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CHAPTER   THE   FIRST. 

OF  THB  NATUBE  OF  CRIMES;  'and 
THEIR  PUNISHMENT. 

\\^E  are  now  arrived  at  the  fourth  and  last  branch  of 
these  Commentaries ;  which  treats  of  public  wroiigSj  or 
a-imes  and  misdemeanors.  For  we  may  remember  that,  in 
the  beginning  of  the  preceding  volume  ■,  wrongs  were  divided 
into  two  species :  the  one  private,  and  the  other  public.  Pri- 
vate wrongs,  which  are  frequently  termed  civil  injuries,  were 
the  subject  of  that  entire  book :  we  are  now  therefore,  lastly, 
to  proceed  to  the  consideration  of  public  wrongs,  qr  crimes 
ond  misdemesnors ;  with  the  means  of  their  preveQtion  and 
punidiment  In  the  pursuit  of  which  subject  I  shall  consider, 
in  the  first  place,  the  general  nature  of  crimes  and  punish- 
ments ;  secondly^  the  persons  capable  of  committing  crimes ; 
thirdly,  their  several  degrees  of  guilt,  as  principals,  or  acces-  [  2  ] 
saries ;  fourthly,  the  several  species  of  crimes,  with  the  pu-    ' 

"  Book  IIL  ch.  I. 
VOL.  IV,  B 
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nishment  annexed  to  each  by  the  laws  of  Elngland ;  fifthly, 
the  means  of  preventing  their  perpetration ;  and,  sixthly,  the 
method  of  inflicting  those  pmiishments,  which  the  law  has 
annexed  to  each  several  crime  and  misdemesnor. 

First,  as  to  the  general  nature  of  crimes  and  their  punish* 
ment ;  the  discussion  and  admeasurement  of  which  forms^  in 
every  country,  the  code  of  criminal  law ;  or,  as  it  is  more 
usually  denominated  with  us  in  England,  the  doctrine  of  the 
^  pleas  of  ike  crown  ;  so  called,  because  the  king,  in  whom  cen- 

ters the  majesty  of  the  whole  community,  is  supposed  by  the 
law  to  be  the  person  injured  by  every  infraction  of  the  pub- 
lie  rights  belonging  to  that  commymity,  and  is  therefore  in  all 
cases  the  proper  prosecutor  for  every  public  offence  K 

The  knowledge  of  this  branch  of  jurisprudence,  which 
teaches  the  nature,  extent,  and  degrees  of  every  crime,  and 
adjusts  to  it  it's  adequate  and  necessary  penalty,  is  of  the 
utmost  importance  to  every  individual  in  the  state.  For  (as 
a  very  great  master  of  the  crown  law  ^  has  observed  upon 
a  similar  occasion)  no  rank  or  elevation  in  life,  no  uprightness 
of  hogrty  no  prudence  or  circumspection  of  conduct,  shpuld 
tempt  a  man  to  conclude,  that  he  may  not  at  some  time  or 
other  be  deeply  interested  in  these  researches.  The  infirmi- 
ties, of  the  best  among  us,  the  vices,  and  ungovernable  pas- 
sions of  others,  the  instability  of  all  human  affairs,  and  the 
numberless  unforeseen  events,  which  the  compass  of  a  day 
may  bring  forth,  will  teach  us  (upon  a  mementos  reflection) 
that  to  Imow  with  precision  what  the  laws  of  our  country 
have  forbidden,  and  the  deplorable  consequences  to  which  a 
wQfiil  disobedience  may  expose  us,  is  a  matter  of  universal 
concern. 

In  proportion  to  the  importance  of  the  criminal  law  ought, 
also  to  be  the  care  and  attention  of  the  legislature  in  properly 
[  S  ]  forming  and  enforcing  it  It  should  be  founded  upon  prin- 
ciples that  are  permanent,  uniform,  and  universal;  and  al- 
ways conformable  to  the  dictates  of  truth  and  justice,  the 
feelings  of  humanity,  and  the  indelible  rights  of  mankind : 
though  it  sometimes  (provided  there  be  no  transgression  of 

*»  Sm  Vol.  I.  p.  268.  '  Sir  Midiael  Foster,  pref.  to  rep. 
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these  external  boundaries)  may  be  modified,  narrowed,  or  en- 
Jarged,  according  to  the  local  or  occasional  necessities  of  the 
state  which  it  is  meant  to  govern.  And  yet,  either  from  a 
want  of  attention  to  these  principles  in  the  first  concoction 
of  the  laws,  and  adopting  in  their  stead  the  impetuous  dic- 
tates of  avarice,  ambition,  and  revenge ;  from  retaining  the 
discordant  political  regulations,  which  successive  conquerors 
or  &ctions  have  established  in  the  various  revolutions  of 
government ;  from  giving  a  lasting  efficacy  to  sanctions  that 
were  intended  to  be  tenpporary,  and  made  (as  lord  Bacon 
expresses  it)  merely  upon  the  spur  of  the  occasion ;  or  from, 
lastly,  too  hastily  employing  such  means  as  are  greatly  dis- 
proportionate U>  their  enil^  in  order  to  check  the  progress 
of  some  very  prevalent  offence :  fi*om  some,  or  from  aU,  of 
these  causes,  it  hath  happened,  that  the  criminal  law  is  in 
every  country  of  Europe  more  rude  and  imperfect  than  the 
dvil.  I  shall  not  here  enter  into  any  minute  inquiries  con- 
cerning the  local  constitutions  of  other  nations :  the  inhu- 
manity and  mistaken  policy  of  which  have  been  sufficiently 
pointed  out  by  ingenious  writers  of  their  own^.  But  even 
with  us  in  England,  where  our  crown  law  is  with  justice 
supposed  to  be  more  nearly  advanced  to  perfectiGn;  where 
crimes  are  more  accurately  defined,  and  penalties  less  uncer- 
tain and  arbitrary ;  where  all  our  accusations  are  public,  and 
our  trials  in  the  &ce  of  the  world ;  where  torture  is  unknown, 
and  every  delinquent  is  judged  by  those  of  his  equals,  against 
whom  he  can  form  no  exception  nor  even  a  personal  dislike ; 
—  even  here  we  shall  occasionally  find  room  to  remark  some 
particulars  that  seem  to  want  revision  and  amendment. 
These  have  chiefly  arisen  from  too  scrupulous  an  adherence 
to  some  rules  of  the  antient  common  law,  when  the  reasons 
have  ceased  upon  which  those  rules  were  founded ;  from  not 
repealing  such  of  the  old  penal  laws  as  are  either  obsolete  [  4  ] 
or  absurd ;  and  from  too  little  care  and  attention  in  framing 
and  passing  new  ones.  The  enacting  of  penalties,  to  which 
a  whole  nation  shall  be  subject,  ought  not  to  be  left  as 
a  matter  of  indifierence  to  the  passions  or  interests  of  a  few, 
who  upon  temporary  motives  may  prefer  or  support  such  a 
bill ;  but  be  calmly  and  maturely  considered  by  persons  who* 
know  what  provisions  the  laws  have  already  made  to  remedy 

*  Baron  Montcequieu,  marquis  Bcccaria,  &c. 
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die  mischief  complained  of,  who  can  from  experience  fore- 
see the  probable  consequences  of  those  which  are  now  pro- 
posed, and  who  will  judge  without  passion  or  prejudice  how 
adequate  they  are  to  the  evil.  It  is  never  usual  in  the  house 
of  peers  even  to  read  a  private  bill,  which  may  affect  the 
property  of  an  individual,  without  first  referring  it  to  some  of 
the  learned  judges,  and  hearing  their  report  thereon  «.  And 
surely  equal  precaution  is  necessary,  when  laws  are  to  be 
established,  which  may  affect  the  property,  the  liberty,  and 
perhaps  even  the  lives  of  thousands.  Had  such  a  reference 
taken  place,  it  is  impossible  that  in  the  eighteenth  century  it 
could  ever  have  been  made  a  capital  crime,  to  break  down 
(however  maliciously)  the  mound  of  a  fishpond,  whereby  any 
fish  shall  escape ;  or  to  cut  down  a  cherry-tree  in  an  orchard  ^ 
Were  even  a  committee  appointed  but  once  in  an  hundred 
years  to  revise  the  criminal  law,  it  could  not  have  continued 
to  this  hour  a  felony,  without  benefit  of  clergy,  to  be  seen  for 
one  month  in  the  company  of  persons  who  call  themselves,  or 
are  called,  Egyptians ^  (l) 

It  is  true,  that  these  outrageous  penalties,  being  seldom 
or  never  inflicted,  are  hardly  known  to-be  law  by  the  public : 
[^53  l)ut  that  rather  aggravates  the  mischief,  by  laying  a  snare  for 
the  unwary.  Yet  they  cannot  but  occuf  to  the  observation 
of  any  one,  who  hath  undertaken  the  task  of  examining  the 
great  outlines  of  the  English  law,  and  tracing  them  up  to 
their  principles :  and  it  is  the  duty  of  such  a  one  to  hint  them 
with  decency  to  those,   whose  abilities  and  stations  enable 

«  See  Vol.  II.  p.  345.  *  Stat.  5  Elis.  c.20. 

^  Stat.  9  Geo.  I.  C.22.   31  Geo.  II.  c.42. 

(O  The  9G.  1.  c.22.  which  was  made  perpetual  by  the  31  G.  2.  c.42., 
has  been  in  great  measure  repealed  as  to  its  capital  punishments ;  the  two 
ofiences  mentioned  in  the  text  are  now  punishable,  the  first  by  seven  years' 
transportation,  or  imprisonment  with  or  without  hard  labour  for  any  term 
not  exceeding  three  years,  and  the  second  by  transportation  for  life,  or  any 
term  not  less  than  seven  years,  or  imprisonment  with  or  without  hard  la- 
.  bour  for  any  term  not  exceeding  seven  years.  The  5  Eliz.  c.  20.  has  been  re- 
pealed by  the  23  G.  5.  c.51.,  as  well  as  so  much  of  a  statute  of  1  &  2  P. 
&M.  c.4.  as  made  it  a  capital  felony  for  persons  calling  themselves  Egyp- 
tians,  to  remain  one  month  in  England,  by  1  G.4.  c.ll6.  By  this  last 
named  statute,  the  1  G.4.  c.ll5.,  and  several  later  enactments,  the  parts 
of  several  statutes  which  inflicted  capital  punishment  for  disproportionately 
small  offences,  were  repealed;  and  smaller  penalties,  where  necessary,  were 
imposed.    These  will  be  specified  in  their  proper  places. 
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them  to  apply  the  remedy,  Hiaving  therefore  premised  this 
apology  for  some  of  the  ensuing  remarks,  which  might  otherr 
wise  seem  to  savour  of  arrogance,  I  proceed  now  to  consider 
(in  the  first  place)  the  general  nature  of  crimes. 

» 

I.  A  CRIME,  or  misdemesnor,  is  an  act  committed,  or 
omitted,  in  violation  of  a  public  law,  either  forbidding  or 
commanding  it.  This  general  definition  comprehends  both 
crimes  and  misdemesnors ;  which,  properly  speaking,  are 
mere  synonymous  terms ;  though,  in  common  usage,  the  word 
*^  crimes"  is  made  to  denote  such  offences  as  are  of  a  deeper 
and  more  atrocious'  dye ;  while  smaller  faults,  and  omissions 
of  less  consequence,  are  comprised  under  the  gentler  name  of 
•*  misdemesnors"  only.  (2) 

The  distinction  of  public  wrongs  from  private,  of  crimes 
and  misdemesnors  from  civil  injuries,  seems  principally  to 
consist  in  this :  that  private  wrongs,  or  civil  injuries,  are  an 
infringement  or  privation  of  the  civil  rights  which  belong  to 
individuals,  considered  merely  as  individuals :  public  wrongs, 
or  crimes  and  misdemesnors,  are  a  breach  and  violation  of 
the  public  rights  and  duties,  due  to  the  whole  community, 
considered  as  a  community,  m  it's  social  aggregate  capacity. 
As  if  I  detain  a  field  from  another  man,  to  which  the  law  has 
given  him  a  right,  this  is  a  civil  injury,  and  not  a  crime :  for 
here  only  the  right  of  an  individual  is  concerned,  and  it  is  im- 
material to  the  public,  which  of  us  is  in  possession  of  the  land : 
but  treason,  murder,  and  robbery  are  properly  ranked  among 
crimes;  since,  besides  the  injury  done  to  individuals,  they  strike 
at  the  very  being  of  society,  which  cannot  possibly  subsist  where 
actions  of  this  sort  are  sufFerq<d  to  escape  with  impunity. 

(2)  Id  the  English  law  ofiences  are  tecfanicaliy  divided  into  felonies  and 
misdeniesnony— under  the  latter  term  are  comprised  all  offenceft  which 
are  not  felonies,  whether  against  common  or  statute  law,  whether  indict- 
able or  subject  only  to  summary  punishment.  The  French  law  has  three 
terms,  distinguishing  between  *•  crimes,"  "  delits,"  and  "  contraventions;" 
the  first  are  those  offences,  of  which  the  punishment  renders  the  party 
infamous,  and  rather  aims  to  inflict  sufiering  on  him  than  to  produce  his 
amendment;  the  second,  those  of  which  the  punishment  aims  to  reform 
the  offender ;  the  third,  correspond  in  great  measure  to  the  class  of  of- 
fences punishable  summarily  by  the  English  law,  offences  against  the  police, 
and  good  order  of  the  community.    Code  Penal  Disp,  Prel.  Art.  1. 
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In  all  cases  the  crime  includes  an  injury;  every  public 
offence  is  also  a  private  wrong,  and  somewhat  more ;  it  af- 
fects the  individual,  and  it  likewise  afiects  the  community. 
Thus  treason  in  imagining  the  king's  death  involves  in  it 
conspiracy  against  an  individual^  which  is  also  a  civil  in- 
jury; but,  as  tliis  species  of  treason  in  it's  consequences 
principally  tends  to  the  dissolution  of  government,  and  the 
destruction  thereby  of  the  order  and  peace  of  society,  this 
denominates  it  a  crime  of  the  highest  magnitude.  Murder 
is  an  injury  to  the  life  of  an  individual ;  but  the  law  of  so- 
ciety considers  principally  the  loss  which  the  state  sustains  by 
being  deprived  of  a  member,  and  the  pernicious  example 
thereby  set  for  others  to  do  the  like.  Robbery  may  be  con- 
sidered in  the  same  view :  it  is  an  injury  to  private  property ; 
but  were  that  all,  a  civil  satisfaction  in  damages  might  atone 
for  it :  the  public  mischief  is  the  thing,  for  the  prevention  of 
which  our  laws  have  made  it  a  capital  offence.  In  these 
gross  and  atrocious  injuries  the  private  wrong  is  swallowed  up 
in  the  public :  we  seldom  hear  any  mention  made  of  satis- 
faction to  the  individual;  the  satisfaction  to  the  community 
being  so  very  great.  And  indeed,,  as  the  public  crime  is  not 
otherwise  avenged  than  by  forfeiture  of  life  and  property,  it  is 
impossible  afterwards  to  make  any  reparation  for  the  private 
wrong :  which  can  only  be  had  from  the  body  or  goods  of  the 
aggressor.  But  there  are  crimes  of  an  inferior  nature,  in 
which  the  public  punishment  is  not  so  severe,  but  it  affords 
room  for  a  private  compensation  also;  and  herein  the  dis- 
tinction of  crimes  from  civil  injuries  is  very  apparent.  For 
instance ;  in  the  case  of  battery,  or  beating  another,  the  ag- 
gressor may  be  indicted  for  this  at  the  suit  of  the  king,  for 
disturbing  the  public  peace,  and  be  punished  criminally  by 
fine  and  imprisonment ;  and  the  party  beaten  may  also  have 
his  private  remedy  by  action  of  trespass  for  the  injury  which 
he  in  particular  sustains,  and  recover  a  civil  satisfaction  in 
damages.  So  also,  in  case  of  a  public  nuisance,  as  dig- 
ging a  ditch  across  a  highway,  this  is  punishable  by  indict- 
ment, as  a  common  offence  to  the  whole  kingdom  and  all 
[  7  ]  his  majesty's  subjects;  but  if  imy  individual  sustains  any 
special  damage  thereby,  as  laming  his  horse,  breaking  his 
carriage,  or  the  like,  the  offender  may  be  compelled  to  make 
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ample  satis&ction,  as  well  for  the  private  injury  as  for  the 
public  wrong.  (S) 

Upon  the  whole  we  may  observe,  that  in  taking  cogni* 
zance  of  all  wrongs,  or  unlawful  acts,  the  law  has  a  double 
view,  viz^  not  only  to  redress  the  party  injured,  by  either 
restoring  to  him  his  right,  if  possible,  or  by  giving  him  an 
equivalent;  the  manner  of  doing  which  was  the  object  of 
our  inquiries  in  the  preceding  book  of  these  Commentaries; 
but  also  to  secure  to  the  public  the  benefit  of  society,  by  pre« 
venting  or  punishing  every  breach  and  violation  of  those  laws, 
which  the  sovereign  power  has  thought  proper  to  establish 
for  the  government  and  tranquillity  of  the  whole.  What 
those  breaches  are,  and  how  prevented  or  punished,  are  to  be 
considered  in  the  present  book. 

II.  The  nature  of  crimes  and  misdemesnors  in  general  be« 
ing  thus  ascertained  and  distinguished,  I  proceed,  in  the  next 
place,  to  consider  the  general  nature  of  punishments :  which 
are  evils  or  inconveniences  consequent  upon  crimes  and  mis^* 
demesnors ;  being  devised,  denounced,  and  inflicted  by  bumao 
laws,  in  consequence  of  disobedience  or  misbehaviour  in  those, 
to  regulate  whose  conduct  such  laws  were  respectively  made* 
And  herein  we  will  briefly  consider  the. power,  the  endy  and 
the  measure  of  human  punishment. 

1.  As  to  the  power  of  human  punishment,  or  the  right  of 
the  temporal  legislator  to  inflict  discretionaiy  penalties  for 


(3)  It  18  not  very  easy  in  theory,  and  quite  impossible  according  to  the 
English  law,  to  lay  down  any  single  principle  by  which  to  distinguish  crimes 
fh>m  ciyil  injuries, — public  from  private  wrongs.  In  theory,  every  wilful 
violation  of  another's  right,  however  committed,  and  to  whatever  extent, 
is  a  crim^  and  so  a  public  wrong.  By  the  English  law  a  distinction  exists, 
but  it  seems  wholly  technical;  depending  sometimes  on  the  situation  of  the 
agent ;  sometimes  on  the  nature  or  relations  of  the  thing  which  is  the  ob- 
ject of  the  act;  sometimes  on  the  manner  in  which  the  act  is  done;  some- 
times on  the  consequences  of  the  act,  the  time  of  doing  it,  and  other 
grounds  which  it  would  be  useless  here  to  enumerate,  because  they  can 
only  be  learned  thoroughly  by  an  acquaintance  with  the  law  itself.  This 
however  will  explain,  why  much  of  the  reasoning  in  the  text  is  necessarily 
nnsatitfikrtory ;  because  it  is  an  attempt  to  explain  upon  one  principlet 
what  has  been  founded  upon  many. 
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crimes  and  mtsdemesnors  ^.      It  is  clear,  that  tBe  r^ht  of 
punishing  crimes  against  the  law  of  nature,  as  murder  and  * 
the  like,  is  in  a  state  of  mere  nature  vested  in  every  indivi- 
dual.    For  it  must  be  vested  in  somebody ;  otherwise  the  laws 
of  nature  would  be  vain  and  fruitless,  if  none  were  empowered  * 
to  put  them  in  execution  :  and  if  that  power  is  vested  in  any 
one,  it  must  also  be  vested  in  all  mankind ;  since  all  are  by 
[  8  ]     nature  equal.     Whereof  the  first  murderer  Cain  was  *so  sen- 
sible, that  we  find  him'  expressing  his  apprehensions,  that 
whoever  should  find  him  would  slay  him.     In  a  state  of  so- 
ciety this  right  is  transferred  horn  individuals  to  the  sovereign 
power;  whereby  men  are  prevented  from  being  judges  in  their 
own  causes,  which  is  one  of  the  evils  that  civil  government 
was  intended  to  remedy.     Whatever  power  therefore  indivi-  * 
duals  had  of  punishing  offences  against  the  law  of  nature, 
that  is  now  vested  in  the  magistrate  alone;  who  bears  the 
sword  of  justice  by  the  consent  of  the  whole  community. 
And  to  this  precedent  natural  power  of  individuals  must  be' 
referred  that  right,    which  some  have  argued  to  belong  to 
everjr  state,  (though,  in  fagt,  never  exercised  by  any,)  of  pu- 
nishing not  only  their  own  subjects,  but  also  foreign  embas- 
sadors, even  with  death  itself;  in  case  they  have  offended,  not  '■ 
indeed  against  the  municipal  laws  of  the  country,  but  against' 
the  divine  laws  .of  nature,  and  become  liable  tliereby  to  forfeit 
their  lives  for  their  guilt  ^ 
• 

As  to  offences  merely  against  the  laws  of  society,'  whibh 
are  only  nl9§a  pohibitay  and  not  tnala  in'  se ;  the  temporal 
magistrate  is  also  empowered  to  inflict  coercive  penalties  for 
such  transgressions  :  and  this  by  the  consent  of  individuals ; 
who,  in  forming  societies,  did  either  tacitly  or  expressly  in- 
vest the  sovereign  power  with  the  right  of  making  laws,  and 
of  enforcing  obedience  to  them  when  made,  by  exerci^ng, 
upon  their  non-observance,  severities  adequate  to  the  evil. 
Tlie  lawfulness  therefore  of  punishing  such  criminals  is 
founded  upon  this  principle,  that  the  law  by  which  they  suffer 
was  made  by  their  own  consent ;  it  is  a  part  of  the  original 
contract  into  which  they  entered,  when  first  diey  engaged  in 

^  See  Grotius,  dej,  b,  ^p.  L  3.  c.  SO.        *  Gen.  it.  14. 
Pufiendorf.  de.  j.  u.  &g.  1. 8.  c.3.  ^  Sec  Vol.  I.  p.254i 
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society ;  it  was  cakulated  for,  and  has  lor^  contributed  to^ 
their  own  security. 

This  right  therefore,  being  thus  conferred  by  imiversal 
consent  gives  to  the  state  exactly  the  same  power,  and  no 
moTty  over  all  it's  members,  as  each  individual  member  had 
naturally  over  himself  or  others.  Which  has  occasicxned  [  9  ] 
some  to  doubt,  how  far  a  human  l^slature  ought  to  inflict 
capital  punishments  for  positive  offences ;  ofiences  against  the 
municipal  law  only,  and  not  against  the  law  of  nature :  since 
no  individual  has,  naturally,  a  power  of  inflicting  death  upon 
himself  or  others  for  actk>ns  in  themselves  indiff^ent.  With 
regard  to  ofiences  mala  in  se,  capital  punishments  are  in  some 
instances  inflicted  by  the  immediate  commtmd  of  God  himself 
to  all  mankind ;  as  in  ffae  case  of  murder,  by  the  precept  de- 
livered to  Noah,  their  common  ancestor  and  representative^ 
^<  whoso  sheddeth  man's  blood,  by  man  shall  his  blood  be 
^^  shed  ^"  In  other  instances  they  are  inflicted  after  the  ex^ 
ample  of  the  Creator,  in  his  positive  code  of  laws  for  the  re- 
gulation of  the  Jewish  republic :  as  in  the  case  of  the  crime 
against  nature.  But  they  are  sometimes  inflicted  without 
such  express  warrant  or  example,  at  the  will  and  discretion  of 
the  human  le^slatuxe ;  as  for  forgery,  for  thefl,  and  sometimes 
for  offences  of  a  lifter  kind*  Of  these  we  are  principally  to 
speak ;  as  these  crimes  are,  none  of  them,  offences  gainst 
natural,  but  only  against  social  rights ;  not  even  theft  itself^ 
unless  it  be  accompanied  with  violence  to  one's  house  or  per- 
son :  all  others  being  an  infringemrat  of  that  righttif  prc^erty, 
which^  as  we  have  formerly  seen  %  owes  it's  origin  not  to  the 
law  of  nature,  but  merely  to  civil  society. 

The  practice  of  inflicting  capital  punishments,  for  oflences 
of  human  institution^  is  thus  justified  by  that  great  and  good 
man,  sir  Matthew  Hale  "  :  ^  When  ofli^Kes  grow  enormous, 
frequent,  and  dangerous  to  a  kiogdom  ov  state,  destructive 
or  highly  pernicious  to  civil  societies,  and  tx>  the  great  in- 
security and  danger  of  the  kingdom  or  it's  inhabitants, 
severe  punishments,  and  even  death  itself,  is  necessary  to 
*^  be  annexed  to  laws  in  many  cases  by  the  prudence  of  law- 

*Geii.u.  6.  »BookII.  c.l.  "  1  Hal.  P.  CIS. 
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«  givers/'  It  is  therefore  the  enormity,  or  dangerous  ten- 
dency, of  the   crime   that  alone   can  warrant  any  earthly 

[  10  ]  legislature  in  putting  him  to  death  that  commits  it.  It  is  not 
it^s  frequency  only,  or  the  difficulty  of  otherwise  preventing 
it,  that  will  excuse  our  attempting  to  prevent  it  by  a  wanton 
effiision  of  human  blood.  For,  though  the  end  of  punish- 
ment is  to  deter  men  from  offending,  it  never  can  follow  from 
thence,  that  it  is  lawful  to  deter  them  at  any  rate  and  by  any 
means;  since  there  may  be  unlawiul  methods  of  enforcing 
obedience  even  to  the  justest  laws.  Every  humane  legislator 
will  be  therefore  extremely  cautious  of  establishing  laws  that 
inflict  the  penalty  of  death,  especially  for  slight  offences,  or 
such  as  are  merely  positive.  He  will  expect  a  better  reason 
for  his  so  doing,  than  that  loose  one  which  generally  is  given ; 
that  it  is  found  by  former  experience  that  no  lighter  penalty 
will  be  efiectual.  For  is  it  found  upon  farther  experience, 
that  capital  punishments  are  more  effectual  ?  Was  the  vast 
territory  of  all  the  Russias  worse  regulated  under  the  late 
empress  Elizabeth,  than  under  her  more  sanguinary  predeces- 
sors? Is  it  now,  under  Catherine  II.  less  civilized,  less  social, 
less  secure  ?  And  yet  we  are  assured,  that  neither  of  these 
illustrious  princesses  have,  throughout  their  whole  adminis- 
tration, inflicted  the  penalty  of  death :  and  the  latter  has, 
upon  full  persuasion  of  it's  being  useless,  nay,  even  pernicious, 
^ven  orders  for  abolishing  it  entirely  throughout  her  extensive 
dominions^.  But  indeed,  were  capital  punishments  proved 
by  experience  to  be  a  sure  and  effectual  remedy,  that  would 
not  prove  the  necessity  (upon  which  the  justice  and  propriety 
depend)  of  inflicting  them  upon  all  occasions  when  other  ex- 
pedients &il.  I  fear  this  reasoning  would  extend  a  great  deal 
too  far.  For  instance,  the  damage  done  to  our  public  roads 
by  loaded  waggons  is  universally  allowed,  and  many  laws  have 
been  made  to  prevent  it;  none  of  which  have  hitherto  proved 
effectual.  But  it  does  not  therefore  follow  that  it  would  be 
just  for  the  legislature  to  inflict  death  upon  every  obstinate 
carrier,  who  defeats  or  eludes  the  provision  of  former  statutes. 
Where  the  evil  to  be  prevented  is  not  adequate  to  the  violence 
of  the  preventive,  a  sovereign  that  thinks  seriously  can  never 

til!)  justify  such  a  law  to  the  dictates  of  conscience  and  humanity. 

^  Grand  instnictioDs  for  framing  a  new  code  of  laws  for  Uw  Rusaan  empire, 
S210k 
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To  shed  the  blood  of  our  fellow-creature  is  a  matter  that 
requires  the  greatest  deliberation  and  the  fullest  conviction 
of  our  own  authority :  for  life  is  the  immediate  gift  of  God 
to  man;  which  neither  he  can  resign,  nor  can  it  be  taken 
from  him,  unless  by  the  command  or  permission  of  him  who 
gave  it;  either  expressly  revealed,  or  collected  from  the 
laws  of  nature  or  society  by  clear  and  indisputable  demon- 
stration. 

I  WOULD  not  be  understood  to  deny  the  right  of  the  legis* 
lature  in  any  country  .to  enforce  it's  own  laws  by  the  death 
of  the  transgressor,  though  persons  of  some  abilities  have 
doubted  it;  but  only  to  suggest  a  few  hints  for  the  consider- 
ation of  such  as  are,  or  may  hereafter  become,  legislators. 
"When  a  question  arises,  whether  death  may  be  lawftiUy  in- 
flicted for  this  or  that  transgression,  the  wisdom  of  the  laws 
must  decide  it;  and  to  this  public  judgment  or  decision  all 
private  judgments  must  submit ;  else  there  is  an  end  of  the 
first  principle  of  all  society  and  government.  The  guilt  of 
blood,  if  any,  must  lie  at  their  doors,  who  misinterpret  the 
extent  of  their  warrant ;  and  not  at  the  doors  of  the  subject, 
who  is  bound  to  receive  the  interpretations  that  are  given  by 
the  sovereign  power. 

2.  As  \o  the.  end  or  final  cause  of  human  punishments. 
This  is  not  by  way  of  atonement  or  expiation  for  the  crime 
committed;  for  that  must  be  left  to  the  just  determination 
of  the  Supreme  Being :  but  as  a  precaution  against  future 
offences  of  the  same  kind.  This  is  effected  three  ways :  either 
by  the  amendment  of  th6  offender  himself;  for  which  pur- 
pose all  corporal  punishments,  fines,  and  temporary  exile  or 
imprisonment  are  inflicted:  or,  by  deterring  others  by  the 
dread  of  his  example  from  offending  in  the  like  way,  "  ut 
'^  poena  (as  Tully  ^  expresses  it)  ad  paticos^  metus  ad  omnes, 
*^  perveniats"  which  gives  rise  to  all  ignominious  punish- 
ments, and  to  such  executions  of  justice  as  are  open  and 
public:  or,  lastly,  by  depriving  the  party  injuring  of  the  [  12  ] 
power  to  do  future  mischief;  which  is  effected  by  either  put- 
ting him  to  death,  or  condemning  him  to  perpetual  confine- 
ment)  slavery,  or  exile.     The  same  one  end,  of  preventing 

*  Pro  CluentiOf  46. 
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future  crimes,'  is  endeavoured  to  be  answered  by  each  of 
these  three  species  of  punishment.  The  public  gains  equal 
security,  whetlier  the  offender  himself  be  amended  by  whole- 
some correction,  or  whether  he  be  disabled  from  doing  any 
fiirther  harm :  and  if  the  penalty  fails  of  both  these  effects, 
as  it  may  do^  still  the  terror  of  his  example  remwis  as  a  warn- 
ing to  other  citizens.  The  method  however  of  inflicting  pu- 
nishment ought  always  to  be  proportioned  to  the  particular 
purpose  it  is  meant  to  serve,  and  by  no  means  to  exceed  it : 
therefore  the  pains  of  death,  and  perpetual  disability  by  exile, 
slavery,  or  imprisonment,  ought  never  to  be  inflicted,  but 
when  the  offender  appears  incorrigible  (4) :  which  may  be 
collected  either  from  a  repetition  of  minuter  offences ;  or  from 
the  perpetration  of  some  one  crime  of  deep  malignity,  which 
of  itself  demonstrates  a  disposition  without  hope  or  proba- 
bility of  amendment :  and  in  such  cases  it  would  be  cruelty 
to  the  public  to  defer  the  punishment  of  such  a  criminal,  till 
he  had  an  opportunity  of  repeating  perhtqis  the  worst  of  vil- 
lanies. 

3.  As  to  the  measure  of  human  punishments.  From  what 
has-been  observed  in  the  former  articles  we  may  collect,  that 
the  quantity  of  punishment  can  never  be  absolutely  deter- 
mined by  any  standing  invariable  rule ;  but  it  must  be  left  to 
the  arbitration  of  the  legislature  to  inflict  such  penalties  as 
are  warranted  by  the  laws  of  nature  and  society,  and  such  as 
appear  to  be  the  best  calculated  to  answer  the  end  of  precau- 
tion against  future  offences. 

Hence  it  will  be  evident,  that  what  some  have  so  highly 
extolled  for  it's  equity,  the  lex  talkmisy  or  law  of  retaliation, 
can  never  be  in  all  cases  an  adequate  or  permanent  rule  of 
punishment.  In  some  cases  indeed  it  seems  to  be  dictated  by 
natural  reason ;  as  in  the  case  of  conspiracies  to  do  an  injury, 
or  fidse  accusations  of  the  innocent;  to  which  we  may  add 
[13  3    ^^^  1^^  ^  ^^^  Jews  and  Egyptians,  mentioned  by  Josephus 


(4)  The  argument  here  assumes  that  the  punishment  of  death  is  never 
inflicted,  except  for  the  purpose  of  disabling  the  offender  from  future  mis- 
chief; whereas  in  fact  it  sometimes  is,  and  I  concerre  may  be  wisely,  tnfticted 
for  the  purpose  of  deterring  others  by  the  terror  of  example. 
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and  Diodoms  Siculus,  thftt  whoever  without  suiRcient  cause 
was  found  with  any  mortal  poison  in  his  custody,  should  him- 
self be  obliged  to  take  it.  But,  in  general,  the  difference  of 
persons^  place,  time,  provocation,  or  other  circumstances, 
may  enhance  or  mitigate  the  offence ;  and  in  such  cases  re- 
taliation can  never  be  a  proper  measure  of  justice.  If  a  no- 
bleman strikes  a  peasant,  all  mankind  will  see,  that  if  a  court 
of  justice  awards  a  return  of  the  blow,  it  is  more  than  a  just 
compensation.  (5)  On  the  other  hand,  retaliation  may,  some- 
times, be  too  easy  a  sentence ;  as,  if  a  man  maliciously  should 
put  out  the  remaining  eye  of  him  who  had  lost  one  before,  it 
is  too  slight  a  punishment  for  the  mumer  to  lose  only  one  of 
his :  and  therefore  the  law  of  the  Locrians,  which  demanded 
an  eye  for  an  eye,  was  in  this  instance  judiciously  altered  by 
decreeing,  in  imitation  of  Solon's  laws  %  that  he  who  struck 
out  the  eye  of  a  one-eyed  man,  should  lose  both  his  own  in 
return.  Besides,  there  are  very  many  crimes,  that  will  in  no 
shape  admit  of  diese  penalties,  without  manifest  absurdity 
and  wickedness.  Theft  cannot  be  punished  by  theft,  defam- 
ation by  defamation,  forgery  by  forgery,  adultery  by  adultery, 
and  the  like.  And  we  may  add,  that  those  instances,  wherein 
retaliation  appears  to  be  used,  even  by  the  divine  authority, 
do  not  really  proceed  upon  the  rule  of  exact  retribution,  by 
doing  to  the  criminal  the  same  hurt  he  has  done  to  his  neigh- 
bour, and  no  more;  but  this  correspondence  between  the 
crime  and  punishment  is  barely  a  consequence  from  some 
other  principle.  *Death  is  ordered  to  be  punished  with  death; 
not  because  one  is  equivalent  to  the  other,  for  that  would  be 
expiation,  and  not  punishment.  Nor  is  death  always  an  equi- 
valent for  death :  the  execution  of  a  needy  decrepit  assassin 
is  a  poor  satis&ction  for  the  murder  of  a  nobleman  in  the 
bloom  of  his  youth,  and  full  enjoyment  of  his  friends,  his 
honours,  and  his  fortune.  But  the  reason  upon  which  this 
sentence  is  grounded  seems  to  be,  that  this  is  the  highest 
penalty  that  man  can  inflict,  and  tends  most  to  the  security  [  1^  ] 
of  mankind ;  by  removing  one  murderer  from  the  earth,  and 
setting  a  dreadful  example  to  deter  others :  so  that  even  this 
grand  instance  proceeds  upon  other  principles  than  those  of 

*)  Pott.  Ant.  b.  I.e.  26. 

(5)  See  Aristotle's  Ethics,  b.  v.  ch.  5.,  where  the  same  argument  is  pur- 
sued. 
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should  be  taken  to  prevent  that  injury,  and  of  course  under 
this  aggravation  the  punishment  should  be  more  severe. 
Therefore  treason  in  conspiring  the  kin^s  death  is  by  the 
£ngb'sh  law  punished  with  greater  rigour  than  even  actually 
killing  any  private  subject.  And  yet,  generally,  a  design  to 
transgress  is  not  so  flagrant  an  enormity,  as  the  actual  com- 
pletion of  that  design.  For  evil,  the  nearer  we  i^proach  it, 
is  the  more  disagreeable  and  shocking:  so  that  it  requires 
more  obstinacy  in  wickedness  to  perpetrate  an  unlawful  ac- 
tion, than  barely  to  entertain  the  thought  of  it :  and  it  is  an 
encouragement  to  repentance  and  remorse,  even  tUl  the  last 
stage  of  any  crime,  that  it  never  is  too  late  to  retract :  and 
that  if  a  man  stops  even  here,  it  is  better  for  him  than  if  he 
proceeds :  for  which  reason  an  attempt  to  rob,  to  ravish,  or 
to  kiU  (6),  is  fax  less  penal  that  the  actual  robbery,  rape,  or 
murder.  But  in  the  case  of  a  treasonable  conspiracy,  the 
object  whereof  is  the  king's  majesty,  the  bare  intention  will 
deserve  the  highest  degree  of  severity ;  not  because  the  in- 
tention is  equivalent  to  the  act  itself,  but  because  the  greatest 
rigour  is  no  more  than  adequate  to  a  treasonable  pui-pose  of 
the  heart,  and  there  is  no  greater  left  to  inflict  upon  the  ac- 
tual execution  itself. 

Again  :  the  violence  of  passion,  or  temptation,  may  some- 
times alleviate  a  crime;  as  theft,  in  case  of  hunger,  is  far 
more  worthy  of  compassion  that  when  committed  through 
avarice,  or  to  supply  one  in  luxurious  excesses.  To  kill  a 
man  upon  sudden  and  violent  resentment,  is  less  penal  than 
upon  cool  deliberate  malice.  The  age,  education,  and  cha- 
racter of  the  ofiender;  the  repetition  (or  otherwise)  of  the 
ofience;  the  time,  the  place,  the  company  wherein  it  was  [  16  ]) 
committed;  all  these,  and  a  thousand  other  incidents,  may 
aggravate  or  extenuate  the  crime  ^ 

*  Thus  Demosthenes  (in  his  ontion  **  malice,  not  by  beat  of  wine,  in  the 

against  Midias)   finely  works  up  the  "  moning,  publicly,  before  strangers 

aggiBvatioDs  of  the  insulta  he  liad  re-  "  as  well  as  dtisens ;  and  that  in  the 

cciTBd.    "  I  was  abused,**  says  he,  *'  by  ■'  temple,    whither   the    duty   of  my 

'*  my  enemy,  in  cold  blood,  out  of  "  office  called  me." 

(6)  See  post.  p.  196.  n« 
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Fartrsr:  as  punishments  are  chiefly  intended  for  the 
prevention  of  future  crimes,  it  is  but  reasonable  that  among 
crimes  of  different  natures  those  should  be  most  severely  pu- 
*  nishedy  which  are  the  most  destructive  of  the  public  safety 
and  happiness";  and,  among  crimes  of  an  equal  malignity, 
those  whidi  a  man  has  the  most  frequent  and  easy  opportu- 
nities of  committing,  which  cannot  be  so  easily  guarded  against 
as  others,  and  which  therefore  the  ofiender  has  the  strongest 
inducement  to  commit ;  according  to  what  Cicero  observes  ^, 
<^  ea  suni  animadvertenda  peccata  maximey  quae  difficillime 
<<  praecaventwr.**  Henoe  it  is,  that  for  a  servant  to  rob  his 
master  is  in  more  cases  capital,  than  for  a  stranger :  if  a 
servant  kills  his  master,  it  is  a  species  of  treason  ;  in  another 
it  is  only  murder :  to  steal  a  handkerchief  or  other  trifle  of 
above  the  value  of  twelve  pence,  privately  from  one*s  person, 
is  made  capital  (7) ;  but  to  carry  ofi^  a  load  of  com  from  an 
open  field,  though  of  fifty  times  greater  value,  is  punished 
with  transportation  only.  And,  in  the  island  of  Man,  this 
rule  was  formerly  carried  so  &r,  that  to  take  away  an  horse 
or  an  ox  was  there  no  felony,  but  a  trespass,  because  of  the 
difficulty  in  that  little  territory  to  conceal  diem  or  carry  them 
off:  but  to  steal  a  pig  or  a  fowl,  which  is  easily  done,  was  a 
capital  roisdemesnor,  and  the  offender  was  punished  with 
death  •. 

Lastly:  as  a  conclusion  to  the  whole,  we  may  observe 
that  punishments  of  unreasonable  severity,  especially  when 
indiscriminately  inflicted,  have  less  eflect  in  preventing  crimes, 
and  amending  the  manners  of  a  people,  than  such  as  are  more 
merciful  in  general,  yet  properly  intermixed  with  due  dis- 
[  17  ]  tincdons  of  severity.  It  is  the  sentiment  of  an  ingenious 
writer,  who  seems  to  have  well  studied  the  springs  of  human 
action  %  that  crimes  are  more  efiectually  prevented  by  the 
certainhfy  than  by  the  severity^  of  punishment  For  the  ex- 
cessive severity  of  laws  (says  Montesquieu^)  hinders  their 

«  Beccar.  c.23.  '  Beccar.  cSO. 

*  pro  Sato  Ro$ciot  4a  i^  Sp.  L.  h.  6.  clS. 

"^  4  Inst.  885. 


(7)  See  post.  p.  242.  n. 
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execution :  when  the  punishment  surpasses  all  measure,  the 
public  will  frequently  out  of  humanity  prefer  impunity  to  it. 
Thus  also  the  statute  1  Mar.  st.  1.  c.  1.  recites  in  it's  preamble, 
^'  that  the  state  of  every  king  consists  more  assuredly  in  the 
^'  love  of  the  subject  towards  their  prince,  than  in  the  dread 
*^  of  laws  made  with  rigorous  pains ;  and  that  laws  made 
*^  for  the  preservation  of  the  commonwealth  without  great 
'^  penalties  are  more  often  obeyed  and  kept,  than  laws  made 
^'  with  extreme  punishments."  (7)  Happy  bad  it  been  for  the 
nation,  if  the  subsequent  practice  of  that  deluded  princess  in 
matters  of  religion,  had  been  correspondent  to  these  senti- 
ments of  herself  and  parliament,  in  matters  of  state  and  go- 
vernment! We  may  iarther  observe  that  sanguinary  laws 
are  a  bad  symptom  of  the  distemper  of  any  stat^  or  at  least 
of  it's  weak  constitution.  The  laws  of  the  Roman  kings,  and 
the  twelve  tables  of  the  decemviri,  were  full  of  cruel  punish^ 
ments:  the  Porcian  law,  which  exempted  all  citizens  from 
sentence  of  death,  silently  abrogated  them  ajl.  In  this  p^ 
riod  the  republic  flourished :  under  the  emperors  severe  pu* 
niah ments  were  revived ;  and  then  the  empire  fell* 

It  b  moreover  absurd  and  impolitic  to  apply  the  same 
punishment  to  crimes  of  difierent  malignity.  A  multitude  of 
sanguinary  laws  (besides  the  doubt  that  may  be  entertained 
concerning  the  right  of  making  them)  do  likewise  prove  a 
manifest  defect  either  in  the  wisdom  of  the  l^islative,  or  the 
strength  of  the  executive  power.  It  is  a  kind  of  quackery  in 
government,  and  argues  a  want  of  solid  skill,  to  apply  the 

(7)  The  text  only  abridges,  aod  that  not  very  successfully,  thu  preamble^ 
which  for  the  soundness  of  its  reasoning,  and  appropriate  soleomity  of  lan- 
guage, deserres  to  be  dted  entire.    **  Forasmuch  as  the  state  of  e?ery 
Ung,  ruler,  and  governor  of  any  realm,  dominion,  or  commonalty,  standeth 
and  consisteth  more  assured  by  the  love  and  favour  of  the  subject  toward 
thdr  sovereign  ruler  and  governor,  than  in  the  dread  and  fear  of  laws 
made  with  rigorous  pains  and  extreme  punishment  for  not  obeying  of  their 
sovereign  ruler  and  governor :   and  laws  also  justly  made  for  the  preseN 
vation  of  the  commonweal,  without  extreme  punishment  or  great  penalty, 
are  more  of^  for  the  most  part  obeyed  and  kept,  than  laws  and  statutes 
made  with  great  and  extreme  punishments,  and  in  special  such  laws  and 
statutes  so  made,  whereby  not  only  the  ignorant  and  rude  uoleamed 
people,  but  also  learned  and  expert  people,  minding  honesty,  are  often* 
and  many  times,  trapped  and  soared.** 
VOL.  nr.  c 
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same  universal  remedy,  the  uUimum  supplicitim,  to  every  case 
of  difficulty.     It  is,  it  must  be  owned,  much  easier  to  extirpate 
^  than  to  amend  mankind  :  yet  that  magistrate  must  be  esteemed 
^  both  a  weak  and  a  cruel  surgeon,  who  cuts  off  every  limb, 

which  through  ignorance  or  indolence  he  will  not  attempt  to 
cure.  It  has  been  therefore  ingeniously  proposed  *,  that  in 
every  state  a  scale  of  crimes  should  be  formed,  with  a  cor- 
responding scale  of  punishments,  descending  from  the  greatest 
to  the  least :  but,  if  that  be  too  romantic  an  idea,  yet  at  least 
a  wise  legislator  will  mark  the  principal  divisions,  and  not  as- 
sign penalties  of  the  first  degree  to  offences  of  an  inferior 
rank.  Where  men  see  no  distinction  made  in  the  nature  and 
gradations  of  punishment,  the  generality  will  be  led  to  con- 
clude there  is  no  distinction  in  the  guilt.  Thus  in  France  the 
punishment  of  robbery,  either  with  or  without  murder,  is  the 
same  * :  hence  it  is,  that  though  perhaps  they  are  therefore 
subject  to  fewer  robberies,  yet  they  never  rob  but  they  also 
murder  (.8).  In.China,  murderers  are  cut  to  pieces,  and  rob- 
bers not :  hence  in  that  country  they  never  murder  on  the 
highway,  though  they  often  rob.  And  in  England,  besides 
the  additional  terrors  of  a  speedy  execution,  and  a  subsequent 
exposure  or  dissection,  robbers  have  a  hope  of  transportation, 
which  seldom  is  extended  to  murderers.  This  has  the  same 
effect  here  as  in  China;  in  preventing  frequent  assassination 
and  slaughter. 

»  Beccar.  c.  26.  »  Sp.  L.  b.  6.  c.  16. 


(a)  The  offence  of  wrongfully  taking  the  goods  of  another  is  now 
punished  with  death  in  France,  only  under  very  particular  circumstances. 
It  must  have  been  committed  at  night,  by  two  or  more  persons  in  company 
one  of  them  at  least  armed ;  actual  violence,  or  a  threat  of  using  arms,  must 
have  been  used ;  the  outer  door  of  some  dwelling  house  or  its  dependen- 
cies must  have  been  broken,  or  opened  by  false  keys,  or  the  same  roust 
have  been  entered  by  scaling  or  burrowing ;  and  further,  the  persons  com- 
mitting the  crime  must  have  assumed  the  title  or  uniform  of  some  officer, 
civi!  or  military,  or  must  have  pretended  to  act  under  the  order  of  the  civil 
or  military  authority. 

When  some,  but  not  all,  these  aggravating  circumstances  concur,  the 
oflence  is  punished  according  to  a  graduated  scale,  by  hard  labour  for  life, 
term  of  years,  or  imprisonment  of  the  kind  which  is  called  ^  reclusion," 
whick  subjects  to  hard  labour,  and  involves  greater  dvil  disalnlities  than 
simplo  imprisonment.  —Code  Penal,  liv.  j.  t.  s.  ch.  a.  s.  i. 
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Yet,  though  in  this  instance,  we  may  glory  in  the  wisdom 
of  the  English  law,  we  shall  find  it  more  difficult  to  justify 
the  frequency  of  capital  punishment  to  be  found  therein ;  in- 
flicted (perhaps  inattentively)  by  a  multitude  of  successive  in- 
dependent statutes,  upon  crimes  very  different  in  their  natures. 
It  is  a  melancholy  truth,  that  among  the  variety  of  actions 
which  men  are  daily  liable  to  commit,  no  less  than  an  hundred 
and  sixty  have  been  declared  by  act  of  parliament  *>  to  be 
felonies  without  benefit  of  clergy ;  or,  in  other  words,  to  be 
worthy  of  instant  death.  So  dreadfiil  a  list,  instead  of  dimi- 
nishing, increases  the  number  of  offenders.  The  injured,  [  19  ] 
through  compassion,  will  often  forbear  to  prosecute ;  juries, 
through  compassion,  will  sometimes  forget  their  oaths,  and 
either  acquit  the  guilty  or  mitigate  the  nature  of  the  o^nce  ; 
and  judges,  through  compassion,  will  respite  one  half  of  the 
convicts,  and  recommend  them  to  the  royal  mercy.  Among 
so  many  chances  of  escaping,  the  needy  and  hardened  offender 
overlooks  the  multitude  that  suffer ;  he  boldly  engages  in  some 
desperate  attempt,  to  relieve  his  wants  or  supply  his  vices : 
and,  if  unexpectedly  the  hand  of  justice  overtakes  hitn,  he 
deems  himself  peculiarly  unfortunate,  in  falling  at  last  a  sacri- 
fice to  those  laws,  which  long  impunity  has  taught  him  to 
contemn.  (9) 

**  See  Ruffliegd*8  index  to  the  statutes  (tit.  Felony),  and  the  acts  which  have 
since  beeo  made. 


(9)  Without  embarking  in  the  question  of  capital  punishment,  which  is 
far  too  difficult  and  complicated  to  be  satisfactorily  discussed  in  a  note,  it 
is  right  to  observe,  that  the  spirit  of  the  legislature  latterly  has  leaned  very 
much  to  the  humane  and  moderate  reasoning  of  the  author.  Capital 
punishment  has  been  rarely  imposed,  and  in  many  instances  been  taken 
away  since  the  commencement  of  the  regency  of  his  present  nif^esty. 


ti 
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CHAPTER    THE    SECOND. 

OF  THE  PERSONS  CAPABLE  of 

COMMITTING    CRIMES. 


ITAVING,  in  the  preceding  chapter,  considered  in  general 
the  nature  of  crimes,  and  punishments,  we  are  led 
next,  in  the  order  of  our  distribution,  to  enquire  what  persons 
are,  or  are  not,  capable  of  committing  crimes ;  or,  which  is  all 
one,  who  are  exempted  from  the  censures  of  the  law  upon  the 
commission  of  those  acts,  which  in  other  persons  would  be 
severely  punished.  In  the  process  of  which  enquiry,  we  must 
have  recourse  to  particular  and  special  exceptions :  for  the 
general  rule  is,  that  no  person  shall  be  excused  from  punish- 
ment for  disobedience  to  the  laws  of  his  country,  excepting 
such  as  are  expressly  defined  and  exempted  by  the  laws  them- 
selves. 

All  the  several  pleas  and  excuses,  which  protect  the  com- 
mitter of  a  forbidden  act  from  the  punishment  which  is  other- 
wise annexed  thereto,  may  be  reduced  to  this  single  consider- 
ation, the  want  or  defect  of  uvV/.  An  involuntary  act,  as  it 
has  no  claim  to  merits  so  neither  can  it  induce  any  guilt :  the 
concurrence  of  the  will,  when  it  has  it's  choice  either  to  do 
or  to  avoid  the  fact  in  question,  being  the  only  thing  that  ren-. 
[  21  3  ders  human  actions  either  praiseworthy  or  culpable.  Indeed, 
to  make  a  complete  crime  cognizable  by  human  laws,  there 
must  be  both  a  will  and  an  act.  For  though,  inforo  conscien-- 
tiacy  a  fixed  design  or  will  to  do  an  unlawful  act,  is  almost  as 
heinous  as  the  commission  of  it,  yet,  as  no  temporal  tribunal 
can  search  the  heart,  or  fathom  the  intentions  of  the  mind, 
otherwise  than  as  they  are  demonstrated  by  outward  actions, 
it  therefore  cannot  punish  for  what  it  cannot  know.  For 
which  reason  in  all  temporal  jurisdictions  an  wert  act,  or 
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some  open  evidence  of  an  intended  crime,  is  necessaty  in 
order  to  demonstrate  the  depravity  of  the  will,  before  the 
man  is  liable  to  punishment.  And,  as  a  vicious  will  without  a 
vicious  act  is  no  civil  crime,  so,  on  the  other  hand,  an  un- 
warrantable act  without  a  vicious  will  is  no  crime  at  all.  So 
that  to  constitute  a  crime  against  human  laws,  there  must 
be,  first,  a  vicious  will ;  and,  secondly,  an  unlawful  act  conse- 
quent upon  such  vicious  will. 

Now  there  are  three  cases,  in  which  the  will  does  not  join 
viixh  the  act:  1.  Where  theie  is  a  defect  of  understanding. 
For  where  there  is  no  discernment,  there  is  no  choice ;  and 
where  there  is  no  chpice,  there  can  be  no  act  of  the  will, 
which  is  nothing  else  but  a  determination  of  one's  choice  to 
do  or  to  abstain  from  a  particular  action :  he,  tlierefbre,  that 
has  no  understanding,  can  have  no  will  to  guide  his  conduct* 
2.  Where  there  is  understanding  and  will  sufficient,  residing  in 
the  party;  but  not  called  forth  and  oxerted  at  the  time  of  the 
action  done ;  which  is  the  case  of  all  offences  committed  by 
chance  or  ignorance.  Here  the  will  sits  neuter ;  and  neither 
concurs  with  the  act,  nor  disagrees  to  it.  3.  Where  the  ac- 
tion is  constrained  by  some  outward  force  and  violence.  Here 
the  will  counteracts  the  deed;  and  is  so  far  from  con- 
curring with,  that  it  loaths  and  disagrees  tOy  what  the  man  is 
obliged  to  p^orm.  It  will  be  the  business  of  the  present 
chapter  briefly  to  consider  all  the  several  species  of  defect  in 
will,  as  they  fall  under  some  one  or  other  of  these  general 
heads:  as  infancy,  idiocy,  lunacy,  and  intoxication,  which 
fall  under  the  first  class ;  misfortune,  and  ignorance,  which 
may  be  referred  to  the  second  ;  and  compulsion  or  necessity,  [  22  ] 
which  may  properly  rank  in  the  third. 

I.  First,  we  will  consider  the  case  of  infancy^  or  nonage ; 
which  is  a  defect  of  the  understanding.  Infants,  under  the 
age  of  discretion,  ought  not  to  be  punished  by  any  criminal 
prosecution  whatever*.  What  the  age  of  discretion  is,  in 
various  nations  is  matter  of  some  variety.  The  civil  law  dis- 
tinguished the  age  of  minors,  or  those  under  twenty-five 
years  old,  into  three  stages :  infantioy  from  the  birth  till  seven 

»  1  Hawk.  p.  C.  2. 
c  8 
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years  of  age ;  pueritic^  from  seven  to  fourteen;  and  jmbertas^ 
from  fourteen  upwards.  The  period  of  pueritiOf  or  childhood, 
was  again  subdivided  into  equal  parts :  from  seven  to  ten  and 
an  half  was  aetas  infantiae  proxima ;  from  ten  and  an  half  to 
fourteen  was  aetas  pubertati  proMima.  During  the  first  stage 
of  infancy,  and  the  next  half  stage  of  childhood,  infantiae 
proscima^  they  were  not  punishable  for  any  crime.^  During 
the  other  half  stage  of  childhood,  approaching  to  puberty, 
from  ten  and  an  half  to  fourteen,  they  were  indeed  punishable, 
if  found  to  be  doli  capacesj  or  capable  of  mischief:  but  with 
many  mitigations,  and  not  with  the  utmost  rigour  of  the 
law.^  During  the  last  stage,  (at  the  age  of  puberty,  and  af- 
terwards,) minors  were  liable  to  be  punished,  as  well  capitally, 
as  otherwise. 

The  law  of  England  does  in  some  cases  privilege  an  in- 
fant, under  the  age  of  twenty-one,  as  to  common  misdemes- 
nors,  so  as  to  escape  fine,  imprisonment,  and  the  like :  and 
particularly  in  cases  of  omission,  as  not  repairing  a  bridge,  or 
a  highway,  and  other  similar  offences ;  ^  for,  not  having  the 
command  of  his  fortune  till  twenty-one,  he  wants  the  capa- 
city to  do  those  things  which  the  law  requires.  But  where 
there  is  any  notorious  breach  of  the  peace,  a  riot,  battery,  or 
the  like,  (which  infants,  when  full  grown,  are  at  least  as  liable 
as  others  to  commit,)  for  these  an  infant,  above  the  age  of 
[[  SS  ]  fourteen,  is  equally  liable  to  suffer,  as  a  person  of  the  full  age 
of  twenty-one. 

With  regard  to  capital  crimes,  the  law  is  still  more  mi- 
tiute  and  circumspect;  distinguishing  with  greater  nicety  the 
several  degrees  of  age  and  discretion.  By  the  ancient  Saxon 
law,  the  age  of  twelve  years  was  established  for  the  age  of 
possible  discretion,  when  first  the  understanding  might  open  ^ ; 
and  from  thence  till  the  ofiender  was  fourteen,  it  was  aetas 
pubertati  proaima^  in  which  he  might  or  might  not  be  guilty 
of  a  crime,  according  to  his  natural  capacity  or  incapacity^ 
This  was  the  dubious  stage  of  discretion :  but,  under  twelve 
it  was  held  that  he  could  not  be  guilty  in  will,  neither  after 

■>  Intt,  3.  so.  10.  ^  1  HaL  P.  C.  20,  21,  22. 

*  ^.29.5.14.50.17.111.47.2.23.  «  LL.  AthdHan,  Wflk.  56* 
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Gxirteen  could  he  be  supposed  innocent,  of  any  capital  crime 
which  he  in  fact  committed.     But  by  the  law,  as  it  now 
stands,  and  has  stood  at  least  ever  since  the  time  of  Edward 
the  third,  the  capacity  of  doing  ill,  or  contracting  guilt,  is 
not  so  much  measured  by  years  and  days,  as  by  the  strength 
of  the  delinquent's  understanding  and  judgment.     For  one 
lad  of  eleven  years  old  may  have  as  much  cunning  as  another 
of  fourteen :   and  in  these  cases  our  maxim  is,  that  "  nuditia 
^*  suppUt  aetatemJ'     Under  seven  years  of  age  indeed  an  in- 
fant cannot  be  guilty  of  felony  ^ ;    for  then  a  felonious  dis- 
cretion is  almost  an  impossibility  in  nature :  but  at  eight  years 
old  he  may  be  guilty  of  felony  ^    Also,  under  fourteen,  though 
an  infiuit  shall  be  prima  facie  adjudged  to  be  doli  incapax ; 
yet  if  it  appear  to  the  court  and  jury,  that  he  was  doli  capax^ 
and  could  discern  between  good  and  evil,  he  may  be  convicted 
and  sufier  death.     Thus  a  girl  of  thirteen  has  been  burnt  for 
killing  her  mistress :  and  one  boy  of  ten,  and  another  of  nine 
years  old,  who  had  killed  their  companions,  have  been  sen- 
tenced to  death,  and  he  of  ten  years  actually  hanged ;   be- 
cause it  appeared  upon  their  trials,  that  the  one  hid  himself, 
and  the  other  hid  the  body  he  had  killed,  wluch  hiding 
manifested  a  consciousness  of  guilt,  and  a  discretion  to  dis* 
cern  between  good  and  evil  ^^     And  there  was  an  instance  in  [  24  ] 
the  iast  century  where  a  boy  of  eight  years  old  was  tried  at 
Abingdon  for  firing  two  barns ;  and,  it  appearing  that  he  had 
malice,    revenge,  and  cunning,  he  was  found   guilty,  con- 
demned,  and  hanged  accordingly^.      Thus    also,    in  very 
modern  times,  a  boy  of  ten  years  old  was  convicted  on  his 
own  confession  of  murdering  his  bedfellow,  there  appearing 
in  his  whole  behaviour  plain  tokens  of  a  mischievous  dis- 
cretion ;  and,  as  the  sparing  this  boy  merely  on  account  of  his 
tender  years  might  be  of  dangerous  consequence  to  the  pub- 
lic by  propagating  a  notion  that  children  might  commit  such 
atrocious  crimes  with  impunity,  it  was  unanimously  agreed  by 
all  the  judges  that  he  was  a  proper  subject  of  capital  punish- 
ment *.     But,  in  all  such  cases,  the  evidence  of  that  malice 

«  Mir.  c.  4.  §  16.     1  HiJ.  P.C.  27.       ^  Emlyn  on  1  Hal.  P.C*  25. 
^  Ddt  Just.  c.  147.  *  Foster.  72. 

«  1  Hal.  P,  C.  26,  27. 
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which  b  to  supply  age,  ought  to  be  strong  and  clear  beyond 
all  doubt  and  contradiction  (1). 

IL  The  second  case  of  a  deficiency  in  will,  which  excuses 
from  the  guilt  of  crimes,  arises  also  from  a  defective  or  viti- 
ated understanding,  viz.  in  an  idiot  or  a  lunatic.  For  the  rule 
of  law  as  to  the  latter,  which  may  easily  be  ad^)ted  also  to 
the  former,  is,  that  ^^Juriosus  Jitrare  solo  punitur"  In  cri- 
minal cases  therefore  idiots  and  lunatics  are  not  chargeable 
for  their  own  acts,  if  committed  when  under  these  incapacities : 
no»  not  even  for  treason  itself.  Also,  if  a  man  in  his  sound 
memory  commits  a  capital  ofience,  and  before  arraignment  for 
it^  he  becomes  mad,  he  ought  not  to  be  arraigned  for  it ;  be- 
cause he  is  not  able  to  plead  to  it  with  that  advice  and  caution 
tliat  he  ought  And  if,  after  he  has  pleaded,  the  prisoner 
becomes  mad,  he  shall  not  be  tried :  for  how  can  he  make  his 
defence  ?  If,  after  he  be  tried  and  found  guilty,  he  loses  his 
senses  before  judgment,  judgment  shall  not  be  pronounced : 
and  i^  after  judgment  he  becomes  of  nonsane  memory,  exe- 
cution shall  be  stayed :  for  peradventure,  says  the  humanity 
of  the  English  law,  had  the  prisoner  been  of  sound  memory, 
he  might  have  alleged  something  in  stay  of  judgment  or  exe- 

^  3  Inst  e;. 


(1)  The  present  French  crimioal  law  adopts  but  one  distinction  of  age, 
as  to  the  responsibility  of  the  party.  If  an  offence  be  committed  under  the 
age  of  sixteen,  and  it  be  found  to  have  been  committed  *'  without  discern- 
ment,** the  offender  is  to  be  acquitted ;  but  according  to  circumstances  he 
is  to  be  returned  to  his  relatives,  or  placed  in  a  house  of  correction  to  be 
brought  up  there,  and  detained  for  any  number  of  years  not  exceeding  his 
twentieth.  If  it  be  found  to  have  been  committed  **  with  discernment," 
the  ordinary  legal  punishment  for  the  crime  is  to  be  reduced  on  a  gradu- 
ated scale ;  the  result  of  which  is,  that  in  no  case  can  a  person  under  six- 
teen suffer  death,  hard  labour  for  life,  or  transportation ;  and  where  the 
punishment  is  one  which  is  ordinarily  attended  by  public  exposure,  (see 
post,  p.  138.  n.)  that  accompaniment  b  directed  to  be  remitted.  In  the 
matter  of  punishment,  though  not  of  responsibilitv^  the  French  code  makes 
a  distinction,  founded  on  the  age  of  the  party,  which,  though  in  some  re- 
spects practically  adopted,  is  unknown  in  theory  to  our  law.  After  tlie 
age  of  seventy,  no  one  can  be  sentenced  to  tran^rtation  or  hard  labour; 
and  when  a  person  condemned  to  hard  labour  attains  the  age  of  seventy, 
he  is  relieved  from  it,  and  placed  in  a  prison  for  the  remainder  of  his  term. 
—Code  Penal  liv.  8. 
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cution  ^  Indeed,  in  the  bloody  reign  of  Henry  the  eighth,  a 
statute  was  made  ™,  which  enacted,  that  if  a  person,  being 
compos  mentis^  should  commit  high  treason,  and  after  fall  into 
madness,  he  might  be  tried  in  his  absence,  and  should  sufier 
death,  as  if  he  were  of  perfect  memory.  But  this  savage  and 
inhuman  law  was  repealed  by  the  statute  1  &  2  Ph.  &  M. 
c.  10.  For,  as  is  observed  by  sir  Edward  Coke",  "  the  exe- 
'*  cution  of  an  offender  is  for  example,  tit  poena  ad  paucos^ 
^^  metus  ad  omnes  perveniat :  but  so  it  is  not  when  a  madman 
<<  is  executed ;  but  should  be  a  miserable  spectacle,  both  against 
**  law,  and  of  extreme  inhumanity  and  cruelty,  and  can  be  no 
**  example  to  others."  But  if  diere  be  any  doubt,  whether 
the  party  be  compos  or  not,  this  shall  be  tried  by  a  jury.  And 
if  he  be  so  found,  a  total  idiocy,  or  absolute  insanity,  excuses 
from  the  guilt,  and  of  course  from  the  punishment,  of  any  cri- 
minal action  committed  under  such  deprivation  of  the  senses : 
but,  if  a  lunatic  hath  lucid  intervals  of  understanding,  he  shall 
answer  for  what  he  does  in  those  intervals  as  if  he  had  no  de- 
ficiency o.  Yet  in  the  case  of  absolute  madmen,  as  they  are 
not  answerable  for  their  actions,  they  should  not  be  permitted 
the  liberty  of  acting  unless  under  proper  control ;  and,  in  par- 
ticular, they  ought  not  be  suffered  to  go  loose,  to  the  terror  of 
the  king's  subjects.  It  was  the  doctrine  of  our  antient  law, 
that  persons  deprived  of  their  reason  might  be  confined  till 
they  recovered  their  senses  ^  without  waiting  for  the  forms  of 
a  commission  or  other  special  authority  from  the  crown  :  and 
now,  by  the  vagrant  acts  \  a  method  is  chalked  out  for  im- 
prisoning, chaining,  and  sending  them  to  their  proper 
homes.  (2) 

»   1  HaI.  P.C  S4.  ^  1  Hal.  P.C.81. 

""  33  H.VIII.  c.  SO.  f>  Bro.  Ahr,  tit.  Carone,  101. 

*  3  Inst. 6.  "i   17  Geo.  II.  c.  5. 


(3)  The  39  &  40  G.5.  C.94.  has  provided  for  the  different  cases  in  which 

a  lunatic  may  appear  before  a  jury,  both  where  it  is  in  evidence  that  he  was 

insane  at  the  time  of  committing  the  act  charged  upon  himj  and  where 

he  shall  apgi^r  so  at  the  time  of  arraignment  or  of  trial.    In  the  first  case, 

the  jury  instead  of  a  general  verdict  of  acquittal,  are  directed  to  find  his 

insanit}'  specially,  and  whether  they  acquit  him  on  that  ground.    In  the 

latter  cases,  a  jury  shall  be  impanelled  Cor  the  purpose  of  trying  whether 

the  prisoner  be  lunatic  or  otherwise  at  that  time.    If  the  verdict  in  either 

case  establish  the  insanity,  the  prisoner  must  be  kept  in  strict  custody  until 

the  king's  pleasure  be  known  for  the  future  disposal  of  him. 

•«  By 
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III.  Thirdly;  as  to  artificial,  voluntarily  contracted  mad- 
ness, by  drunkenness  or  intoxication,  which,  depriving  men  of 
their  reason,  puts  them  in  a  temporary  phrenzy ;  our  law  looks 
upon  this  as  an  aggravation  of  the  offence,  rather  than  as  an 

[  26  ]  excuse  for  any  criminal  misbehaviour.  A  drunkard,  says  sir 
Edward  Coke  %  who  is  voUmtarius  daemoHy  hath  no  privilege 
thereby ;  but  what  hurt  or  ill  soever  he  doth,  his  drunkenness 
doth  aggravate  it :  nam  omne  crimen  ebrietasy  et  incenditj  et 
detegit.  It  halh  been  observed,  that  the  real  use  of  strong 
liquors,  and  the  abuse  of  them  by  drinking  to  excess,  depend 
much  upon  the  temperature  of  the  climate  in  which  we  live. 
The  same  indulgence,  which  may  be  necessary  to  make  the 
blood  move  in  Norway,  would  make  an  Italian  mad.  A 
German,  therefore,  says  the  president  Montesquieu  %  drinks 
through  custom,  founded  upon  constitutional  necessity;  a 
Spaniard  drinks  through  choice,  or  out  of  the  mere  wanton- 
ness of  luxury :  and  drunkenness,  he  adds,  ought  to  be  more 
severely  punished,  where  it  makes  men  mischievous  and  mad, 
as  in  Spain  and  Italy,  than  where  it  only  renders  them  stupid 
and  heavy,  as  in  Germany  and  more  northern  countries. 
And  accordingly,  in  the  warm  climate  of  Greece,  a  law  of 
Pittacus  enacted,  ^*  that  he  who  committed  a  crime  when 
^^  drunk,  should  receive  a  double  punishment  j"  one  for  the 
crime  itself,  and  the  other  for  the  ebriety  which  prompted  him 
to  commit  it  ^  The  Roman  law  indeed  made  great  allowances 
for  this  vice:  ^^ per  vinum  delapsis  capitalis poena  remittitur^ J* 
But  the  law  of  England,  considering  how  easy  it  is  to  coun- 
terfeit this  excuse,  and  how  weak  an  excuse  it  is,  (though 
real,)  will  not  suffer  any  man  thus  to  privilege  one  crime  by 
another  ^, 

IV.  A  FOURTH  deficiency  of  will,  is  where  a  man  commits 
an  unlawful  act  by  misfortune  or  chalice,  and  not  by  design. 

'  1  lost.  247.  "  Ff,  49.  16.  6. 

"  Sp.  L.  b.l4.  clO.  "^  Plowd.  19. 

<  Puff,  dej,  n.  ^  g,  /.8.  c.3.  §  SI. 


By  the  56G.  3.  c.  117.  provision  is  made  for  convicted  criminals,  who 
may  become  insane  dtu^ing  their  imprisonment :  the  secretary  of  state  is 
empowered  to  remove  them  to  some  lunatic  asylum^  and  direct  their  deteur 
tion  there  until  their  recover)'. 
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Here  the  will  observes  a  total  neatrality,  and  does  not  co- 
operate with  the  deed ;  which  therefore  wants  one  main  in- 
gredient of  a  crime.  Of  this,  when  it  affects  the  life  of 
another,  we  shall  find  more  occasion  to  speak  hereailer ;  at 
present  only  observing,  that  if  any  accidental  mischief  hap- 
pens to  follow  from  the  performance  of  a  laVDJid  act,  the  party  [  27  3 
stands  excused  from  all  guilt:  but  if  a  man  be  doing  any 
thing  unlivwfuly  and  a  consequence  ensues  which  he  did  not 
foresee  or  intend,  as  the  death  of  a  man  or  the  like,  his  want 
of  foresight  shall  be  no  excuse ;  for,  being  guilty  of  one  of- 
fence, in  doing  antecedendy  what  is  in  itself  unlawful,  he  is 
criminally  guilty  of  whatever  consequence  may  follow  the  first 
misbehaviour  *.  (S) 

V.  Fifthly;  ignorance  or  mistake  is  another  defect  of 
will ;  when  a  man,  intending  to  do  a  lawful  act,  does  that 
which  is  unlawful.  For  here  the  deed  and  the  will  acting 
separately,  there  is  not  that  conjunction  between  them,  which 
is  necessary  to  form  a  criminal  act.  But  this  must  be  an 
ignorauce  or  mistake  of  fact,  and  not  an  error  in  point  of 
law.  As  if  a  man,  intending  to  kill  a  thief  or  housebreaker 
in  his  own  house,  by  mistake  kills  one  of  his  own  &mily, 
this  is  no  criminal  action  ^ :  but  i(  a  man  thinks  he  has  a 
right. to  kill  a  person  excommunicated  or  outlawed,  wherever 
he  meets  him,  and  does  so;  this  is  wiliiil  murder.  For  a 
mistake  in  point  of  law,  which  every  person  of  discretion 
not  only  may,  but  is  bound  and  presumed  to  know,  is  in  cri- 
minal cases  no  sort  of  defence.  Ignorantia  jurisy  quod  quisque 
tenetur  scire,  neminem  excusat,  is  as  well  the  maxim  of  our 
own  law  *,  as  it  was  of  the  Roman  *. 

VI.  A  SIXTH  species  of  defect  of  will  is  that  arising  firom 
compulsion  and  inevitable  necessity.  These  are  a  constraint 
upon  the  will,  whereby  a  man  is  urged  to  do  that  which 

«  1  HaL  P.  C.  S9.  '  Plowd.  343. 

r  Cro.  Car.  538.  *  Ffi  22.  6.  9. 


(3)  By  "  unlawful/'  u  intended  here  any  act  morally  wrong,  that  which 
is  malum  in  $e  ;  for  if  i^  was  barely  malttni  prohibilumf  as  shooting  at  game 
by  a  person  not  qualified  by  statute  law  to  use  a  gun  for  that  purpose,  the 
|>arty  will  not  be  answerable  for  the  unforeseen  consequence.    Foster,  259. 
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his  judgment  disapproves ;  and  which,  it  is  to  be  presumed, 
his  will  (if  left  to  itself)  would  reject.  As  punishments  are 
therefore  only  inflicted  for  the  abuse  of  that  free  will,  which 
God  has  given  to  man,  it  is  highly  just  and  equitable  that  a 
man  should  be  excused  for  those  acts  which  are  done  through 
unavoidable  force  and  compulsion. 

[  28  ]  !•  Of  this  nature,  in  the  first  place,  is  the  obligation  of 
civil  subjection^  whereby  the  inferior  is  constrained  by  the 
superior  to  act  contrary  to  what  his  own  reason  and  inclin- 
ation would  suggest :  as  when  a  legislator  establishes  iniquity 
by  a  law,  and  commands  the  subject  to  do  an  act  contrary  to 
religion  or  sound  morality.  How  far  this  excuse  will  be  ad- 
mitted in  Joro  conscierUiae,  or  whether  the  inferior  in  this  case 
is  not  bound  to  obey  the  divine,  rather  than  the  human  law, 
it  is  not  my  business  to  decide ;  though  the  question,  I  believe, 
among  the  casuists,  will  hardly  bear  a  doubt.  But,  however 
that  may  be,  obedience  to  the  laws  in  being  is  undoubtedly  a 
sufiicient  extenuation  of  civil  guilt  before  the  municipal  tri- 
bunal. The  sherifi^,  who  burnt  Latimer  and  Ridley,  in  the 
bigotted  days  of  queen  Mary,  was  not  liable  to  punishment 
from  Elizabeth,  for  executing  so  horrid  an  office ;  being  jus- 
tified by  the  commands  of  that  magistracy,  which  endeavoured 
to  restore  superstition  under  the  holy  auspices  of  its  merciless 
sister,  persecution. 

As  to  persons  in  private  relations ;  the  principal  case, 
where  constraint  of  a  superior  is  allowed  as  an  excuse  for  cri- 
minal misconduct,  is  with  regard  to  the  matrimonial  subjec- 
tion of  the  wife  to  her  husband ;  for  neither  a  son  nor  a 
servant  are  excused  for  the  commission  of  any  crime,  whether 
capital  or  otherwise,  by  the  command  or  coercion  of  the 
parent  or  master^;  though  in  some  cases  the  command  or 
authority  of  the  husband,  either  expressed  or  implied,  will 
privilege  the  wife  from  punishment,  even  for  capital  odences. 
And  therefore  if  a  woman  commit  theft,  burglary,  or  other 
civil  offences  against  the  laws  of  society,  by  the  coercion  of 
her  husband ;  or  even  in  his  company,  which  the  law  con- 
strues a  coercion  ;  she  is  not  guilty  of  any  crime ;  being  con- 
sidered as  acting  by  compulsion  and  not  of  her  own  will*^. 

*•  I  Hivk.  P.  C.  3.  '1  Hal.  P.  C.  45. 
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Which  doctrine  is  at  least  a  thousand  years  old  in  this  king- 
dom, being  to  be  found  among  the  laws  of  king  Ina,  the  West 
Saxon  ^.  And  it  appears  that  among  the  northern  nations  on  [  29  ] 
the  continent,  this  privilege  extended  to  any  woman  trans- 
gressing in  concert  with  a  man,  and  to  any  servant  that  com- 
mitted a  joint  offence  with  a  freeman ;  the  male  or  freeman 
only  was  punished,  the  female  or  slave  dismissed :  ^*  procul 
"  dubto  quod  altertem  libertas^  alterum  necessitas  impelleret '." 
But  (besides  that  in  our  law,  which  is  a  stranger  to  slavery, 
no  impunity  is  given  to  servants,  who  are  as  much  free  agents 
as  their  masters)  even  with  regard  to  wives  this  rule  admits  of 
an  exception  in  crimes  that  are  mala  in  se^  and  prohibited  by 
the  law  of  nature,  as  murder  and  the  like :  not  only  because 
these  are  o(  a  deeper  dye,  but  also,  since  in  a  state  of  nature 
no  one  is  in  subjection  to  another,  it  would  be  unreasonable  to 
screen  an  offender  from  the  punishment  due  to  natural  crimes, 
by  the  refinements  and  subordinations  of  civil  society.  In 
treason  also,  (the  highest  crime  which  a  member  of  society 
can,  as  such,  be  guilty  of,)  no  plea  of  coverture  shall  excuse 
the  wife ;  no  presumption  of  the  husband's  coercion  shall  ex- 
tenuate her  guilt ' :  as  well  because  of  the  odiousness  and  dan- 
gerous consequences  of  the  crime  itself,  as  because  the  husband, 
having  broken  through  the  most  sacred  tie  of  social  commu- 
nity by  rebellion  against  the  state,  has  no  right  to  that 
obedience  from  a  wife,  which  he  himself  as  a  subject  has  for- 
gotten to  pay.  In  inferior  misdemesnors  also  we  may  remark 
another  exception  ;  that  a  wife  may  be  indicted  and  set  in  the 
pillory  *i£ith  her  husband,  for  keeping  a  brothel ;  for  this  is  an 
offence  touching  the  domestic  oeconomy  or  government  of  the 
house,  in  which  the  wife  has  a  principal  share ;  and  is  also 
such  an  offence  as  the  law  presumes,  to  be  generally  conducted 
by  the  intrigues  of  the  female  sex  ^.  And  in  all  cases,  where 
the  wife  offends  alone,  without  the  company  or  coercion  of  her 
husband,  she  is  responsible  for  her  offence,  as  much  as  any 
feme-sole.  (4) 

<  caju  57.  Wilk.  24.  '  1  Hal.  P.C.47. 

*  Stiernh.  dejure  Sueon,  /.2.  c.4.  «  1  Hawk.  P.  C.S,S. 

(4)  Wherever  coverture  excuses  a  wife  from  punishment,  it  is  upon  the 
principle  laid  down  in  the  text,  of  a  coercion  of  the  moral  will ;  but  that 
principle  is  not  allowed  to  prevail  in  the  highest,  or  the  lowest  offences. 
In  the  highest,  as  treason  and  murder,  it  is  over-ruled^  not  so  much,  I  con<- 

cdve. 
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2.  Another  species  of  compulsion  or  necessity  is  what 
our  law  calls  duress  per  minas^ ;  or  threats  and  menaces, 
which  induce  a  fear  of  death  or  other  bodily  harm,  and  which 
take  away  for  that  reason  the  guilt  of  many  crimes  and  mis- 
demesnors;  at  least  before  the  human  tribunal.  But  then 
that  fear  which  compels  a  man  to  do  an  unwarrantable  ac- 
tion, ought  to  be  just  and  well-grounded ;  such  ^'  qui  in  virum 
**  constantem  cadere  posset^  et  non  in  hominem  meticidosum^^  as 
Bracton  expresses  it  *,  in  the  words  of  the  civil  law  ^*  There- 
fore, in  time  of  war  or  rebellion,  a  man  may  be  justified  in 
doing  many  treasonable  acts  by  compulsion  of  the  enemy  or 
I'ebels,  which  would  admit  of  no  excuse  in  the  time  of 
peace  ^  (5)  This  however  seems  only,  or  at  least  principally, 
to  hold  as  to  positive  crimes,  so  created  by  the  laws  of  so- 
ciety ;  and  which  therefore  society  may  excuse ;  but  not  as 
to  natural  offences  so  declared  by  the  law  of  God,  wherein 

*  See  Vol.1,  p.  131.  "-5^.4.  2.5^^6. 

*  /.3.  tr,\.  C.4.  §3.  »   1  Hal.  P.  C.50. 


ceive,  for  the  reason  assigned  by  the  author,  and  drawn  from  the  distinction 
between  offences  against  the  law  of  nature,  and  those  against  the  law  of 
society,  as  '*  for  the  odiousness  and  dangerous  consequences  of  them." 
Why  it  is  not  allowed  to  prevail  in  misdemesnors  is  not  so  clear.  Mr. 
Christian,  in  a  note  upon  this  passage,  explains  it  by  reference  to  the  law 
of  clergy ;  he  says,  that  where  husband  and  wife  were  tried  for  a  felony 
'within  clergy,  the  husband  would  have  escaped,  and  the  wife  suffered,  as 
she  never  cuuld  have  the  benefit  of  clergy,  —  and  that  she  was  acquitted 
to  prevent  that  hardship ;  but  as  there  was  no  clergy  in  misdemesnors,  and 
therefore  the  husband  did  not  escape,  the  reason  of  the  rule,  and  the  rule 
ceased.  It  is  inconsistent  with  this  reasoning,  that  in  the  clergyable  felony 
of  manslaughter,  the  husband  escaped,  and  yet  coverture  did  not  privilege 
the  wife ;  so  that  the  hardship  was  allowed  to  exist  at  least  in  one  instance. 
1  Hale,  H.  P.  C.  46.  —  Perhaps  as  forfeiture  was  a  necessary  consequence  on 
attainder  for  felony,  and  married  women  could  have  nothing  to  forfeit ; 
whereas  there  was  no  forfeiture  in  misdemesnor ;  the  reason  for  the  ex- 
ception may  be  found  in  this  dbtinction.  I  am,  however,  more  inclined  to 
think  that  no  one  reason  will  be  found  capable  of  explaining  both  the  rule 
and  all  the  exceptions ;  but  that  policy,  the  humanity  of  the  judges,  the 
nature  of  the  respective  punbhments,  and  other  causes  concurred  with 
technical  reasons  to  produce  them. 

(5)  The  only  force  that  doth  excuse  is  a  force  upon  the  perton,  and  pre- 
sent fear  of  death,  and  thb  force  and  fear  must  continue  all  the  time  the 
party  remains  with  the  rebels.  It  is  incumbent  on  every  man,  who  makes 
force  his  defence,  to  shew  an  actual  force,  and  that  be  quitted  the  service 
as  icon  aa  he  could.    Foster,  14. 
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human  magistrates  are  only  the  executioners  of  divine  punish- 
ment* And  therefore,  though  a  man  be  violently  assaulted, 
and  hath  no  other  possible  means  of  escaping  death,  but  by 
killing  an  innocent  person ;  this  fear  and  force  shall  not  acquit 
him  of  murder ;  for  he  ought  rather  to  die  himself,  than  es- 
cape by  the  murder  of  an  innocent  *".  But  in  such  a  case  he 
is  permitted  to  kill  the  assulant ;  for  there  the  law  of  nature, 
and  self-defence,  it's  primary  canon,  have  made  him  his  own 
protector. 

3.  There  is  a  third  species  of  necessity,  which  may  be 
distinguished  from  the  actual  compulsion  of  external  force  or 
fear ;  being  the  result  of  reason  and  reflection,  which  act  upon 
and  constrain  a  man's  will,  and  oblige  him  to  do  an  action, 
which  without  such  obligation  would  be  criminal.  And  that 
is,  when  a  man  has  his  choice  of  two  evils  set  before  him,  and, 
being  under  a  necessity  of  choosing  one,  he  chooses  the  least 
pernicious  of  the  two.  Here  the  wiU  cannot  be  said  freely  to  r  31  [] 
exert  itself  being  rather  passive  than  active ;  or,  if  active,  it  is 
rather  in  i-ejecting  the  greater  evil  than  in  choosing  the  less. 
Of  this  sort  is  that  necessity,  where  a  man  by  the  command- 
ment of  the  law  is  bound  to  arrest  another  for  any  capital 
offisnce,  or  to  disperse  a  riot,  and  resistance  is  made  to  his 
authority  :  it  is  here  justifiable  and  even  necessary  to  beat,  to 
wound,  or  perhaps  to  kill  the  offenders,  rather  than  permit 
the  murderer  to  escape,  or  the  riot  to  continue.  For  the  pre- 
servation of  the  peace  of  the  kingdom,  and  the  apprehending 
of  notorious  male&ctors,  are  of  the  utmost  consequence  to  the 
public;  and  therefore  excuse  the  felony,  which  the  killing 
would  otherwise  amount  to  °. 

4.  There  is  yet  another  case  of  necessity,  which  has  oc- 
casioned great  speculation  among  the  writers  upon  general 
law ;  viz.  whether  a  man  in  extreme  want  of  food  or  cloathing 
may  justify  stealing  either,  to  relieve  his  present  necessities  ? 
And  this  both  Grotius  ^  and  Puffendorf  i',  together  with  many 
other  of  the  foreign  jurists,  hold  in  the  affirmative ;  maintain- 
ing by  many  ingenious,  humane,  and  plausible  reasons,  that 
in  such  cases  the  community  of  goods  by  a  kind  of  tacit  con- 

■  1  Hia.  p.  C.  51.  •  dejure  b.  f  p.  1,9,  c.2. 

'  Ibid.  53.  P  dejure  n.  4;g,  L9.  c.6. 


SI  PUBLIC  Book  IV. 

•cession  of  society  is  revived.  And  some  even  of  our  own 
lawyers  have  held  the  same  %  though  it  seems  to  be  an  un- 
warranted doctrine,  borrowed  from  the  notions  of  some  ci- 
vilians: at  least  it  is  now  antiquated,  the  law  of  England 
admitting  no  such  excuse  at  present  ^  And  this  it's  doctrine 
is  agreeable  not  only  to  the  sentiments  of  many  of  the  wisest 
antients,  particularly  Cicero  %  who  holds  that  *^  suum  cutque 
^^  incammodumjerendum  est^  potius  quam  de  alterius  commodis 
"  detrahendum ;"  but  also  to  the  Jewish  law,  as  certified  by 
king  Solomon  himself^:  '^  if  a  thief  steal  to  satisfy  his  soul 
[  S2  ]  <<  when  he  is  hungry,  he  shall  restore  sevenfold,  he  shall  give 
^^  all  the  substance  of  his  house :"  which  was  the  ordinary 
punishment  for  theft  in  that  kingdom.  (6)  And  this  is 
founded  upon  the  highest  reason :  for  men's  properties  would 
be  under  a  strange  insecurity,  if  liable  to  be  invaded  accord- 
ing to  the  wants  of  others,  of  which  wants  no  man  can  pos- 
sibly be  an  adequate  judge,  but  the  party  himself  who  pleads 
them.  In  this  country  especially,  there  would  be  a  peculiar 
impropriety  in  admitting  so  dubious  an  excuse :  for  by  our 
laws  such  sufficient  provision  is  made  for  the  poor  by  the 
power  of  the  civil  magistrate,  that  it  is  impossible  that  the  most 
needy  stranger  should  ever  be  reduced  to  the  necessity  of 
thieving  to  support  nature.  .The  case  of  a  stranger  is,  by  the 
way,  the  strongest  instance  put  by  baron  Pufiendorf,  and 
whereon  he  builds  his  principal  arguments :  which,  however 
they  may  hold  upon  the  continent,  where  the  parsimonious 
industry  of  the  natives  orders  every  one  to  work  or  starve, 
yet  must  lose  all  their  weight  and  efficacy  in  England,  where 
charity  is  reduced  to  a  system,  and  interwoven  in  our  very 

4  Britton.  dO.  Mirr.  c.  4.  §  16.  *  d^  off,  /.  S.  c.  6. 

'  1  Hal.  P.  C.  54.  *  Prov.  vi.  SO. 


(6)  It  is  rather  singular  that  the  author  referring  to  Pufiendorf  but  a  few 
lines  before,  does  not  notice  his  ohservation  upon  this  passage,  that  it  does 
not  suppose  those  circumstances  of  extreme  indigence  or  necessity,  upon 
which  alone  he  is  arguing.  He  had  also  before  that,  remarked  that  the 
case  of  the  Jews  formed  an  exception  to  his  general  principle,  because 
among  them  the  law  compelled  the  giving  of  alms ;  and  therefore  on  that 
account  also  the  extremity  could  not  occur,  which  he  contends  to  be  a 
justification  of  theft.  It  may  be  added  too,  that  the  force  of  the  passage 
is  a  littlf  altered  by  its  not  being  cited  entire.  "  Men  do  not  detpiie  a  tktef^ 
if  he  st^  to  satisfy  his  soul  when  be  is  hungry ;  but  if  he  be  found,"  Sec- 
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constitution.  Therefore  oar  laws  ought  by  no  means  to  be 
taxed  with  being  unmerciful  for  denying  this  privilege  to 
the  necessitous ;  especially  when  we  consider,  that  the  king^ 
on  the  representation  of  his  ministers  of  justice,  hath  a  power 
to  soften  the  law,  and  to  extend  mercy  in  cases  of  peculiar 
hardship.  An  advantage  which  is  wanting  in  many  states^ 
particularly  those  which  are  democratical ;  and  these  have  in 
it's  stead  introduced  and  adopted,  in  the  body  of  the  law 
itself,  a  multitude  of  circumstances  tending  to  alleviate  it's 
rigour.  But  the  founders  of  our  constitution  thought  it  better 
to  vest  in  the  crown  the  power  of  pardoning  particular  objects 
of  compassion,  than  to  countenance  and  e3t9bUsh  theft  by  one 
generiil  undistinguishing  law* 

VIJ.  To  these  several  cases^  in  which  the  incapacity  of 
committing  crimes  arises  from  a  deficiency  of  the  will,  we  may 
add  one  more,  in  which  the  law  supposes  an  incapacity  of  doing 
wrongs  from  the  excellence  and  perfection  of  the  pepK)n ; 
which  extend  as  well  to  the  will  as  to  the  other  qualities  of  [  93  ] 
his  mind.  I  mean  the  case  of  the  king ;  who,  by  virtue  of 
his  royal  prerc^tive,  is  not  lyader  the  coercive  power  of  the 
law  * ;  which  will  not  suppose  him  capable  of  committing  a 
foUy,  much  less  a  crime.  We  are  therefore^  out  of  reverence 
and  decency,  to  ibrbear  any  idle  inquiries,  of  what  would  be 
the  pQDsequence  if  the  king  were  to  act  thus  and  thus :  since 
the  law  deems  so  highly  of  his  wisdom  and  virtue^  a3  not 
even  to  presume  it  possible  for  him  to  do  any  thing  incon* 
sistent  with  his  station  and  dignity ;  and  therefore  has  made 
no  provision  to  remedy  such  a  grievance.  But  of  this  suf- 
ficient was  said  in  a  former  volume  %  to  which  I  must  refer 
the  reader. 


VOL.  IV. 
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CHAPTER   tHfe   THItlD. 


OF  PRtNClPALS  AND  ACCESSORIES. 


TT  hating  been  ^hewn  in  the  preceding  chapter  what  per. 
tons  ure,  or  tire  not,  upon  account  of  their  situation  and 
circumstances,  capable  of  committing  crimes,  we  are  next  to 
make  a  few  remarks  on  ihe  difierent  d^rees  of  guilt  among 
pef^ns  that  ^f^  captible  of  offending  I  viz.  sis  principal^  and 

L  A  )tf  AN  tnAy  be  principal  in  an  ofience  in  two  degrees. 
A  pKndpal,  in  the  fir$t  degree,  is  he  that  is  tfie  actor,  or 
ab^ute  perpetrator  of  the  triitie;  and,  in  the  second  degree, 
he  Is  who  IS  present,  aiding^  and  abetting  the  fact  to  be 
ttane*.     Which  presence  need  not  always  be  an  actual  im- 
mediate standing  by,  within  sight  or  hearing  of  the  fact;  bat 
there  may  be  also  b  constructive  presence,  as  when  one  com- 
mits a  robbery  or  murder,  and  another  keeps  watch  or  guard 
^t  some  convenient  distance  ^.    And  this  rule  hath  also  other 
*  exteptaOns :  for,  in  dise  of  murder  by  poisoning,  a  man  maiy 
be  a  principal  felon  by  preparing  and  l&ying  the  poison,  or 
persuading  another  to  drink  it  ^  who  h  ignorant  of  it^  poison- 
ous qu^dity  ^  or  giving  it  to  him  for  that  purpose ;  and  yet 
not  administer  it  himself,  nor  be  present  when  the  very  de^ 
of  pelsoning  is  committed  *.     And  the  same  l*easoning  will 
hold,  with  regard  to  other  murders  committed  in  the  absence 
r  35  ]   of  the  munlerer,  by  means  which  he  had  prepared  before- 
hand, and  which  probably  could  not  iail  of  their  mischievous 
effect     As  by  laying  a  trap  or  pit&Il  for  another,  whereby 
he  is  killed :  letting  out  a  wild  beast,  with  an  intent  to  do 
mischief,  or  inciting  a  madman  to  commit  murder^  so  that 

•1  Hal.  P.O.  615.  'Fi»lM'.949k 

^Potter.  35a  ,^  *Sliitt.lS8. 
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death  thereupon  ensues;  in  every  of  these  cases  the  party 
offending  is  guilty  of  murder  as  a  principal,  in  the  first  de- 
gree. For  he  cannot  be  called  an  accessory,  that  necessarily 
pre-supposing  a  principal:  and  the  poison,  the  pitfall,  the 
beas^  or  the  madman,  caimot  be  held  principals,  being  only 
the  instruments  of  death.  As  therefore  he  must  be  certainly 
guilty  either  as  principal  or  accessory,  and  cannot  be  so  as 
accessory,  it  follows  that  he  must  be  guilty  as  principal,  and 
if  principal,  then  in  the  first  degree ;  for  there  is  no  other 
criminal,  much  less  a  superior  in  the  guilt,  whom  he  could 
aid,  abet,  or  assbt  '• 

II.  An  accessory  is  he  who  is  not  the  chief  actor  in  the 
oflfence,  nor  present  at  it's  performance,  but  is  someway  con- 
cerned therein,  either  befi?re  or  q/ier  the  fact  committed.  In 
considering  the  nature  of  which  de||;ree  of  guilt,  we  will,  first, 
examine,  what  ofiences  admit  of  accessories,  and  what  not : 
secondly,  who  may  be  an  accessory  before  the  fact :  thirdly, 
who  may  be  an  accessory  after  it :  and  lastly,  how  accessories, 
considered  merely  as  such,  and  distinct  from  principals,  are 
to  be  treated. 

1.  And,  first,  as  to  what  offences  admit  of  accessories, 
and  what  not  In  high  treason  there  are  no  accessories,  but 
all  are  principals :  the  same  acts,  that  make  a  man  accessory 
in  felony,  making  him  a  principal  in  high  treason,  upon  ao- 
count  of  the  heinousness  of  the  crime  '.  Besides  it  is  to  be 
considered,  that  the  bare  intent  to  commit  treason  is  many 
times  actual  treason :  as  imagining  the  death  of  the  king,  or 
conspiring  to  take  away  his  crown.  And,  as  no  one  can 
advise  and  abet  such  a  crime  without  an  intention  to  have  it 
done,  there  can  be  no  accessories  before  the  fact ;  since  the 
very  advice  and  abetment  amount  to  principal  treason.  But  [86] 
this  will  not  hold  in  the  inferior  species  of  high  treason, 
which  do  not  amount' to  the  legal  idea  of  compassing  the 
death  of  the  king,  queen,  or  prince.  For  in  those  no  advice 
to  commit  them,  unless  the  thing  be  actually  performed,  will 
make  a  man  a  principal  traitor  ^.    In  petit  treason,  murder 

^  1  Hal.  P.  C.  617.     2 Haw.  P.  C.      (3  lut  ISS.  1  Hal.  P.C  61S. 
c89.  $11.  bFoiiMr.S49. 
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and  felonies  with  or  without  benefit  of  clergy,  there  may  be 
accessories :  except  only  in  those  offences,  which  by  judgment 
of  law  are  sudden  and  unpremeditated,  as  man-slaughter  and 
the  like ;  which  therefore  cannot  have  any  accessories  before 
the  fiict  ^  So  too  in  petit  larceny,  and  in  all  crimes  under 
the  degree  of  felony,  there  are  no  accessories  either  before  or 
after  the  fact ;  but  all  persons  concerned  therein,  if  guilty  at 
all,  are  principals  ^ :  the  same  rule  holding  with  regard  to 
the  highest  and  lowest  offences,  though  upon  different  rea- 
sons. In  treason  all  are  principals,  pi'opter  odium  delicti;  in 
trespass  all  are  principals,  because  the  law,  quae  de  minimis 
non  curat,  does  not  descend  to  distinguish  the  different  shades 
of  guilt  in  petty  misdemesnors.  It  is  a  maxim,  that  accessorius 
sequitto'  naturam  sui  principalis '  .*  and  therefore  an^  accessory 
cannot  be  guilty  of  a  higher  crime  than  his  principal ;  being 
only  punished  as  a  partaker  of  his  guilt  So  that  if  a  servant 
instigates  a  stranger  to  kill  his  master,  this  being  murder  in 
the  stranger  as  principal,  of  course  the  servant  is  accessory 
only  to  the  crima  of  murder ;  though,  had  he  been  present 
and  assisting,  he  would  have  been  guilty  as  principal  of  petit 
treason,  and  the  stranger  of  murder  ™. 

2.  As  to  the  second  point,  who  may  be  an  accessory  before 
the  £^t;  sir  Matthew  Hale"  defines  him  to  be  one,  who 
.being  absent  at  the  time  of  the  crime  committed,  doth  yet 
procure,  counsel,  or  command  another  to  commit  a  crime. 
Herein  absence  is  necessary  to  make  him  an  accessory  :  for 
if  such  procurer,  or  the  like,  be  present,  he  is  guilty  of  the 
crime  as  principal.  If  A  then  advises  B  to  kill  another,  and 
[  37  ]  B  does  it  in  the  absence  of  A,  now  B  is  principal,  and  A  is 
accessory  in  the  murder.  And  this  holds,  even  though  the 
party  killed  be  not  in  rerum  naturd  at  the  time  of  the  advice 
given.  As  if  A,  the  reputed  father,  advises  B,  the  mother  of 
a  bastard  child,  unborn,  to  strangle  it  when  born,  and  she 
does  so;  A  is  accessory  to  this  murder <>•  And  it  is  also 
settled  P,  that  whoever  procureth  a  felony  to  be  committed, 
though  it  be  by  the  intervention  of  a  third  person,  is  an  ac- 

•   *  i  Hal.  P.C.  6\5.  »  1  Hal.  P.C.  616. 

k  Ibid.  613.  616.  *"  Dyer.  186. 

1  S  Inst.  139.  P  Foster.  185. 
^  9  Hawk.  P.  C.  c.  29.  $  15. 
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cessory  before  the  fact  It  is  likewise  a  rule,  that  he  who  in 
any  wise  commands  or  counsels  another  to  commit  an  unlaw- 
ful act,  is  accessory  to  all  that  ensues  upon  that  unlawful  act ; 
but  is  not  accessory  to  any  act  distinct  from  the  other*  As 
if  A  commands  B  to  beat  C,  and  B  beats  him  so  that  he  dies ; 
B  is  guilty  of  murder  as  principal,  and  A  as  accessory.  But 
if  A  commands  B  to  bum  Cs  house ;  and  he,  in  so  doings 
commits  a  robbery ;  now  A,  though  accessory  to  the  burning, 
is  not  accessory  to  the  robbery,  for  that  is  a  thing  of  a  dis- 
tinct and  unconsequential  nature  \  But  if  the  felony  committed 
be  the  same  in  substance  with  that  which  is  commanded', 
and  only  varying  in  some  circumstantial  matters ;  as  ii^  upon 
a  command  to  poison  Titius,  he  is  stabbed  or  shot,  and  dies : 
the  commander  is  still  accessory  to  the  murder,  for  the  sub- 
stance of  the  thing  commanded  was  the  death  of  Titius,  and 
the  manner  of  it's  execution  is  a  mere  collateral  circum- 
stance \ 


3.  An  accessory  qfier  the  fact  may  be,  where  a  person, 
knowing  a  felony  to  have  been  committed,  receives,  relieves, 
comforts,  or  assists  the  felon*.  Therefore  to  make  ah  ac^ 
cessory  eA:  post  Jacto,  it  is,  in  the  first  place,  requisite  that  he 
knows  of  the  felony  committed  ^  In  the  next  place,  he  must 
receive,  relieve,  comforty  or  assist  him.  And  generally,  any 
assistance  whatever  given  to  a  felon,  to  hinder  his  being  ap- 
prehended, tried,  or  sufiering  punishment,  makes  the  assistor 
an  accessory.  As  furnishing  him  with  n  horse  to  escape  his 
pursuers,  money  or  victuals  to  support  him,  a  house  or  other  [  88  ] 
shelter  to  conceal  him,  or  open  force  and  violence  to  rescue 
or  protect  him  *.  So  likewise  to  convey  instruments  to  a 
felon  to  enable  him  to  break  gaol,  or  to  bribe  the  gaoler  td 
let  him  escape,  makes  a  man  an  accessory  to  the  felony.  But 
to  relieve  a  felon  in  gaol  with  cloaths  or  other  necessaries,  is 
no  offence ;  for  the  crime  imputable  to  this  species  of  acces-^ 
sory  is  the  hindrance  of  public  justice,  by  assisting  the  felon 
to  escape  the  vengeance  of  the  law\  To  buy  or  receive 
stolen  goods,  knowing  them  to  be  stolen,  falls  under  hone  of 
these  descriptions ;  it  was  therefore  at  common  law  a  iner« 


*»  IHiI.  P.C.617. 
'2lIa\Tk.P.C.  C.29.  §20* 
•  I  Hal.P.C.<?18. 


'  2  Hawk.  P.C.  c.  29.  $  32. 
»  2  Hawk.  P.C.  c.  29.  §  2C* 
*  1  Hal.  P.C.  620,6^1- 
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misdemesnor,  and  made  not  the  receiver  accessory  to  the 
theft,  because  he  received  the  goods  only,  and  not  the  felon  ^  : 
but  now  by  the  statutes  5Ann.  c.31.  and  4 Geo.!,  ell.  all 
such  receivers  are  made  accessories  (where  the  principal  fe- 
lony admits  of  accessories  ^)y  and  may  be  transported  for 
fourteen  years  (1);  and,  in  the  case  of  receiving  linen  goods 
stolen  from  the  bleaching-grounds,  are  by  statute  18  Geo. II. 
c.27.  declared  felons  without  benefit  of  clergy.  (2)  In  France 
such  receivers  are  punished  with  death  (S) :  and  the  Gothic 
constitutions  distinguished  also  three  sorts  of  thieves,  "  unum 
^*  qui  consilium  daret^  alteruM  qui  contrectarety  tertium  qui 
^'  receptaret  et  occulerets  pari  poenae  singulos  obnoxios  '." 

The  felony  must  be  complete  at  the  time  of  the  assistance 
given ;  else  it  makes  not  the  assistant  an  accessory  As  if  one 
wounds  another  mortally,  and  after  the  wound  given,  but 
before  death  ensues,  a  person  assists  or  receives  the  delin- 
quent :  this  does  not  make  him  accessory  to  the  homicide ; 
for,  till  death  ensues,  there  is  no  felony  committed  ^,  But  so 
strict  is  the  law  where  a  felony  is  actually  complete,  in  order 
to  do  effectual  justice,  that  the  nearest  relations  are  not  suf- 
fered to  aid  or  receive  one  another.  If  the  parent  assists  his 
child,  or  the  child  his  parent,  if  the  brother  receives  the 
brother,  the  master  his  servant,  or  the  servant  his  master,  or 

"  1  Hil.  P.C.  6S0«  *  Stieniliook  dejurt  CMk.  LS.  e.S, 

"^  FocCer.73.  r  8  Hawk.  P.C.  c  S9.  §  S5. 

(1)  See  post,  192. 

(2)  The  part  of  this  statute,  which  inflicts  capital  punishment,  whetbef 
on  principals  or  accessories,  was  repealed  by  the  51 6.3.  c.  41.,  and  trans* 
portation  or  imprisonment  substituted^  But  even  by  the  statute  itself  (s.  8 .\ 
the  judge  had  a  power  given  him  of  commuting  the  punishment  for  trans^ 
portation. 

(5)  The  general  rule  in  the  present  French  law  is,  that  accessories  be- 
fore the  fact  are  punished  exactly  as  their  principals ;  and  also  such  ao< 
cessories  afler,  as  knowing  the  criminal  pursuits  of  their  principals,  are  m 
the  haba  of  supplying  them  with  places  of  assembly,  or  retreat.  Receivers 
of  stolen  goods  are  classed  among  such  accessories  with  this  qualification, 
that  as  the  offence  of  wrongful  taking  is  punished  with  death,  hard  labour 
for  life,  and  transportation,  only  when  committed  under  certain  circum- 
ttances,  the  receiver  of  goods  taken  under  these  cb'cumstances  must  be 
proved  to  have  known  of  them  at  the  time  of  the  recdving,  in  order  to  be 
subjected  to  those  re^ective  punishments.  If  this  proof  fails,  the  punish< 
aient  is  hard  labour  for  a  term  of  years.    Code  Penal.  L.  8^ 
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eveo  if  tlw  bvusbaiul  ntUeves  his  wife^  who  have*  any  of-  thexa^ 
Qommitted  »  felonjji  the  |receiver$  become  accessories  ^  past,   C  SB  ] 
Jact0\    Sut  9  feme  covert  canqot  become  m  »cces9ory  l^ 
the  receipt  md  conceabQeot  of  ber  busband ;  &f  abe  is  prer- . 
suined  to  aet  under  bia  coercioni  and  therefore  sbe  is .  pot 
bound,  neither  ought  she,  to  discover  ber  lord  % 

4.  Ths  last  point  of  inquiry  is,  how  iiocessoriea  are  tn  b^ 
Ireatedy  considered  distinct  from  principals.  And  tl)egener. 
ral  rule  of  the  antient  law  (borrowed  from  th^  Gothic  conati<r 
tutkma  ^)  is  this,  that  accessories  sball  suffer  the  same  punish- 
meot  as  their  principals :  if  one  be  \ish)ft  to  death,  the  other 
is  alao  Jiable  ^ ;  as,  by  the  laws  of  AthenSf  delinquents  and 
their  abettors  were  to  receive  the  same  pun£^h|nent  ^  Why 
then  it  may  be  asked,  are  such  elaborate  distinctJ0U&.  Jftfui^ 
between  accessories  and  principals,  if  both  are  to  suflfer  the 
same  p^nisbraent?  For  tbese  reasons:  I.  To  distinguish  the 
nature  and  denomination  of  crimes,  that  the  aooused  may 
know  hQw  to  defend  himself  when  indicted ;  the  commission 
of  an  actual  robbery  being  quite  a  different  accusation  from 
that  of  harbouring  the  robber.  2.  Because,  though  by  the 
ancient  common  law  the  rule  U  as  before  laid  down,  that 
both  shall  be  punished  alike;,  yet  now  by  the  statutes  relating 
to  the  benefit  of  clei^  a  distinction  is  made  between  them : 
accessories  after  the  &ct  heing  still  allowed  the  benefit  of 
clergy  in  all  cases,  except  horse-stealing  *  and  stealing  of  linen 
from  blefu^hing-grounds  ^  which  is  denied  to  the  principals 
and  accessories  be/ore  the  &ct,  in  many  cases;  as,  among 
others,  in  petit  treason,  murder,  robbery,  and  wiUul  bum* 
ing^  And  perhaps  if  a  distinction  were  constantly  lo  be 
made  between  the  punishment  of  principals  and  accessories, 
eren  before  the  fact,  the  latter  to  be  treated  with  a  little  less 
severity  than  the  former,  it  might  prevent  the  perpetration  of 
many  crimes,  by  increaadng  the  di£Bculty  of  finding  a  peiaoa 
to  execute  the  deed  itself;  as  his  danger  would  be  greater 

•  3  InstlOS,  S  Hawk.  P.C.  c.  39.  f  ^.  "  Pott.  Antiq.  b.  1.  c  #6. 

«  1  Hal.  P.C.  6S1.  *  Stat.  31  £lii.  ci3. 

«»  8m  atfnhook,  iHd.  '  Stal,  18Creo.lI.  e.ST«  (4) 

<  8  Int.  IS8.  «  1  Hal.  P.C.  615; 


(4)  8ee  ante  p.  ss.  n.  s. 
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t!ian  that  of  his  accomplices,  by  reason  of  the  difierence  of 
his  punishment  \  (5)  S.  Because  formerly  no  man  could 
be  tried  as  accessory  till  after  the  principal  was  convicted, 
or  at  least  he  must  have  been  tried  at  the  same  time  with 
him :  though  that  law  is  now  much  iEdtered,  as  wiU  be  shewn 
more  fully  in  it's  proper  place.  4.  Because,  though  a  man 
be  indicted  as  accessory  and  acquitted,  he  may  afterwards 
be  indicted  as  principal:  fer  an  acquittal  of  receiving  or 
counselling  a  felon,  is  no  acquittal  of  the  felony  itself:  but 
it  is  matter  of  some  doubt,  whether,  if  a  man  be  acquitted 
as  principal,  he  can  be  afterwards  indicted  as  accessory  be- 
fore the  fact;  since  those  ofiences  are  frequently  very  nearly 
allied,  and  therefore  an  acqtittal  of  the  guilt  of  one  may  be 
an  acquittal  of  the  other  also  K  (6)  But  it  is  clearly  held, 
that  one  acquitted  as  principal  may  be  indicted  as  an  acces- 
sory after  the  fact ;  since  that  is  always  an  ofience  of  a  dif> 
ferent  species  of  guilt,  principally  tending  to  evade  the  public 
justice,  and  is  subsequent  in  its  commencement  to  the  other. 
Upon  these  reasons  the  distinction  of  principal  and  accessory 
will  appear  to  be  highly  necessary ;  though  the  punishment  is 
still  much  the  same  with  regard  to  principals,  and  such  ac- 
cessories as  ofiend  before  the  fact  is  committed. 

*  Bmcbt.  c,  S7»  « I  Hal.  F,  C.  625.  152^.      2  MawL 

P.  C.  .c.  35.  §  1 1 .      I^oster.  361 . 

(5)  It  is  impossible,  however,  not  to  feel,  that  in  maiiy  ihstatites  the  con- 
duct of  the  accessory  before  the  fkct  is  much  more  criminal  and  laischieVous 
than  that  of  the  principal,  and  therefore  merits  a  severer  punishmenti.  The 
legislature  has  recently  acted  under  this  impression,  and  by  5G.4.  c»38. 
has  enacted  that  in  all  cases  in  which  accessories  before  the  fact  to  any 
grand  larceny,  are  by  the  law  within  benefit  of  clergy,  and  liable  only  to  a 
fine  and  one  year's  imprisonment,  the  cbiiH  may  at  its  discretion,  instead 
of  that  punishment,  sentence  then)  t6  transportation  for  seven  years,  or 
imprisonment  with  or  without  hard  labour  to  the  extent  of  three  years. 
And  for  the  more  speedy  conviction  of  such  offenders^  the  same  statute 
enacts  that  all  accessories  before  the  fact  to  burglary,  robbeiy,  or  grand 
larceny,  may  be  prosecuted  for  a  misdemesnor,  and  punished  with  two 
years^  imprisonAient  and  hard  labour,  though  their  principals  have  not 
been  iCiOnvicted)  and  whether  they  are  or  are  not  amenable  to  justicei 

(6)  'the  aiithoriHes  of  Hawkins  and  Foster  are  both  against  this  reason- 
ing, and  the  principle  of  the  law  is  certainly  with  them,  because  the  of- 
fences are  specifically  different,,  and  require  different  evidence  to  prove 
th«nu 
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CHAPTER    THE   FOURTH. 

OF  OFFENCES  against  GOD  and 

RELIGION. 

TN  tiie  present  chapter  we  are  to  enter  upon  the  detail  of 
the  several  species  of  crimes  and  misdemesnofs,  with  the 
punishments  annexed  to  each  by  the  laws  of  England.     It 
was  observed  in  the  beginning  of  this  book ',  that  crimes  and 
misdemesnors  are  a  breach  and  violation  of  the  public  rights 
and  duties  owing  to  the  whole  community,  considered  as  a 
conununity,  in  it^  social  aggregate  capacity.     And  in  the 
very  entrance  of  these  Commentaries  ^  it  was  shewn  that  hu- 
man laws  can  have  no  concern  with  any  but  social  and  rela^ 
tive  duties,  being  intended  only  to  regulate  the  conduct  of 
man,  considered  under  various  relations,  as  a  member  of  civil 
9ociety>.     All  crimes  ought  therefore  to  be  estimated  merely 
according  to  the  mischief  which  they  produce  in  civil  so« 
ciety  ^ :  and  of  consequence  private  vices  or  breach  of  mere 
absolute  duties,  which  man  is  bound  to  perform  considered 
only  as  an  individual,  are  not,  cannot  be,  the  object  of  any 
municipal  law,  any  farther  than  as  by  their  evil  example,  or 
other  pernicious  effects,  they  may  prejudice  the  community, 
and  thereby  become  a  species  of  public  crimes.     Thus  the 
vice  of  drunkenness,  if  committed  privately  and  alone,  is  be- 
ycHid  the  knowledge,  and  of  course  beyond  the  reach  of 
iiuman  tribunals :  but  if  committed  publicly,  in  the  face  of 
the  world,  it*s  evil  example  makes  it  liable  to  temporal  cen» 
sures.    The  vice  of  lying,  which  consists  (absti^actedly  taken) 
in  a  criminal  violation  of  truth,  and  therefore  in  any  shape    r  42  1 
is  derogatory  from  sound  morality,  is  not  however  taken  no- 
tice of  by  our  law,  unless  it  carries  with  it  some  public  incon- 
venience, as  spreading  false  news ;  or  some  social  injury,  as 

*  Sec  pag.5.  *  Beccar.  ch.  8. 

••SeeVol.  I.  pag.  1^,124. 
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slander  and  malicious  prosecution,  for  which  a  private  re- 
compence  is  given.  And  yet  drunkenness  and  malevolent 
lying  are  injbro  conscientiae  as  thoroughly  criminal  when 
they  are  not,  as  when  they  are,  attended  with  pubHc  incon- 
venience. Hie  only  difference  is,  that  both  public  and  pri- 
vate vices  are  subject  to  the  vengeance  of  eternal  justice ;  and 
public  vices  are  besides  liable  to  the  temporal  punishments  of 
human  tribunals. 

On  the  other  hand,  there  are  some  misdemesnors,  which 
are  punished  by  the  municipal  law,  that  have  in  themselves 
nothing  criminal,  but  are  made  unlawful  by  the  positive  con* 
stitutions  of  the  state  for  public  convenience ;  such  as  poach- 
ing, exportation  of  wool,  and  the  like.  These  are  naturally 
no  offences  at  all;  but  their  whole  criminality  consists  in 
their  disobedience  to  the  supreme  power,  which  has  an  un* 
doubted  right,  for  the  well-being  and  peace  of  the  commu- 
nity, to  make  some  things  unlawful,  which  were  in  themselves 
indifferent  Upon  the  whole,  therefore,  though  part  of  the 
ofiences  to  be  enumerated  in  the  following  sheets  are  offences 
against  the  revealed  law  of  God,  others  against  the  law  of 
nature,  and  some  are  ofiences  against  neither;  yet  in  a  trea- 
tise of  municipal  law  we  must  consider  them  all  as  deriving 
their  particular  guilt,  here  punishable,  from  the  law  of  man. 

Havinq  premised  this  caution,  I  shall  next  proceed  to 
distribute  the  several  offences,  which  are  either  directly  or  by 
consequence  injurious  to  civil  society,  and  therefore  punish* 
able  by  the  laws  of  England,  under  the  following  general 
heads :  first,  those  which  are  more  immediately  injurious  to 
Gk)d  and  his  holy  religion:  secondly,  such  as  violate  and 
transgress  the  law  of  nations ;  thirdly^  such  as  more  especially 
affect  the  sovereign  executive  power  of  the  state,  or  the  king 

r  48  1  ^^  ^  government ;  fourthly,  such  as  more  directly  infringe 
the  rights  of  the  public  or  commonwealth ;  and,  lastly,  such 

f  as  derogate  ftom  those  rights  and  duties^  which  are  owii^  to 

particular  individuals,  and  in  the  preservation  and  vindication 
of  which  the  communis  is  deeply  interested* 

First  then,  of  such  crimes  and  misdemesnors,  as  more  im- 
mediately offend  Almighty  God,  by  openly  transgressing  the 
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precepU  of  religi<»i  either  natural  or  revealed ;  and  mediately 
by  their  bad  escample  and  consequence,  the  law  of  society  also: 
which  constitutes  that  guilt  in  the  action,  which  human  tri* 
bunals  are  to  censure. 

L  Of  this  species  the  first  is  that  cfaposiasy,  or  a  total  re* 
nnndadon  of  Christianity,  by  embracing  either  a  fidse  religionf 
or  no  religion  at  all.  This  offsnce  can  only  take  place  in 
such  as  have  <mce  professed  the  true  religion.  The  perver- 
sion of  a  christian  to  judaism,  paganism,  or  other  &lse  reli- 
gion, was  punished  by  the  emperors  Constantius  and  Julian 
vrith  confiscation  of  goods  ^ ;  to  which  the  emperors  Theodo- 
sios  and  Valentinian  added  capital  punishment,  in  case  the 
apostate  endeavoured  to  pervert  others  to  the  same  iniquity  ^ : 
a  punishment  too  severe  for  any  temporal  laws  to  inflict  upon 
any  spiritual  oflfence ;  and  yet  the  zeal  of  our  ancestors  im- 
ported it  into  this  country ;  fi>r  we  find  by  Bracton  ',  that  in 
his  time  apostates  were  to  be  burnt  to  death.  Doubtless  the 
preservation  of  christiani^,  as  a  national  religion,  is,  abstracted 
fit>na  it's  own  instrinsic  truth,  of  the  utmost  consequence  to 
the  civil  state:  which  a  single  instance  will  sufficiently  de« 
monstrate.  The  belief  of  a  future  state  of  rewards  and  pu- 
nishments, the  entertaining  just  ideas  of  the  moral  attributes 
of  the  Supreme  Being,  and  a  firm  persuasion  that  he  superin- 
tends and  will  finally  compensate  every  action  in  human  life, 
(all  which  are  clearly  revved  in  the  doctrines,  and  forcibly 
inculcated  by  the  precepts,  of  our  Saviour  Christ,)  these  are 
the  grand  foundation  of  all  judicial  oaths ;  which  call  Grod  to 
witness  the  truth  of  those  (acts,  which  perhaps  may  be  only 
known  to  him  and  the  party  attesting :  all  moral  evidence, 
therefore,  all  ccmfidence  in  human  veracity,  must  be  weak-  [  44  ] 
ened  by  apostasy,  and  overthrown  by  total  infidelity'.  Where- 
fore all  aflronts  to  Christianity,  or  endeavours  to  depreciate 
it's  efficacy,  in  those  who  have  once  professed  it,  are  highly 
deserving  of  censure.     But  yet  the  loss  of  life  is  a  heavier 

^  Cod.  1 .  7.  i.  rum  reUgiona ;  guam  muliot  divini  sup- 

*  liuLB*  plicufneiiuatederemocarUi  quamque 

'/.  S.c.9k  mmeiatii  ioaeiaicwiuminieriptotflHu 

■  UiOet  eue  opmioneM  ha^  quU  neget,  immoriaUbut  inierpomtiM  turn  Judidkui, 

eum  inieUigKtf  quam  mtdta  Jirmtntur  iumtettihuar  CicdeLLAut* 

Jta^unauht  qnantae  taltUu  tirU/oede^ 


44.  PUBLIC  Book  IV. 

penalty  than  the  ofience,  taken  in  a  civil  lights  deserves :  and, 
taken  in  a  spiritual  light,  our  laws  have  no  jurisdiction  over 
it  This  punishment  therefore  has  long  ago  become  obso- 
lete; and  the  offence  of  apostasy  was  for  a  long  time  the 
object  only  of  the  ecclesiastical  courts,  which  corrected  the 
offender  pro  salute  animae.  But  about  the  close  of  the  last 
century,  the  civil  liberties  to  which  we  were  then  restored 
being  used  as  a  cloke  of  maliciousness,  and  the  most  horrid 
doctrines  subversive  of  all  religion  being  publicly  avowed 
both  in  discourse  and  writings,  it  was  thought  necessary  again 
for  the  civil  power  to  interpose,  by  not  admitting  those  mis* 
creants^  to  the  privileges  of  society,  who  maintained  such 
principles  as  destroyed  all  moral  obligation.  To  this  end 
it  was  enacted  by  statute  9  &  10  W.  III.  c.S2.  that  if  any 
person  educated  in,  or  having  made  profession  of,  the  chris- 
tian religion,  shall,  by  writing,  printing,  teaching,  or  advised 
speaking,  deny  tlie  christian  religion  to  be  true,  or  the  holy 
scriptures  to  be  of  divine  authority,  he  shall  upon  the  first 
offence  be  rendered  incapable  to  hold  any  office  or  place  of 
trust;  and,  for  the  second,  be  rendered  incapable  of  bringing 
any  action,  being  guardian,  executor,  legatee,  or  purchaser  of 
lands,  and  shall  suffer  three  years'  imprisonment  without  bail. 
To  give  room  however  for  repentance,  ii\  within  four  months 
after  the  first  conviction,  the  delinquent  will  in  open  court 
publicly  renounce  his  error,  he  is  discharged  for  that  once 
from  all  disabilities.  (1) 

IL  A  SECOND  offence  is  that  of  heresy^  which  consists  not 
in  a  total  denial  of  Christianity,  but  of  some  of  it's  essential 
[  45  ]    doctrines,  publicly  and  obstinately  avowed ;  being  defined  by 
\  ■  sir  Matthew  Hale,  ^^  sententta  rerum  divinamm  humano  sensu 

"  excogiiata^  palam  docta  et  pertinaciter  defensa  *."  And  here 
it  must  also  be  acknowledged  that  particular  modes  of  belief 
or  unbelief,  not  tending  to  overturn  Christianity  itself,  or  to 
sap  the  foundations  of  morality,  are  by  no  means  the  object  of 
coercion  by  the  civil  magistrate.  What  doctrine  shall  there- 
fore be  adjudged  heresy,  was  left  by  our  old  constitution  to 

hMetctwfantz   in  our   autient    law      M  Hal.  P. C.  384. 
uooks  is  the  name  of  unbelieven. 


(l)  See  post,  p. 50. 
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the  determination  of  the  ecclesiastical  judge ;  who  had  herein 
a  most  arbitrary  latitude  allowed  him.  For  the  general  defi- 
nition of  an  heretic  given  by  Lyndewode  \  extends  to  the 
smallest  deviation  fh)m  the  doctrines  of  holy  church :  ^^  /lae^ 
''  reticus  est  qui  dubiUU  dejide  catkoticoj  et  qui  negligit  servare 
*^  ea^  quae  JRamana  ecdesia  staiuit^  seu  seroare  decreoerat!* 
Or,  as  the  statute  2  Hen.  IV.  c.  15.  expresses  it  in  English, 
^^  teachers  of  erroneous  opinions,  contrary  to  the  faith  and 
**  blessed  determinations  of  the  holy  church.'*  Very  contrary 
this  to  the  usage  of  the  first  general  councils,  which  defined 
all  heretical  doctrines  with  the  utmost  precision  and  exactness. 
And  what  ought  to  have  alleviated  the  punishment,  the  un- 
certainty of  the  crime,  seems  to  have  enhanced  it  in  those 
days  of  bh'nd  zeal  and  pious  cruelty.  It  is  true  that  the  sanc- 
tknqnious  hjrpocrisy  of  the  canonists  went  at  first  no  farther 
than  enjoining  penance,  excommunication,  and  ecclesiastical 
deprivation,  for  heresy;  though  afterwards  they  proceeded 
boldly  to  imprisonment  by  the  ordinary,  and  confiscation  of 
goods  in  pios  usus.  But  in  the  mean  time  they  had  prevailed 
upon  the  weakness  of  bigotted  princes,  to  make  the  civil  power 
subservient  to  their  purposes,  by  making  heresy  not  only  a 
temporal,  but  even  a  capital  offence :  tiie  Romish  ecclesi- 
astics determining,  without  appeal,  whatever  they  pleased  to 
be  heresy,  and  shifting  off  to  the  secular  arm  the  odium  and 
drudgery  of  executions:  with  which  they  themselves  were  too 
tender  and  delicate  to  intermeddle.  Nay,  they  pretended  to 
intercede  and  pray,  on  behalf  of  the  convicted  heretic,  ui 
citra  mortis  peficulum  sententia  circa  eum  moderatur  * :  well 
knowing  at  the  same  time  that  they  were  delivering  the  un- 
happy victim  to  certain  death.  Hence  the  capital  punishments  [  46  ] 
infiicted  on  the  antient  Donatists  and  Manichaeans  by  the  em- 
perors Theodosius  and  Justinian  ™ :  hence  also  the  constitu- 
tion of  the  emperor  Frederic  mentioned  by  Lyndewode", 
adjudging  all  persons  without  distinction  to  be  burnt  with 
fire,  who  were  convicted  of  heresy  by  the  ecclesiastical  judge. 
The  same  emperor,  in  another  constitution  %  ordained  t&at  if 
any  temporal  lord,  when  admonished  by  the  church,  should 
n^lect  to  clear  his  territories  of  heretics  within  a  year,  it 

*  cap.  de  haereticu.  '^  c.  de  kaereticiu 

*  Decretai,  L  5.  tAO.  c.27.  »  Cb-/.  1.  5.  4. 
"»  Cod. /.l.<ft.5. 
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should  be  lawful  for  good  catholics  to  seise  and  occupy  the 
lends,  and  utterly  to  exterminate  the  heretical  possessors. 
And  upon  this  foundation  was  built  that  arbitrary  power,  so 
long  claimed  and  so  fatally  exerted  by  the  pope,  of  disposing 
even  of  the  kingdoms  of  refractory  princes  to  more  dudiiil 
sons  of  the  church.  The  immediate  event  of  this  constitution 
was  something  singular,  and  may  serve  to  illustrate  at  onoe 
.  the  gratitude  of  the  holy  see,  and  the  just  punishment  of  the 
royal  bigot :  for  upon  the  authority  of  this  very  constitution, 
the  pope  afterwards  expelled  this  very  emperor  Frederic  from 
his  kingdom  of  Sicily,  and  gave  it  to  Charles  of  Anjou  ^. 

Christiakitv  being  thus  deformed  by  the  daemon  of  per- 
secution upon  the  continent,  we  cannot  expect  that  our  own 
island  should  be  entirely  firee  from  the  same  scourge.  And 
therefore  we  find  among  our  ancient  precedents  ^  a  writ  de 
iaeretico  comburendOf  which  is  thought  by  some  to  be  as 
andadt  as  the  common  law  itself.  However  it  appears  from 
thence,  that  the  conviction  of  heresy  by  the  common  law  was 
not  in  any  petty  ecclesiastical  court,  but  before  the  arch- 
bbhop  himself  in  a  provincial  synod ;  and  that  the  delinquent 
was  delivered  over  to  the  king  to  do  as  he  shodd  please  with 
him:  so  that  the  crown  had  a  ccmtrol  over  the  spiritual 
power,*  and  might  pardon  the  convict  by  issuing  no  process 
against  him ;  the  writ  de  haerettco  oomburendo  being  not  a  writ 
of  course,  but  issuing  only  by  the  special  direction  of  the  king 
in  council  '•  (2) 

[  47  ]  But  in  the  reign  of  Henry  the  fourth,  when  the  eyes  of 
the  christian  world  began  to  open,  and  the  seeds  of  the  pro- 
testant  religion  (though  under  the  opprobrious  name  of  lol- 
lardy ')  took  root  in  this  kingdom ;  the  clergy  taking  advan- 
tage ftom  the  king's  dubious  tide  to  demand  an  increase  of 

P  Baldus  m  Cod.  1.  5.  4.  devised  in  order  to  justify  the  hwrnmg 

<)  F.  N.  B.  S69.  of  them,  Mattfa.  ziii.  SO.)  but  from  ooe 

M  Hal.  P.  C.  395.  Walter  Lolbard,  a  German   refonner, 

*  So  called  not  from  loUum,  or  tares,  A.  D.  1315.  .Hod.  Un.  Hist.  xxn.  13. 

(an  etymology,  which  was  aftemraxds  Spelm.  G/om.  371. 

(S)  Neither  could  the  writ  issue  for  the  first  ofieoce;  the  party  must 
once  have  abjured,  and  then  relapsed  into  the  same  or  some  other  heresy. 
5  Rep.  zxiii.  F.  N.  B.  S69. 
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their  own  power^  obtamod  an  act  of  parliament  ^  which 
sharpened  the  edge  of  persecution  to  if  8  utmoBt  keenness* 
For,  by  that  statute,  the  diocesan  alone,  without  the  inter- 
vention of  a  synod,  m^ht  convict  of  heretical  tenets ;  and 
unless  the  convict  abjured  his  opinions,  or  if  after  abjaratioti 
he  relapsed,  the  sheriff  was  bound  ex  cfficus  if  required  by 
the  bishop,  to  commit  the  unhappy  victim  to  the  flames,  with- 
out waiting  for  the  consent  of  the  crown«  By  the  statute 
3Hen.V.  c.  7»  tollardy  was  also  made  a  t«nporal  offence, 
and  indictable  in  the  king's  courts ;  which  did  not  therd)y 
gain  am  exclusive,  but  only  a  <H>ncurrent  jurisdiction  with  the 
btahop's  consistory. 

• 
Afterwards,  when  the  final  reformation  of  rel^ion  b^gan    ' 
to  advance,  the  power  of  the  ecclesiastics  was  somewhat  mode- 
rated :  for  though  what  heresy  is^  was  not  then  precisely  de- 
flned^  yet  we  were  uAd  in  some  points  what  it  is  fuM:  die 
sMate  25  Hen.  VIIL  cl^  declaring  that  offences  against  the 
see  of  Rome  are  not  heresy ;  and  die  ordinary  being  thereby 
lestrained  from  proceeding  in  any  case  upon  mere  suspicion ; 
that  is,  unless  the  party  be  accused  by  two  credible  witnesses, 
or  an  indictment  of  heresy  be  first  previously  found  in  die 
kingfa  ooaits  of  common  law.    And  yet  die  spirit  of  persecu- 
don  was  not  then  abated,  but  only  diverted  into  a  lay  channel. 
For  in  m  years  afterwards,  by  statute  SI  Hen.  VIIL  c.l4. 
the  bloody  law  of  the  six  ardclea  was  made^  which  estaUished 
the  mx,  most  contested  points  of  popery,  transubstantiation, 
communion  in  one  kind,  die  celibacy  of  the  clergy,  monastic 
vows,  the  sacrifice  of  the  mass,  and  auricular  confession; 
whkh  points  were  <^  determined  and  resolved  by  the  most 
^  godly  study,  pain,  and  travail  of  his  majesty :  for  which  his    [  ^8  1 
*<  most  humble  and  obedient  subjects,  the  lords  spiritual  and 
**  temporal,  and  the  commons,  in  parliament  assembled,  did 
^  not  only  render  and  ^ve  unto  his  highness  their  most  high 
^  and  hearty  thanks,*'  but  did  also  enact  and  declare  dl 
oppugners  of  the  first  to  be  heretics,  and  to  be  burnt  with 
fire ;  and  of  the  five  last  to  be  felons,  and  to  sufier  deadi. 
The  sanns  'statute  estid:>lished  a  new  and  mited  jurisdiction  of 
^Sstrgf  ahd  laity  for  die  trial  and  conviction  oT  heredcs;  the 
mgmng  prince  being  then  equally  intent  on  destroying  the 

*  8  Hen.  IV.  c.  15. 
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supremacy  of  the  bishops  of  Rome,  and  establishing  all  other 
their  corruptions  of  the  christian  religion. 

I  SHALL  not  perplex  this  detail  with  the  various  repeals  and 
revivals  of  these  sanguinary  laws  in  the  two  succeeding  reigns ; 
but  shall  proceed  directly  to  the  reign  of  queen  Elizabeth ; 
when  the  reformation  was  finally  established  with  temper  and 
decency,  unsullied  with  party  rancour,  or  personal  caprice 
and  resentment  By  statute  lEliz.  cl«  all  former  statutes 
relating  to  heresy  are  repealed,  which  leaves  the  jurisdiction 
of  heresy  as  it  stood  at  common  law ;  viz.  as  to  the  infliction 
of  common  censures,  in  the  ecclesiastical  courts ;  and  in  case 
of  burning  the  heretic,  in  the  provinci|d  synod  only  \  Sir 
Matthew  Hale  is  indeed  of  a  different  opinion,  and  holds  that 
.  such  power  resided  in  the  diocesan  also,  though  he  agrees, 
.  that  in  either  case  the  writ  de  haeretico  combwendo  was  not 
demttidable  of  common  right,  but  grantable  or  otherwise 
merely  at  the  king's  discretion ".  But  the  principal  point 
now  gained  was,  that  by  this  statute  a  boundary  is  for  the 
:  first  time  set  to  what  shall  be  accounted  heresy ;  nothing  for 
the  future  being  to  be  so  determined,  but  only  such  tenets, 
which  have  been  heretofore  so  declared,  1.  By  the  words  of 
the  canonical  scriptures :  2.  By  the  first  four  general  councils, 
or  such  others  as  have  only  used  the  words  of  the  holy  scrip- 
tures ;  or,  S.  Which  shall  hereafter  be  so  declared  by  the  par- 
liament, with  the  assent  of  the  clergy  in  convocation.  Thus 
was  heresy  reduced  to  a  greater  certain^  than  before ;  though 
it  might  not  have  been  the  worse  to  have  defined  it  in  terms 
still  more  precise  and  particular:  as  a  man  continued  still 
£  49  ]  liable  to  be  burnt,  for  what  perhaps  he  did  not  understand  to 
be  heresy  till  the  ecclesiastical  judge  so  interpreted  the  words 
of  the.  canonical  scriptures* 

For  the  writ  de  haeretico  comburendo  remained  still  in  force ; 
and  we  have  instances  of  it's  being  put  in  execution  upon  two 
Anabaptists  in  the  seventeenth  of  Elizabeth,  and  two  Arians 
in  the  ninth  of  James  the  first.  But  it  was  totally  abolished, 
and  heresy  again  subjected  only  to  ecclesiastical  correction 
^pro  salute  animaef  by  virtue  of  the  statute  29  Car.  IL  c  9.  For 
in  one  and  the  same  reign,  our  lands  were  delivered  firom  tlie 

*  S  Rep.  xziii.     1  a  R«p.  S6.  99,  "  1  Hal.  P.  C.  405. 
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slavery  of  military  tenures,  our  bodies  from  arbitrary  impri- 
sonment by  the  habeas  corpus  act ;  and  our  minds  from  the 
tyranny  of  superstitious  bigotry,  by  demgUshing  this  last 
badge  of  persecution  in  the  English  law^ 

In  what  I  have  now  said,  I  would  not  be  understood  to 
derogate  from  the  just  rights  of  the  national  church,  or  to 
&vour  a  loose  latitude  of  propagating  any  (srude  undigested 
sentiments,  in  religious  matters.  Of  propagating  I  say ;  for 
the  bare  entertaining  them,  without  an  endeavour  to  diffuse 
them,  seems  hardly  cognizable  by  any  human  authority.  I 
only  mean  to  illustrate  the  excellence  of  our  present  establish- 
ment, by  looking  back  to  former  times.  Every  thing  is  now 
as  it  should  be,  with  respect  to  the  spiritual  cognizance  and 
spiritual  punishment,  of  heresy:  unless  perhaps  that  the  crime 
ought  to  be  more  strictly  defined,  and  no  prosecution  per- 
mitted, even  in  the  ecclesiastical  courts,  till  the  tenets  in 
question  are  by  proper  authority  previously  declared  to  be 
heretical.  Under  these  restrictions  it  seems  necessary  for  the 
support  of  the  national  religion,  that  the  officers  of  the  church 
should  have  power  to  censure  heretics;  yet  not  to  harass 
them  with  temporal  penalties,  much  less  to  exterminate  or 
destroy  tliem.  The  legislature  hath  indeed  thought  it  proper, 
that  the  civil  magistrate  should  again  interpose,  with  regard 
to  one  species  of  heresy,  very  prevalent  in  modem  times ;  for 
by  statute  9&  10  W.III.  c.S2.  if  any  person  educated  in  the 
christian  religion,  or  professing  the  same,  shall  by  wriUng, 
printing,  teaching,  or  advised  speaking,  deny  any  one  of  the 
persons  in  the  Holy  Trinity  to  be  God,  or  maintain  that  there 
are  more  Gods  than  one,  he  shall  undergo  the  same  penalties  [  50  3 
and  incapacities,  which  were  just  now  mentioned  to  be  inflicted 
on  apostacy  by  the  same  statute.  (S)  And  thus  much  for  the 
crime  of  heresy. 


(3)  This  statute,  so  &r  as  regards  the  denying  any  one  of  the  persons  of 
the  Holy  Trinity  to  be  God,  is  repealed  by  the  55G.3.  c.60.  It  should 
seena  now,  therefore,  that  the  temporal  courts  have  no  jurisdiction  directly 
in  cases  of  heresy,  but  they  may  still  have  to  determine  collaterally  what 
falls  within  that  description ;  as  in  a  quare  impedit,  if  the  bishop  pleads  that 
he  refused  the  clerk  for  heresy,  it  is  said  that  he  must  set  forth  the  par- 
ticular point;  for  the  court  having  conusance  of  the  original  cause,  must, 
by  consequence,  have  a  power  as  to  all  collateral  and  incidental  matters 

VOL.  IV.         *  E  which 
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III.  Another  species  of  offences  against  religion  are  those 
which  afiect  the  established  church.  And  these  are  either 
positive  or  negative :  positive,  by  reviling  it's  ordinances ;  or 
negative,  by  non-conformity  to  it's  worship.  Of  both  of  these 
in  their  order. 

1.  And,  first,  of  the  offence  of  reviling  the  ordinances  of 
the  church.     This  is  a  crime  of  a  much  grosser  nature  than 
the  other  of  mere  non-conformity :  since  it  carries  with  it  the 
utmost  indecency,  arrogance,  and  ingratitude;  indecency,  by 
setting  up  private  judgment  in  virulent  and  &ctious  opposition 
to  public  authority:   arrogance,  by  treating  with  contempt 
and  rudeness  what  has  at  least  a  better  chance  to  be  right 
than  the  singular  notions  of  any  particular  man ;  and  ingra^ 
titude,  by  denying  that  indulgence  and  undisturbed  liberty  of 
conscience  to  the  members  of  the  national  church,  which  the 
retainers  to  every  petty  conventicle  enjoy.     However,  it  is 
provided  by  statutes    lEdw.VI.  cl.  and  lEIiz.  c.1.  that 
whoever  reviles  the  sacrament  of  the  Lord's  supper  shall  be 
punished  by  fine  and  imprisonment ;    and  by*  the  statute 
]  Eliz.  c.  2.  if  any  minister  shall  speak  any  thing  in  derogation 
of  the  book  of  common  prayer,  he  shall,  if  not  beneficed,  be 
imprisoned  one  year  for  the  first  offence,  and  for  life  for  the 
second :  and  if  he  be  beneficed,  he  shall  for  the  first  oflfence 
be  imprisoned  six  months,  and  forfeit  a  year's  value  of  his 
benefice:  for  the  second  oflfenoe  he  shall  be  deprived,  and 
suffer  one  year's  imprisonment :  and,  for  the  third,  shall  in 
like  manner  be  deprived,  and  suffer  imprisonment  for  life. 
And  if  aiy  person  whatsoever  shall,  in  plays,  songs,  or  other 
open  words,  speak  any  thing  in  derogation,  depraving,  or 
despising  of  the  said  book,  or  shall  forcibly  prevent  the  read- 
ing of  it,  or  cause  any  other  service  to  be  used  in  its  stead, 
he  shall  forfeit  for  the  first  o£fence  an  hundred  marks ;  for 
the  second,  four  hundred ;  and  for  the  third,  shall  forfeit  all 
his   goods   and  chattels,  and  suffer  imprisonment  for  life. 
[  51  3    These  penalties  were  firamed  in  the  infancy  of  our  present 
establishment,  when  the  disciples  of  Rome  and  of  Geneva  united 
in  inveighing  with  the  utmost  bitterness  against  the  En^h 
liturgy  and  the  terror  of  these  laws  (for  they  seldom,  if  ever, 

which  are  Decenary  for  iti  deterrainBtion,  though  in  themselves  they  bdong 
to  another  juriidiction.    See  Hawk.  PI.  C.  B.  1 .  c  S. 
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were  fully  executed),  proved  a  principal  means,  under  Pro- 
vidence, of  preserving  the  purity  as  well  as  decency  of  our 
national  worship.  Nor  can  their  continuance  to  this  time  (of 
the  milder  penalties  at  least)  be  thought  too  severe  and  into- 
lerant ;  so  far  as  they  are  levelled  at  the  offence,  not  of  think- 
ing differently  from  the  national  church,  but  of  railing  at  that 
church  and  obstructing  it's  ordinances,  for  not  submitting  it's 
public  judgment  to  the  private  opinion  of  others.  For, 
though  it  is  clear  that  no  restraint  should  be  laid  upon 
rational  and  dispassionate  discussions  of  the  rectitude  and 
propriety  of  the  established  mode  of  worship ;  yet  contumely 
and  contempt  are  what  no  establishment  can  tolerate^.  A 
rigid  attachment  to  trifles,  and  an  intemperate  zeal  for  reform- 
ing them,  are  equally  ridiculous  and  absurd ;  but  the  latter  is 
at  present  the  less  excusable,  because  from  poh'tical  reasons, 
sufficiently  hinted  at  in  a  former  volume^,  it  would  now  be 
extremely  unadvisable  to  make  any  alterations  in  the  service 
of  the  church ;  unless  by  it's  own  consent,  or  unless  it  can  be 
shewn  that  some  manifest  impiety  or  shocking  absurdity  will 
follow  from  continuing  the  present  forms. 

2.  Non-conformity  to  the  worship  of  the  church  is  the 
other,  or  negative  branch  of  this  offence.  And  for  this  there 
is  much  more  to  be  pleaded  than  for  the  former ;  being  a  mat- 
ter of  private  conscience,  to  the  scruples  of  which  our  present 
laws  have  shewn  a  very  just  and  christian  indulgence.  Fc^r 
undoubtedly  all  persecution  and  oppression  of  weak  con- 
sciences, on  the  score  of  religious  persuasions,  are  highly 
unjustifiable  upon  every  principle  of  natural  reason,  civil 
liberty,  or  sound  religion.  But  care  must  be  taken  not  to 
carry  this  indulgence  into  such  extremes,  as  may  endanger 
the  national  church :  there  is  always  a  difference  to  be  made  C  52  ] 
between  toleration  and  establishment. 

NoN-coNFORMiSTS  are  of  two  sorts :  first,  such  as  absent 
themselves  from  divine  worship  in  the  established  churchy 
through  total  irreligion,  and  attend  the  service  of  no  other . 

V  By  an  ordinance  23  Aug.  1645,  wonhxp,  subjected  Uie  ofibnder  upon 

wUch  coDtinued  dU  Uie  restoration,  to  indictment  to  a  discretionary  fine,  not 

preach,  write,  or  print  any  thing  in  exceeding  50  pounds.   (ScobeU.98.) 
derogation  or  depraring  of  the  dtrectory        ^  Vol.  I.  p.  98. 
§or  the  then  established    presbyterian 
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persuasion.  These  by  the  statutes  of  1  Eliz.  c.2.,  23  Eliz. 
cL,  and  3  Jacl.  c.4.  forfeit  one  shilling  to  the  poor  every 
Lord's  day  they  so  absent  themselves,  and  20/.  to  the  king  if 
they  continue  such  default  for  a  month  togethei*.  And  if  they 
keep  any  inmate,  thus  iiTeligiously  disposed,  in  their  houses, 
they  forfeit  10/.  per  month. 

The  second  species  of  non*conformists  are  those  who  offend 
through  a  mistaken  or  perverse  zeal.  Such  were  esteemed 
by  our  laws,  enacted  since  the  time  of  the  reformation,  to  be 
papists  and  protestant  dissenters :  both  of  whom  were  sup- 
posed to  be  equally  schbmatics  in  not  communicating  with 
the  national  church;  with  this  difference,  that  the  papists 
divided  from  it  upon  material,  though  erroneous,  reasons; 
but  many  of  the  dissenters  upon  matters  of  indifference,  or, 
in  other  words,  upon  no  reason  at  all.  Yet  certainly  our 
ancestors  were  mistaken  in  their  plans  of  compulsion  and  in- 
tolerance. The  sin  of  schism,  as  such,  is  by  no  means  the 
object  of  temporal  coercion  and  punishment  If  through 
weakness  of  intellect,  through  misdirected  piety,  through  per- 
verseness  and  acerbity  of  temper,  or  (which  is  often  the  case) 
through  a  prospect  of  secular  advantage  in  herding  with  a 
party,  men  quarrel  with  the  ecclesiastical  establishment,  the 
civil  magistrate  has  nothing  to  do  with  it ;  unless  their  tenets 
and  practice  are  such  as  threaten  ruin  or  disturbance  to  the 
state.  He  is  bound  indeed  to  protect  the  established  church : 
and,  if  this  can  be  better  effected,  by  admitting  none  but  it's 
genuine  members  to  offices  of  trust  and  emolument,  he  is 
certainly  at  liberty  so  to  do :  the  disposal  of  offices  being  mat- 
ter of  &vour  and  discretion.  But,  this  point  being  once 
secured,  all  persecution  for  diversity  of  opinions,  however  ridi- 
culous or  absurd  they  may  be,  is  contrary  to  every  principle  of 
sound  policy  and  civil  freedom.  The  names  and  subordination 
of  the  clergy,  the  posture  of  devotion,  the  materials  and 
[  58  ]  colour  of  the  minister's  garment,  the  joining  in  a  known  or  an 
unknown  form  of  prayer,  and  other  matters  of  the  same 
kind,  must  be  left  to  the  option  of  every  man's  private 
judgment. 

With  regard  therefore  to  protestant  dtssefitersj  although  the 
experience  of  their  turbulent  disposition  in  former  times  oc* 
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casioned  several  disabilities  and  restrictions  (which  I  shall  hot 
undertake  to  justify)  to  be  laid  upon  them  by  abundance  of 
statutes  %  yet  at  length  the  legislature,  with  a  spirit  of  true  ] 

magnanimity,  extended  that  indulgence  to  these  sectaries, 
which  they  themselves,  when  in  power,  had  held  to  be  coun- 
tenancing schism,  and  denied  to  the  church  of  England  ^ 
The  penalties  are  conditionally  suspended  by  the  statute  1  W. 
&  M.  St.  1.  c.  18.  **  for  exempting  their  majesties'  protestant 
subjects,  dissenting  from  the  church  of  England,  from  the 
penalties  of  certain  laws,"  commonly  called  the  toleration 
act ;  which  b  confirmed  by  statute  10  Ann,  c.2.,  and  declares 
that  neither  the  laws  above  mentioned,  nor  the  statutes  1  Eliz. 
c.  2.  §  14.,  3  Jacl.  C.4.  &5.,  nor  any  other  penal  laws  made 
against  popish  recusants  (except  the  test  acts),  shall  extend  to 
any  dissenters,  other  than  papists  and  such  as  deny  the  Tri- 
nity :  provided,  1 .  that  they  take  the  oaths  of  allegiance  and 
supremacy  (or  make  a  similar  affirmation,  being  quakers  *), 
and  subscribe  the  declaration  against  popery;  2.  that  they  , 

repair  to  some  congregation  certified  to  and  registered  in  the 
court  of  the  bishop  or  archdeacon,  or  at  the  county  sessions ; 
3.  that  the  doors  of  such  meeting-house  shall  be  unlocked, 
unbarred,  and  unbolted ;  in  default  of  which  the  persons 
meeting  there  are  still  liable  to  all  the  penalties  of  the  former 
acts.  Dissenting  teachers,  in  order  to  be  exempted  fi*om  the 
penalties  of  the  statutes  13  &  14  Car.  II.  c.4.,  15  Car.  II.  c.6., 
17  Car.  II.  c.  2.,  and  22  Car.  II.  c.l.  are  also  to  subscribe  the 
articles  of  religion  mentioned  in  the  statute  13Eliz.  c.I2. 
(which  only  concern  the  confession  of  the  true  christian  faith, 
and  the  doctrine  of  the  sacraments,)  with  an  express  exception 
oF  those  relating  to  the  government  and  powers  of  the  churchy  ,  >  < 
and  to  infant  baptism ;  or  if  they  scruple  subscribing  the  same, 
shall  make  and  subscribe  the  declaration  prescribed  by  statute 
19  Geo.  III.  c.  44.  professing  themselves  to  be  christians  and 
protestants,  and  that  they  believe  the  scriptures  to  contain  the 
revealed  will  of  God,  and  to  be  the  rule  of  doctrine  and 
practice.  Thus,  though  the  crime  of  non-conformity  is  by  no 
means  universally  abrogated,  it  is  suspended  and  ceases  to 

'  SSEIiz.  c.l.  29£lis.  c.6.  S5£lis.  penalties  on  the   former  two,  in  case 

c.l.  22  Car.  II.  c.  1.  of  using  the  book  of  common  prayer 

'  The   ordinance  of    1645    (before  not  only  in  a  place  of  public  worships 

cited)  inflicted  imprisonment  for  a  year  but  also  in  any  private  family, 
on  the  third    offence,   and  pecuniary  *  Se«  ttat.  8.  Gea  I.  c.  6. 
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exist  with  r^^ard  to  these  protestant  dissenters,  during  tlieir 
compliance  with  the  conditions  imposed  by  these  acts :  and, 
under  these  conditions,  all  persons,  who  will  approve  them- 
selves no  papists  or  oppugners  of  the  Trinity  (4),  are  left  at 
full  liberty  to  act  as  their  consciences  shall  direct  them,  in  the 
matter  of  religious  worship.  And  if  any  person  shall  wilfully, 
maliciously,  or  contemptuously  disturb  any  congregation, 
assembled  in  any  church  or  permitted  meeting-house,  or  shall 
misuse  any  preacher  or  teacher  there,  he  shall  (by  virtue  of 
the  same  statute,  I  W.  &  M.)  be  bound  over  to  the  sessions  of 
the  peace,  and  forfeit  tw^ity  pounds.  But  by  statute  5  Geo.  I. 
C.4.  no  mayor  or  principal  magistrate  must  appear  at  any  dis- 
senting meeting  with  the  ensigns  of  his  office  *,  on  pain  of 
disability  to  hold  that  or  any  other  office :  the  legislature 
judging  it  a  matter  of  propriety,  that  a  mode  of  worship,  set 
up  in  opposition  to  the  national,  when  allowed  to  be  exercised 
in  peace,  should  be  exercised  also  with  decency,  gratitude, 
and  humility.  Dissenters  also,  who  subscribe  the  declaration 
of  the  act  19  Geo.  III.  are  exempted  (unless  in  the  case  of 
endowed  schools,  and  colleges,)  from  the  penalties  of  the 
statutes  13  &  14  Car.  I L  c.4.  and  17  Car.  II.  c.2.  which  pro- 
hibit (upon  pain  of  fine  and  imprisonment)  all  persons  from 
teaching  school,  unless  they  be  licensed  by  the  ordinary,  and 
subscribe  a  declaration  of  conformity  to  the  liturgy  of  the 
church,  and  reverently  frequent  divine  service,  est^lisked  by 
the  laws  of  this  kingdom.  (5) 

*  Sir  Humphrj  Edwin,  a  lord  mayor  Uties  ;  which  is  alluded  to  by   Dean 

of  London,  had  Uie  imprudence  soon  Swift,  in  his  tale  of  a  tuh,  under  the 

after  the  toleration  a<!t  to  go  to  a  pres-  allegory  of  Jade  getting  on  a   great 

bytarjan  xneettng-houae  in  bis  forma-  horse,  and  eating  custard. 

(4)  As  to  these  last  see  ante,  p.  50.  n.  J. 

(5)  An  important  statute  upon  this  subject  was  passed  in  the  close  of  the 
last  re^  (the  52  G.3.  c.  1 55.)  by  which  the  13 &  14 C.  2.  c.  1 .  17  C. 2.  c. 2. 
and  22 C.2.  c*  1.  afe  repealed ;  and  it  is  enacted,  that  places  of  religious 
worship  for  protestants  shall  be  certified  to,  and  registered  in  the  bishop's 
or  archdeacon's  court,  and  at  the  general  or  quarter  sessions,  that  persons 
officiating  in,  or  resorting  to  places  of  worship  so  certified,  shall  be  exempt 
from  all  pains  or  penalties  relieved  against  by  the  toleration  act,  as  fully  as 
if  they  had  taken  the  oath,  and  made  the  declaration  mentioned  in  that 
act.  But  every  one  preaching  or  teaching  at  such  place,  shall,  when  re- 
quired by  a  magistrate,  take  and  subscribe  the  oath  and  declaration  speci- 
fied in  the  19G.3.  c.44.;  and  if  not  required  so  to  do,  he  may  call  upon 

any 
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As  to  papists^  what  has  been  sidd  of  the  protestant  dissenters 
would  hold  equally  strong  for  a  general  toleration  of  them  $ 
provided  their  separation  was  founded  only  upon  difference  of  [  55  ] 
opinion  in  religion,  and  their  principles  did  not  also  extend  to 
a  subversion  of  the  civil  government.  If  once  they  could  be 
brought  to  renounce  the  supremacy  of  the  pope,  they  might 
quietly  enjoy  their  seven  sacraments^  their  purgatory,  and  au- 
ricular confession ;  their  worship  of  reliques  and  images ;  nay, 
even  their  transubstantiation.  But  while  they  acknowledge  a 
foreign  power,  superior  to  the  sovereignty  of  the  kingdom, 
they  cannot  complain  if  the  laws  of  that  kingdom  will  not 
treat  them  upon  the  footing  of  good  subjects. 

Lbt  us  therefore  now  take  a  view  of  the  laws  in  force 
against  the  papists ;  who  may  be  divided  into  three  classes, 
persons  professing  popery,  popish  recusants  convict,  and  po- 
pish priests.  1 .  Persons  professing  the  popish  religion,  besides 
the  former  penalties  for  not  frequenting  their  parish  church, 
are  disabled  from  taking  their  lands  either  by  descent  or  pur- 
chase, after  eighteen  years  of  age,  until  they  renounce  their 
errors ;  they  must  at  the  age  of  twenty-one  register  their  es- 
tates before  acquired,  and  all  future  conveyances  and  wills 
relating  to  tbem ;  they  are  incapable  of  presenting  to  any  ad- 
vowson,  or  granting  to  any  other  person  any  avoidance  of  the 
same ;  they  may  not  keep  or  teach  any  school  under  pain  of 
perpetual  imprisonment;  and  if  they  willingly  say  or  hear 
mass,  they  forfeit  the  one  two  hundred,  the  other  one  hundred 
marks,  and  each  shall  suffer  a  year's  imprisonment.  Thus 
much  for  persons,  who,  from  the  misfortune  of  family  preju- 
dices or  otherwise,  have  conceived  an  unhi^py  attachment  to 
the  Romish  church  from  their  infancy,  and  publicly  profess 
it's  errors.  But  if  any  evil  industry  is  used  to  rivet  these 
errors  upon  them,  if  any  person  sends  another  abroad  to  be . 

any  magistrate  to  administer  such  oath  to  him,  and  to  attest  his  subscrip- 
tion to  such  declaration,  and  to  give  him  a  certificate  thereof^  which  cer- 
tificate win  exempt  him  from  certain  chrii  offices  and  burthens,  supposing 
he  employs  himself  solely  in  the  duties  of  a  teacher  or  preacher,  and  does 
not  follow  any  trade  or  other  occupation  but  that  o(^  a  schoolmaster. 
These  places  of  religious  assembly  must  not  be  locked,  bolted,  or  barred ; 
but  they  are  protected  by  penalties  from  disturbance.  The  act  does  not 
extend  to  places  in  which  the  service  is  performed  according  to  the  rites 
and  ceremonies  of  the  established  church,  nor  to  the  meetings  of  Quakers* 
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educated  in  the  popish  religion,  or  to  reside  in  any  religious 
house^  abroad  for  that  purpose,  or  contributes  to  their  main- 
tenance when  there ;  both  the  sender,  the  sent,  and  the  con- 
tributor, are  disabled  to  sue  in  law  or  equity,  to  be  executor 
or  administrator  to  any  person,  to  take  any  legacy  or  deed  of 
gift,  and  to  bear  any  office  in  the  realm,  and  shall  forfeit  all 
their  goods  and  chattels,  and  likewise  all  their  real  estate  for 
life.     And  where  these  errors  are  also  aggravated  by  apostacy, 
or  perversion,  where  a  person  is  reconciled  to  the  see  of 
C  ^6  ]     Rome,   or  procures  others   to  be   reconciled,    the  offence 
amounts  to  high  treason.     2.  Popish  recusants,  convicted  in 
a  court  of  law  of  not  attending  the  service  of  the  church  of 
England,  are  subject  to  the  following  disabilities,  penalties, 
and  forfeitures,  over  and  above  those  before  mentioned.     They 
are  considered  as  persons  excommunicated ;  they  can  hold  no 
office  or  employment ;  they  roust  not  keep  arms  in  their  houses, 
but  the  same  niay  be  seized  by  the  justices  of  the  peace ;  they 
may  not  come  within  ten  miles  of  London,  on  pain  of  100^ ; 
they  can  bring  no  action  at  law,  or  suit  in  equity ;  they  are 
not  permitted  to  travel  above  five  miles  from  home,  unless  by 
licence,  upon  pain  of  forfeiting  all  their  goods ;  and  they  may 
not  come  to  court  under  pain  of  1  OOl.     No  marriage  or  burial 
of  such  recusant,  or  baptism  of  his  child,  shall  be  had  other- 
wise than  by  the  ministers  of  the  church  of  England,  under 
other  severe  penalties.     A  married  woman,  when  recusant, 
shall  forfeit  two-thirds  of  her  dower  or  jointure,  may  not  be 
executrix  or  administratrix  to  her  husband,  nor  have  any  part 
of  his  goods;  and  during  the  coverture  may  be  kept  in  prison, 
unless  her  husband  redeems  her  at  the  rate  of  10/.  a  month, 
or  the  third  part  df  all  his  lands.     And,  lastly,  as  a  feme- 
covert  recusant  may  be  imprisoned,  so  all  others  must,  within 
three  months  after  conviction,  either  submit  and  renounce  their 
errors,  or,  if  required  so  to  do  by  four  justices,  must  abjure 
and  renounce  the  realm :  and  if  they  do  not  depart,  or  if  they 
return  without  the  king's  licence,  they  shall  be  guilty  of  felony, 
and  suffer  death  as  felons  without  benefit  of  clergy.     There  is 
also  an  inferiol*  species  of  recusancy,  (refiising  to  make  the 
declaration  agaikist  popery^   enjoined  by  statute  SO  Car.  11. 
St.  2.  when  tendeired  by  the  proper  magistrate,)  which,  if  the 
party  resides  within  ten  miles  of  London,  makes  him  an  ab- 
solute recusant  convict ;  or  if  at  a  greater  distance,  suspends 
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him  from  having  any  seat  in  parliament,  keeping  arms  in  his 
house,  or  any  horse  above  the  value  of  five  pounds.     This  is 
the  state,  by  the  Jaws  now  in  being  ^  of  a  lay  papist.     But,  8. 
The  remaining  species  or  degree,  viz.  popish  priests,  are  in  a     [  57  ] 
still  more  dangerous  condition.    For  by  statute  1 1  &  12  W.  III. 
C.4.  popish  priests  or  bishops,  celebrating  mass,  or  exercising 
any  part  of  their  functions  in  England,  except  in  the  houses 
of  ambassadors,  are  liable  to  perpetual  imprisonment     And 
by  the  statute  27  Eliz.  c.  2.  any  popish  priest,  born  in  the  do- 
minions of  the  crown  of  England,  who  shall  come  over  hither 
from  beyond  sea,  (unless  driven  by  stress  of  weather,  and  tar- 
rying only  a  reasonable  time%}  or  shall  be  in  England  three 
days  without  conforming  and  taking  the  oaths,  is  guilty  of 
high  treason :  and  all  persons  harbouring  him  are  guilty  of 
felony  without  the  benefit  of  clergy. 

This  is  a  short  summary  of  the  laws  against  the  papists, 
under  their  three  several  classes,  of  persons  professing  the 
popish  religion,  popish  recusants  convict,  and  popish  priests. 
Of  which  the  president  Montesquieu  observes  ^,  that  they  are 
so  rigorous,  though  not  professedly  of  the  sanguinary  kind, 
that  they  do  all  the  hurt  that  can  possibly  be  done  in  cold 
blood.  But  in  answer  to  this  it  may  be  observed,  (what  fo- 
reigners who  only  judge  from  our  statute-book  are  not  fully 
apprized  o^)  that  these  laws  are  seldom  exerted  to  their  ut- 
most rigour :  and,  indeed,  if  they  were,  it  would  be  very  dif- 
ficult to  excuse  them.  For  they  are  rather  to  be  accounted 
for  from  their  history,  and  the  urgency  of  the  times  which 
produced  them,  than  to  be  approved  (upon  a  cool  review)  as  a 
standing  system  of  law.  The  restless  machinations  of  the 
Jesuits  during  the  reign  of  Elizabeth,  the  turbulence  and  un- 
easiness of  the  papists  under  the  new  religious  establishment, 
and  the  boldness  of  their  hopes  and  wishes  for  the  succession 
of  the  queen  of  Scots,  obliged  the  parliament  to  counteract  so 
dangerous  a  spirit  by  laws  of  a  great,  and  then  perhaps  neces- 
sary, severity.     The  powder-treason,  in  the  succeeding  reign, 

^  Stat.  29  Elix.  c  1.    27  Etiz.  c.  2.  11  &  12  W.III.  c.  4.     12  Ann.  at.  2. 

29Elis.  C.6.     35  Eliz.  c.  2.     1  Jac.  I.  c.  14.     1  Geo. I.  st.2.  c.55.     S  Geo.  I. 

e.  4.    3  Jac.  I.  C.4.&  5.     7  Jac.  I.  c.6.  c.  16.     11  Geo.  II.  c.  17. 

SCar.  I.  C.2.  25  Car.  II.  c.2.  SOCar.  II.  ^  Raym.  377.     Latch.  1. 

ft.   2.     1  W.  &  M.   c.  9.    15.  &  26.  ^  Sp.L.  b.l9.  cS7. 
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struck  a  panic  into  James  I.  which  operated  in  difierent  ways : 
it  occasioned  the  enacting  of  new  laws  against  the  papists ; 
but  deterred  him  from  putting  them  in  execution.  The  in- 
trigues of  queen  Henrietta  in  the  reign  of  Charles  I.,  the 
prospect  of  a  popish  successor  in  that  of  Charles  II.,  the  as- 
sassination-plot in  the  reign  of  king  William,  and  the  avowed 
claim  of  a  popish  pretender  to  the  crown  in  that  and  subse- 
[  58  ]  quent  reigns,  will  account  for  the  extension  of  these  penalties 
at  those  several  periods  of  our  history.  But  if  a  time  should 
ever  arrive,  and  perhaps  it  is  not  very  distant,  when  all  fears 
of  a  pretender  shall  have  vanished,  and  the  power  and  influ- 
ence of  the  pope  shall  become  feeble,  ridiculous,  and  des- 
picable, not  only  in  England,  but  in  every  kingdom  of 
Europe ;  it  probably  would  not  then  be  amiss  to  review  and 
soften  these  rigorous  edicts ;  at  least  till  the  civil  principles  of 
the  Roman  catholics  called  again  upon  the  legislature  to  re- 
new them :  for  it  ought  not  to  be  left  in  the  breast  of  every 
merciless  bigot,  to  drag  down  the  vengeance  of  these  occasional 
laws  upon  inoffensive,  though  mistaken  subjects ;  in  opposition 
to  the  lenient  inclinations  of  the  civil  magistrate,  and  to  the 
destruction  of  every  principle  of  toleration  and  religious 
liberty. 

This  hath  partly  been  done  by  statute  18  Geo.  III.  c.  60. 
with  regard  to  such  papists  as  duly  take  the  oath  therein  pre- 
scribed, of  allegiance  to  his  majesty,  abjuration  of  the  pre- 
tender, renunciation  of  the  pope's  civil  power,  and  abhorrence 
of  the  doctrines  of  destroying  and  not  keeping  faith  with 
heretics,  and  deposing  or  murdering  princes  excommunicated 
by  authority  of  the  see  of  Rome :  in  respect  of  whom  only 
the  statute  of  1 1  &  12  W.  III.  is  repealed,  so  far  as  it  disables 
them  from  purchasing  or  inheriting,  or  authorises  the  appre- 
hending or  prosecuting  the  popish  clergy,  or  subjects  to  per- 
petual imprisonment  either  them  or  any  teachers  of  youth.  (6) 

(6)  The  benefits  of  the  18G.9.  c.60.  have  been  most  materially  enlai^ed 
by  the  3\  G.5.  c.  32.  explained  in  one  particular  by  the  43G.3.  c.30.  This 
statute  prescribes,  first,  a  declaration  and  oath,  by  which  in  substance,  the 
party  promises  allegiance,  and  to  support  the  protestant  succession,  abjur- 
ing allegiance  to  any  other  person ;  he  swears  that  he  rejects  the  danger* 
ous  doctrines  that  heretics  or  infidels  may  be  murdered,  or  that  faith  is  not 
to  be  kept  with  them,  or  that  princes  excommunicated  may  be  deposed  or 

murdered ; 
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In  order  the  better  to  secure  the  established  church  against 
perils  from  non-conformists  of  all  denominations,  infidels, 
turks,  jews,  heretics,  papists,  and  sectaries,  there  are  however 
two  bulwarks  erected;  called  the  corporation  and  test  acts :  by 
the  former  of  which  ^  no  person  can  be  legally  elected  to  any 

«  SUt.  13Car.II.  st.2.  c.  J. 

murdered ;  he  declares  that  he  does  not  believe  the  pope,  or  any  other 
foreign  prince  or  potentate  to  have,  or  be  entitled  to,  any  temporal  power 
in  this  realm ;  and,  finally,  that  he  swears  and  declares  all  this  simply  and 
literally  without  any  mental  reservation  whatsoever.  It  repeals,  secondly, 
in  favour  of  all  persons  taking  this  oath,  the  statutes  of  recusancy,  and  a» 
explmned  by  43  G. 3.  c.  50.  supersedes  the  necessity  of  taking  the  oath,  or 
making  the  declaration  in  18G.3.  c.  60.  It  next  permits  the  use  of  Roman 
catholic  places  oT  worship,  and  Roman  catholic  schools  under  certain  regn- 
lations  of  registering,  keeping  the  former  open,  &c.  It  enacts  also  that  no 
Roman  catholic  shall  be  summoned  to  take  the  oath  of  supremacy,  or  to 
make  the  declaration  against  transubstantiation ;  it  repeals  in  £iivour  of 
those  taking  the  prescribed  oath,  &c.,  the  1  W.&M.  st.l.  c.9.  for  remov- 
ing papists  fi'om  London  and  Westminster,  and  for  preventing  Roman 
catholic  peers  from  coming  into  the  presence  of  the  king ;  and  also  the  laws 
requiring  the  regbtry  and  enrollment  of  the  deeds  and  wills  of  Roman 
catholics;  and  substitutes  the.  oath  prescribed  for  the  oath  of  supremacy, 
and  declaration  agsdnst  transubstantiation  in  the  case  of  Roman  catholic 
barristers,  attorneys,  &c.  But  this  statute  does  not  enable  a  Roman  catho* 
lie  to  hold  the  mastership  of  any  royal  college  or  school,  or  any  endowed 
college  or  school ;  nor  can  such  person  keep  any  school  in  Oxford  or  Cam- 
bridge, nor  in  any  place  receive  into  his  school  the  child  o£  a  protestant 
father.  Nor  does  the  act  allow  any  Roman  catholic  to  found,  endow,  or 
establish  any  religious  order,  or  society  bound  by  monastic  vows,  or  any 
school,  academy  or  college ;  and  all  uses,  trusts,  and  dispositions  of  property 
which  were  before  deemed  superstitious  or  unlawful,  remain  so  still. 

By  an  act  of  the  Irish  parliament  (33 G.  5.),  Roman  catholics  were  ena- 
bled to  hold  certain  offices  in  Ireland,  upon  taking  an  oath  prescribed  in 
the  13&14G.3.  [Irish  Act,]  and  an  oath  and  declaration  specified  in  that 
act ;  it  was  therefore  declared  and  enacted  by  the  55  G.  5.  c.  128.  that  per- 
sons who  having  so  qualified  themselves,  held  offices  in  Ireland,  should  not 
be  liable  to  any  penalties  in  England  or  elsewhere ;  and  also  that  persons 
so  qualified,  and  having  taken  commissions  in  Ireland  in  the  king's  army, 
mi^t  take  higher  commissions  in  England  without  exposing  themselves  to 
any  puns  or  penalties.  The  57  G.3*  c.92.  also  enables  the  king  to  grant 
any  commissions  in  the  army,  navy,  or  marines,  without  previously  requir- 
ing the  persons  to  take  any  oaths,  or  make  any  declaration,  leaving  the 
law  however  untouched  as  to  oaths,  or  declarations  required  to  be  taken 
or  made  within  a  given  time  after  acceptance. 

Roman  catholics  are  still  unable  to  vote  at  elections ;  at  least  the  oath 
of  supremacy  may  be  tendered  to  any  one  coming  to  vote:  nor  can  they 
sit  in  either  house  of  parliament,  because  the  oath  of  supremacy,  and  the 
declaration  against  popery  must  still  be  made  by  evety  member. 
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office  relating  to  tlie  government  of  any  city  or  corporation, 
unless,  within  a  twelvemonth  before  he  has  received  the 
sacrament  of  the  Lord's  supper  according  to  the  rites  of  the 
church  of  England ;  and  he  is  also  enjoined  to  take  the  oaths 
of  allegiance  and  supremacy  at  the  same  time  that  he  takes 
the  oath  of  office  :  or,  in  default  of  either  of  these  requisites, 
.  such  election  shall  be  void,  llie  other,  called  the  test  act ', 
directs  all  officers,  civil  and  military,  to  take  the  oaths  and 
make  the  declaration  against  transubstantiation,  in  any  of  the 
C  59  ]  king's  courts  at  Westminster,  or  at  the  quarter  sessions, 
within  six  calendar  months  after  their  admission :  and  also 
within  the  same  time  to  receive  the  sacrament  of  the  Lord's 
supper,  according  to  the  usage  of  the  church  of  England,  in 
some  public  church  immediately  after  divine  service  and  ser- 
mon, and  to  deliver  into  court  a  certificate  thereof  signed  by 
the  minister  and  churchwarden,  and  also  to  prove  the  same 
by  two  credible  witnesses ;  upon  forfeiture  of  500/.  and  disa- 
bility to  hold  the  said  office.  (7)  And  of  much  the  same 
nature  with  these  is  the  statute  7  Jac.I.  c.2.  which  permits  no 
persons  to  be  naturalized  or  restored  in  blood,  but  such  as 
undergo  a  like  test:  which  test  having  been  removed  in  1753, 
in  favour  of  the  Jews,  was  the  next  session  of  parliament 
restored  again  with  some  precipitation. 

Thus  much  for  offences,  which  strike  at  our  national 
religion,  or  the  doctrine  and  discipline  of  the  church  of 
England  in  particular.  I  proceed  now  to  consider  some  gross 
impieties  and  general  immoralities,  which  are  taken  notice  of 
and  punished  by  our  municipal  law;  frequently  in  concur- 
rence with  the  ecclesiastical,  to  which  the  censure  of  many 
of  them  does  also  of  right  appertain ;  though  with  a  view 
somewhat  different:  the  spiritual  court  punishing  all  sinftil 
enormities  for  the  «ake  of  reforming  the  private  sinner,  pro 
sahde  univ/iae ;  while  the  temporal  courts  resent  the  public 

''  Stat.  25  Car.  II.  c.2.  explainsd  by  9  Geo.  II,  c.S6. 

(7)  The  5G.  1.  C.6.  so  far  repeals  the  corporation  act,  as  to  make  the 
election  not  ipso  facto  void,  because  the  party  has  not  taken  the  sacrament 
within  the  period  prescribed ;  and  to  limit  the  time  for  removal,  or  prose- 
cution, to  six  months  after  the  election  and  actual  possession  of  the  office : 
but  it  is  usual  in  every  session  of  parliament  to  pass  an  act,  whichj  under 
certain  regulations  and  conditions,  indemnifies  those  who  may  have  ne^ 
glected  to  comply  v^ith  thesis  acts. 
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afiront  to  religion  and  morality  on  which  all  government 
must  depend  for  support,  and  correct  more  for  the  sake  of 
example  than  private  amendment. 

IV.  The  fourth  species  of  offences  therefore,  more  imme- 
diately against  Crod  and  religion,  is  that  of  blasphemy  against 
the  Almighty,  by  denying  his  being  or  providence ;  or  by 
contumelious  reproaches  of  our  Saviour  Christ.  Whither 
also  may  be  referred  all  profane  scoffing  at  the  holy  scripture, 
or  exposing  it  to  contempt  and  ridicule.  These  are  offences 
punishable  at  common  law  by  fine  and  imprisonment,  or 
other  infamous  corporal  punishment  > ;  for  Christianity  is  part 
of  the  laws  of  England  ^  (8) 

V^.  SoAfEWHAT  allied  to  this,  though  in  an  inferior  degree, 
is  the  offence  of  profane  and  common  swearing  and  cursing. 
By  the  last  statute  against  which,  19  Geo.  2.  c.21.  which  re-  [,  60  1 

«  1  Hawk.  P.C.  c.  5.  **  1  Ventr.  293.     2  Strange,  8S4. 


(S)  See  ante,  pp.  44  &  50.  The  title  of  the  statute  of  W.5.  there  men- 
tioned, is, "  An  act  for  the  more  efiectual  suppression  of  blasphemy  and  pro- 
faneness :"  but  these  were,  and  still  are,  offences  at  common  law,  and  may 
be  proceeded  against  as  such  at  the  option  of  the  prosecutor;  the  principle 
being,  that  where  a  statute  without  negative  words  merely  imposes  a  new 
punishment,  or  directs  a  new  mode  of  prosecution  for  that  which  was  pre- 
vioxnly  an  oflence  at  common  law,  and  does  not  change  the  nature  of  the 
ofience  from  a  felony  to  a  mbdemeanour,  or  vice  versd,  the  statute  is 
merely  cumulative,  and  the  common  law  offence,  prosecution  and  punish- 
ment remain  as  before.     R,  v.  Carlile,  3  B.  &  A.  161. 

Where  the  blasphemy  is  contained  in  any  libel,  and  the  offender  has  been 
once  convicted  of  the  offence,  he  may,  by  the  60 G.  5.  and  l  G.4.  c.8.,  on 
a  second  conviction  before  any  commission  of  oyer  and  terminer,  or  gaol 
delivery,  or  in  K.  B.,  be  banished  from  all  parts  of  his  majesty's  dominions, 
for  such  term  of  years  as  to  the  court  shall  seem  proper.  If  he  shall  not 
depart  from  the  United  Kingdom  within  thirty  days  after  sentence  pro- 
nounced, for  the  purpose  of  going  into  banishment,  he  may  be  conveyed  to 
such  parts  out  of  his  majesty's  dominions,  as  his  majesty  by  the  advice  of  his 
privy  council  may  direct.  And  if  at  any  time  after  forty  days  from  sentence 
pronounced,  and  before  the  expiration  of  the  term  of  banishment,  he  be  found 
at  large  without  lawful  cause  in  any  part  of  his  majesty's  dominions,  he 
may  be  sentenced  to  transportation  for  fourteen  years.  By  the  same  sta- 
tute a  power  is  given  to  the  court  in  case  of  conviction*  for  a  blasphemous 
libel,  to  direct  the  seizure  of  all  copies  of  the  work  in  the  possession  of  the 
defendant,  or  of  any  one  as  his  trustee ;  if  the  judgment  be  arrested  or 
reversed,  the  copies  arf  to  be  restored  free  of  expence  ;  if  not,  they  ore  to 
b^  di^s^d  of  as  the  court  shall  order. 
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peals  all  former  ones,  every  labourer,  sailor,  or  soldier  pro- 
fanely cursing  or  swearing  shall  forfeit  U. ;  every  other  person 
under  the  degree  of  a  gentleman  25. ;  and  every  gentleman 
or  person  of  superior  rank  5s.  to  the  poor  of  the  parish ;  and, 
on  the  second  conviction,  double ;  and,  for  every  subsequent 
offence,  treble  the  sum  first  forfeited ;  with  all  charges  of  con- 
viction :  and  in  default  of  payment  shall  be  sent  to  the  house 
of  correction  for  ten  days.  (9)  Any  justice  of  the  peace  may 
convict  upon  his  own  hearing,  or  the  testimony  of  one  witness ; 
and  any  constable  or  peace  officer,  upon  his  own  hearing, 
may  secure  any  offender  and  carry  him  before  a  justice,  and 
there  convict  him.  If  the  justice  omits  his  duty,  he  forfeits  5L 
and  the  constable  405.  And  the  act  Ls  to  be  read  in  all  parish 
churches,  and  public  chapels,  the  Sunday  after  every  quarter- 
day,  on  pain  of  5L  to  be  levied  by  warrant  from  any  justice. 
Besides  this  punishment  for  taking  God's  name  in  vain  in 
common  discourse,  it  is  enacted  by  statute  S  Jac.L  c.21.  that 
if  in  any  stage-play,  interlude,  or  shew,  the  name  of  the  Holy 
Trinity,  or  any  of  the  persons  therein,  be  jestingly  or  pro- 
fanely used,  the  offender  shall  forfeit  10/.,  one  moiety  to  the 
king,  and  the  other  to  the  informer. 

VI.  A  SIXTH  species  of  offence  against  God  and  religion, 
of  which  our  antient  books  are  full,  is  a  crime  of  which  one 
knows  not  well  what  account  to  give.  I  mean  the  ofience  of 
witchcraft^  conjuration^  inckantment^  or  sorcery.  To  deny  the 
possibility,  nay,  actual  existence  of  witchcraft  and  sorcery,  is 
at  once  flatly  to  contradict  the  revealed  word  of  God,  in  va- 
rious passages  both  of  the  Old  and  New  Testament :  and  the 
thing  itself  is  a  truth  to  which  every  nation  in  the  world  hath 
in  it's  turn  borne  testimony,  either  by  examples  seemingly 
well  attested,  or  by  prohibitory  laws ;  which  at  least  suppose 
the  possibility  of  commerce  with  evil  spirits.  The- civil  law 
punishes  with  death  not  only  the  sorcerers  themselves,  but 

(9)  Where  a  common  soldier  or  8«lor  upon  conviction  is  unable  to  pay 
or  find  security  for  the  penalty,  instead  of  being  committed  to  the  house 
of  correction,  he  is  to  be  set  in  the  stocks  for  one  hour  for  every  single 
offence,  and  for  any  number  of  offences  whereof  he  may  be  convicted  at 
the  same  time,  two  hours.  All  proceedings  under  the  act  must  be  com- 
menced within  eight  days  after  the  offence  committed.  By  the  4  G.  4. 
C.31,  the  section  of  the  statute  which  enjoins  it's  lieing  read  in  all  parish 
churches  four  Sundays  in  the  year,  U  repealed. 
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also  those  who  consult  them^,  imitating  in  the  former  the 
express  law  of  God  S  "  thou  shalt  not  suffer  a  witch  to  live." 
And  our  own  laws,  both  before  and  since  the  conquest,  have 
been  equally  penal ;  ranking  this  crime  in  the  same  class  with 
heresy,  and  condemning  both  to  the  flames  ^  The  president  [  61  ] 
Montesquieu  ^  ranks  them  also  both  together,  but  with  a  very 
difierent  view :  laying  it  down  as  an  important  maxim,  that 
we  ought  to  be  very  circumspect  in  the  prosecution  of  magic 
and  heresy ;  because  the  most  unexceptionable  conduct,  the 
purest  morals,  and  the  constant  practice  of  every  duty  in  life, 
are  not  a  sufficient  security  against  the  suspicion  of  crimes 
like  these.  (10)  And  indeed  the  ridiculous  stories'^that  are  gene- 
rally told,  and  the  many  impostures  and  delusions  that  have 
been  discovered  in  all  ages,  are  enough  to  demolish  all  faith 
in  such  a  dubious  crime ;  if  the  contraiy  evidence  were  not 
also  extremely  strong.  Wherefore  it  seems  to  be  the  most 
eligible  way  to  conclude,  with  an  ingenious  writer  of  our 
own  '',  that  in  general  there  has  been  such  a  thing  as  witch- 
craft ;  though  one  cannot  give  credit  to  any  particular  modem 
instance  of  it. 


OtTR  forefathers  were  stronger  believers,  when  they  enacted 
by  statute  3S  Hen. VIII.  c.8.  all  witchcraft  and  sorcery  to  be 
felony  without  benefit  of  clergy;  and  again  by  statute  1  Jac.I. 
C.12,  that  all  persons  invoking  any  evil  spirit,  or  consulting, 
covenanting  with,  entertaining,  employing,  feeding,  or  re- 
warding any  evil  spirit;  or  taking  up  dead  bodies  from  their 
graves  to  be  used  in  any  witchcrafl,  sorcery,  charm,  or  in- 
chantment;  or  killing  or  otherwise  hurting  any  person  by 
such  infernal  arts,  should  be  guilty  of  felony  without  benefit 
of  clergy,  and  suffer  death.  And,  if  any  person  should  at- 
tempt by  sorcery  to  discover  hidden  treasure,  or  to  restore 
stolen  goods,  or  to  provoke  unlawful  love,  or  to  hurt  any  man 


^  Cbd.Z.  9.  C.18. 
^  Etod.  ixii.  18. 
'  3liist.44. 


"»  Sp.Ii.  b.l2.  C.5. 

■  Mr.  Addison,  Spect.  No.  117. 


(10)  There  is  nothing  more  common  in  the  earlier  periods  of  our  his- 
tory, than  charges  or  imputations  of  this  nature,  against  persons  of  the 
liighest  rank;  and  the  anxiety  manifested  by  the  individuals  to  clear 
themselves^  shows  both  the  credit  and  importance  attached  to  the  stories. 
Every  one  is  familiar  with  the  cases  of  the  duchess  of  Gloucester,  in  the 
rejgn  of  H.  6.  Jane  shore  in  that  of  B.  5.  and  many  others  about  the 
«tune  time. 


61  PUBLIC  Book  IV. 

or  beast,  though  the  same  were  not  effected,  he  or  she  should 
suffer  imprisonment  and  pillory  for  the  first  offence,  and 
death  for  the  second.  These  acts  continued  in  force  till  lately, 
to  the  terror  of  all  antient  females  in  the  kingdom ;  and  many 
poor  wretches  were  sacrificed  thereby  to  the  prejudice  of 
their  neighbours,  and  their  own  illusions ;  not  a  few  having, 
by  some  means  or  other,  confessed  the  fact  at  the  gallows. 
But  all  executions  for  this  dubious  crime  are  now  at  an  end ; 
our  legislature  having  at  length  followed  the  wise  example  of 
Lewis  XIV.  in  France,  who  thought  proper  by  an  edict  to 
[  62  ]  restrain  the  tribunals  of  justice  from  receiving  informations  of 
witchcraft  °.  And  accordingly  it  is  with  us  enacted  by  statute 
9  Geo.  II.  c.  5.  that  no  prosecution  shall  for  the  future  be 
carried  on  against  any  persons  for  conjuration,  witchcraft, 
sorcery,  or  enchantment.  But  the  misdemesnor  of  persons 
pretending  to  use  witchcraft,  tell  fortunes,  or  discover  stolen 
goods  by  skill  in  the  occult  sciences,  is  still  deservedly  pu- 
nished with  a  year's  imprisonment,  and  standing  four  times  in 
the  pillory.  (11) 

VII.  A  SEVENTH  species  of  offenders  in  this  class  are  all 
religious  impostors:  such  as  falsely  pretend  an  extraordinary 
commission  from  heaven;  or  terrify  and  abuse  the  people 
with  false  denunciations  of  judgments.  These,  as  tending  to 
subvert  all  religion,  by  bringing  it  into  ridicule  and  contempt, 
are  punishable  by  the  temporal  courts  with  fine,  imprison- 
ment, and  infamous  corporal  punishment  p. 

VIII.  Simony,  or  tlie  corrupt  presentation  of  any  one  to 
an  ecclesiastical  benefice  for  gift  or  reward,  is  also  to  be  con- 
sidered as  an  offence  against  religion ;  as  well  by  reason  of  the 
sacredness  of  the  charge  which  is  thus  profanely  bought  and 
sold,  as  because  it  is  always  attended  with  perjury  in  the  per- 

^  Voltaire,  Sied.  Louit  XIV,  ch.  29.  reckons  up  sorcery  and  witchcraft 
Mod.  Un.  Hist.  xxv.  21 5.  Yet  Vough-  among  the  crimes  punishable  in  France. 
lans  {de  draii  crimind,  353.  459.)  still         p  1  Hawk.  P.C.  c.5.  b.S. 

(11)  Mr.  Christian  observes,  in  a  note  on  this  passage,  that  a  similar  sta^ 
ttite  to  that  of  James  I.  passed  in  Ireland  in  the  reign  of  Elizabeth  remains 
unrepealed;  it  has  since  been  repealed  by  the  1&2G.4.  c  IS.  In  the 
general  pardon  and  amnesty  which  was  passed  by  the  parliament  in  1651, 
all  offences  of  invocations,  conjurations,  witchcrafb,  sorceries,  incbant- 
ments,  and  charms,  were  specially  excepted.  See  Scobell,  181.  See  post, 
p.  1^9.,  the  prbviiioQB  of  the  Viqgraat  Act  on  this  ^tgect. 
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son  presented*'.  The  statute  31  Eliz.  c.  6.  (which,  so  far  as 
it  relates  to  the  forfeiture  of  the  right  of  presentation,  was 
considered  in  a  former  book  *)  enacts,  that  if  any  patron,  for 
money  or  any  other  corrupt  consideration  or  promise,  directly 
or  indirectly  given,  shall  present,  admit,  institute,  induct, 
install,  or  collate  any  person  to  an  ecclesiastical  benefice  or 
dignity,  both  the  giver  and  taker  shall  forfeit  two  years'  value 
of  the  benefice  or  dignity ;  one  moiety  to  the  king,  and  the 
other  to  any  one  who  will  sue  for  the  same.  (12)  If  persons 
also  corruptly  resign  or  exchange  their  benefices,  both  the 
giver  and  taker  shall  in  like  manner  forfeit  double  the  value  of 
the  money  or  other  corrupt  consideration.  And  persons  who 
shall  corruptly  ordain  or  license  any  minister,  or  procure  him 
to  be  ordained  or  licensed,  (which  is  the  true  idea  of  simony,) 
shall  incur  alike  forfeiture  of  forty  pounds;  and  the  minister 
himself  of  ten  pounds,  besides  an  incapacity  to  hold  any  ec-  [  63  ] 
clesiastical  preferment  for  seven  years  aflerwards.  Corrupt 
elections  and  resignations  in  colleges,  hospitals,  and  other 
eleemosynary  corporations,  are  also  punished  by  the  same 
statute  with  forfeiture  of  the  double  value,  vacating  the  place 
or  office^  and  a  devolution  of  the  right  of  election  for  that 
turn  to  the  crown.  (13) 

"*  3  Inst.  156.  '  See  Vol  II,  p.  279. 


{12)  The  giver  shall  be  incapable  orenjo3'ing  the  benefice ;  and  the  two 
yean*  value  shall  be  accounted  according  to  the  rent  at  which  it  would 
let  in  the  opinion  of  a  jury,  and  not  according  to  the  taxation  in  the  King's 
Books,  or  Parliamentary  Survey,  3  Inst.  1 54. 

(13)  This  seems  not  to  be  correctly  stated;  the  statute  (s.  2.)  enacts^ 
that  if  any  person  or  persons,  bodies  politic  or  corporate,  which  have 
election  or  voice  in  the  election  of  any  fellow,  &c.  to  have  room  or  place 
in  any  church,  college,  &c.  shall  take  money,  fee,  or  reward  for  his  or 
their  voice  or  voices,  assent  or  consent,  then  the  place  which  such  perton 
so  cffenSng  shall  then  have  in  any  of  the  said  churches,  colleges,  &c.  shall 
be  void ;  and  that  then,  as  well  the  queen  as  every  other  person  and 
persons  to  whom  the  presentation,  gifl,  &c.  shall  of  right  belong,  of  the 
room  or  place  of  the  stnd  offender^  shall  at  their  pleasure  nominate  to  it, 
as  if  the  offender  were  naturally  dead.  Under  this  section,  the  offender 
seems  to  be  the  person  or  corporation  taking  money,  &c.,  though  it  is  not 
easy  to  see  how  the  penalty  would  apply  to  a  corporation,  or  to  an  indivi- 
dual not  having  room  or  place  in  any  of  the  churches,  &c. ;  and  the  section, 
in  thb  view  of  it,  does  not  seem  to  vacate  the  election  which  may  have 
been  so  eomiptly  made.  Nor  does  the  section  devolve  any  turn  to  the 
cr(>wn,  mel«ly  as  such,  but  apparently  either  to  the  ordinary  electors,  or 

VOL,  IV.  F  •* 
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IX.  Profanation  of  the  Lord's  day,  vulgarly  (but  impro- 
perly) called  sabbath'breakingf  is  a  ninth  offence  against  God 
and  religion,  punished  by  the  municipal  law  of  England.  For, 
besides  the  notorious  indecency  and  scandal  of  permitting  any 
secular  business  to  be  publicly  transacted  on  that  day,  in  a 
country  professing  Christianity,  and  the  corruption  of  morals 
which  usually  follows  it's  profanation,  the  keeping  one  day  in 
seven  holy,  as  a  time  of  relaxation  and  refreshment,  as  well  as 
for  public  worship,  is  of  admirable  service  to  a  state,  considered 
merely  as  a  civil  institution.  It  humanizes  by  the  help  of  con- 
versation and  society  the  manners  of  the  lower  classes ;  which 
would  otherwise  degenerate  into  a  sordid  ferocity  and  savage 
selfishness  of  spirit :  it  enables  the  industrious  workman  to 
pursue  his  occupation  in  the  ensuing  week  with  health  and 
chearfulness :  it  imprints  on  the  minds  of  the  people  that 
sense  of  their  duty  to  (jod,  so  necessary  to  make  them  good 
citizens ;  but  which  yet  would  be  worn  out  and  defaced  by  an 
unremitted  continuance  of  labour,  without  any  stated  times  of 
recalling  them  to  the  worship  of  their  Maker.  And  therefore 
the  laws  of  king  Athelstan*  forbad  all  merchandizing  on  the 
Lord's  day,  under  very  severe  penalties.  (14?)  And  by  the 
statute  27  Hen.  VI.  c.5.  no  fair  or  market  shall  be  held  on  the 
principal  festivals,  Good  Friday,  or  any  Sunday,)  except  the  four 
Sundays  in  harvest,)  on  pain  of  forfeiting  the  goods  exposed 
to  sale.  And  since,  by  the  statute  1  Car.  I.  c.  1 .,  no  persons  shall 
assemble  out  of  their  own  parishes,  for  any  sport  whatsoever 
upon  this  day ;  nor,  in  their  parishes,  shall  use  any  bull  or 
bear-baiting,  interludes,  plays,- or  other  unlawftd  exercises,  or 

■  C.24. 

«  ■ '      ■ 

at  all  events  to  those  in  whom  the  statutes  of  the  foundation  have  placed 
it  under  such  circumstances. 

The  third  section  provides  for  the  case  of  a  corrupt  resignation,  and  elec- 
tion in  consequence :  it  punishes  the  restgner  by  a  forfeiture  of  the  double 
value^  not  of  the  thing  resigned,  but  of  the  corrupt  consideration  agreed 
to  be  receiTed :  it  punishes  the  person  elected  by  making  him  incapable  of 
the  place  for  that  turn ;  and  directs  that  they  "  to  whom  it  shall  appertain** 
may  choose  another  person  as  if  he  by  or  for  whom  the  corrupt  consider- 
ation was  agreed  to  be  given  were  dead  or  had  resigned. 

(14)  Perdat  pretium  emptionit^  et  tdvat  XX x  tokdos  pro  mulcta, — But 
these  are  by  no  means  the  severest  penalties,  which  the  Anglo*Saxon  lawa 
imposed  on  those  who  laboured  or  merchandized  on  the  Lord's  Day.  See 
Wilk.ll.  n,e. 


•til' 


in 
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pastimes ;  on  pain  that  every  offender  shall  pay  3s.  4f(L  to  the 
poor.  This  statute  does  not  prohibit,  bat  rather  impliedly 
allows,  any  innocent  recreation  or  amusement,  within  their 
respective  parishes,  even  on  the  Lord's  day,  after  divine  service 
is  over.  But  by  statute  29  Car.  11.  c.7.  no  person  is  allowed 
to  work  on  the  Lord's  day,  or  useany  boat  or  barge,  or  exppse; 
any  goods  to  sale ;  except  meat  in  public  houses,  milk  at  cer-. 
tain  hours,  and  works  of  necessity  or  charity,  on  forfeiture 
of  Ss.  •  Nor  shall  any  drover,  carrier,  or  the  like,  travel  upon- 
that  day,  under  pain  of  twenty  shiUmgs.  (15) 

X-  Drunkenness  is  also  punished  by  statute  4  JacL  c.5. 
with  the  forfeiture  of  5^.,  or  the  sitting  sbc  hours  in  the 
stocks;  by  which  time  the  statute  presumes  the  offender 
will  have  regained  his  senses,  and  not  be  liable  to  do  mischief 
to  his  neighbours.  And  there  are  many  wholesome  statutes, 
by  way  of  prevention,  chiefly  passed  in  the  same  reign  of 
king  James  I.,  which  regulate  the  licensmg  of  ale-houses,  ^and 
punish  persons  found  tippling  therein,  or  the  master  of  such 
houses  permitting  them. 

XL  The  last  offence  which  I  shall  mention,  more  imme- 
diately against  religion  and  morality,  and  cognizable  by  the 
temporal  courts^  is  that  of  open  and  notorious  lewdness; 
either  by  frequenting  houses  of  ill-fame,  which  is  an  indictable 
ofience  *;  or  by  some  grossly  scandalous  and  public  indecency,-  [  65  1 

*  Poph.  208. 

(15)  There  are  several  statutes  which  allow  the  necessary  exercise  of 
certain  trades  within  certain  limits  on  Sunday.    By  10  &  1 1 W.  5.  c.  84. 
mackarel  may  be  sold  before  or  after  divine  service.    By  the  59  G.5.  c.36. 
and  1  &  2  G.  4.  c.  50.  bakers  may  bake  and  deliver  meat,  puddings,  pieft, 
tarts,  or  victuals,  till  half-past  one  in  the  afternoon,  but  they  are  prohibited 
from  baking  or  selling  any  bread,  rolls,  or  cakes  on  Sunday,  except  for  tra-i 
Tellers,  or  in  case  of  urgent  necessity,  and  they  must  not  in  any  manner 
exercise  their  trade  after  half-past  one.      By  the   II&12W.  5.  c.  21. 
40  watermen  are  allowed  to  ply  between  Vauxhall  and  Limehouse,  but  they, 
are  to  bring  the  earnings  of  the  day  to  the  rulers  of  the  company  on  the 
Monday  morning,  who,  after  paying  each  man  for  his  day's  labour,  shall 
set  apart  the  surplus  toward  a  fund  for  the  use  of  decayed  watermen  and 
their  widows.    The  9  Ann.  c.  25.  permits  chairmen  and  hackney  coachmen 
to  ply  on  Sundays.    The  21  G.  3.  c,  49.  prohibits  the  opening  on  a  Sunday 
of  any  house,  or  room,  for  public  entertainment  or  debate,  to  which  per- 
sons are  admitted  by  payment  of  money. 
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for  which  the  punishmeut  is  by  fine  and  imprisonment.  '^  In 
the  year  1650)  when  the  ruling  {)Owers  found  it  for  their 
interest  to  put  on  the  semblance  of  a  very  extraordinary  strict^ 
ness  and  purity  of  morals,  not  only  incest  and  wilful  adultery 
were  made  capital  crimes;  but  also  the  repeated  act  of  keeping 
a  brothel,  or  committing  fornication,  were  (upon  a  second 
conviction)  made  felony  without  benefit  of  elergy.  "^  But  at 
the  restoration,  when  men,  from  an  abhorrence  of  the  hypo* 
crisy  of  the  late  times,  fell  into  a  contrary  extreme  of  licen- 
tiousness, it  was  not  thought  prop^  to  renew  a  law  of  such 
un&shionable  rigour.  And  these  ofiences  have  been  ever 
since  left  to  the  feeble  coercion  of  the  spiritual  court,  accord- 
ing to  the  rules  of  the  canon  law  (16);  a  law  which  has  treated 
the  ofience  of  incontinence,  nay  even  adultery  itself,  with  a 
great  d^ree  of  tenderness  and  lenity ;  owing  perhaps  to  the 
constrained  celibacy  of  its  first  compilers.  The  temporal 
courts  therefore  take  no  cognizance  of  the  crime  pf  adultery^ 
otherwise  than  as  a  private  injury. ' 

«  1  Siderf.168.  *  See  Vol.  III.  pag.  lS9k 

"^  ScobelLlSK 


(16)  It  is  no(  intended  by  these  general  words  to  lay  down  that  the  of^ 
fence  of  keeping  a  brothel  is  not  pum9hable  by  the  temporal  courts,  for 
undoubtedly  the  keeping  such  a  house  is  a  nuisance  at  common  law,  and 
punubable  as  other  nuisaaces.  See  post,  p.  167.  TheprooeediDgs  in  respect 
Qf  them  are  much  facilitated  by  the  85  G.  2,  c.56.  by  which  it  is  eoacted^ 
that  if  two  inhabitants  of  any  parish  or  place,  paying  scot  and  lot  therein^ 
shall  give  notice  in  writing  to  the  constable  of  any  person  keeping  a  bawdy- 
hquse  in  such  parish  or  [^ace,  the  constable  shall  go  with  such  inhabitants 
to  a  justice,  and  upon  their  making  oath  that  they  believe  the  iK>tice  to  be 
true,  and  entering  into  ^  recognizance  in  20^.  each  to  produce  material 
eridence  against  the  person  for  such  pfienc^,  the  constable  shall  eqter  into 
4  recognizance  in  the  sum  of  30/,  to  prosecute  the  same  with  effect,  at  the 
next  sessions  or  assizes,  as  to  such  justice  shall  seem  meet.  Provision  i» 
made  for  the  payment  of  the  constable's  expences  in  the  prosecution,, 
^d  alsQ  of  \0l*  to  each  of  such  inhabitaoits  by  the  overseers  of  thet 
parish. 

The  party  accused  is  to  be  brought  by  warrapt  before  the  magji^tratei^ 
and  bound  over  to  appear  at  the  next  sessions  or  assizes ;  and  the  magis-^ 
trate  may  alsa  take  security  for  his  good  behaviour  in  the  mean  time. 

The  indictment  cannot  be  removed  by  the  defendant  to  any  other  court  i; 
and  upon  the  trial,  if  it  shall  be  proved  that  be  has  appeared  to  act  as  the 
master  or  person  having  the  management  of  the  house,  he  shall  be  deemed 
to  be  the  keeper,  though  be  may  not  be  the  real  owner. 
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But,  before  we  quit  this  subject,  we  must  take  notice  of 
the  temporal  punishment  for  having  bastard  children^  consi- 
dered in  a  criminal  light ;  for,  with  r^ard  to  the  maintenance 
of  such  ill^timate  ofispring,  which  is  a  civil  concern,  we 
have  formerly  spoken  at  large.  ^     By  the  statute  18  Eliz.  c.  3« 
two  justices  may  take  order  for  the  punishment  of  the  mother 
and  reputed  father ;  but  what  that  punishment  shall  be  is  not 
therein  ascertained,  though  the  contemporary  exposition  was 
that    a    corporal  punishment  was  intended.*      By   statute 
7  Jac  I.  c.  4.  a  specific  punishment  {piz.  commitment  to  the 
house  of  correction)  is  inflicted  on  the  woman  only.     But 
in  both  cases,  it  seems  that  the  penalty  can  only  be  inflicted* 
if  the  bastard  becomes  chargeable  to  the  parish ;   for  other- 
wise   the  very  maintenance  of  the  child  is  considered  as  a 
degree  of  punishment.      By  the  last-mentioned  statute  the 
justices  may  commit  the  mother  to  the  house  of  correction, 
there  to  be  punished  and  set  on  work  for  one  year ;  and,  in 
case  of  a  second  offence,  till  she  find  sureties  never  to  offend 
again.  (17) 

f  See  VoLI.  pag.  458.  *  Dalt.  Just.  ch.  II. 


(17)  Tbe  7  Jac.  1.  c.  4.,  as  to  this  purpose,  is  repealed  by  the  So  G.  5. 
c.  51.,  which  enacts,  that  the  mother  of  a  bastard  child,  chargeable  to  the 
pariah,  may,  afler  the  expiration  of  one  calendar  month  from  her  delivery, 
be  committed  hy  two  justices  for  a  time  not  exceeding  twelve  calendar 
months,  nor  less  than  six  weeks ;  but  when  she  has  been  confined  six 
weeks,  any  two  justices  at  the  petty  sessions  for  the  division,  wherein  the 
parish  charged  is  situate,  may  discharge  her  from  farther  confinement  upon 
their  own  knowledge,  or  on  certificate  from  the  keeper  of  the  house  of 
correction  of  her  good  behaviour,  and  of  the  reasonable  expectation  of 
her  reformation. 
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CHAPTER    THE    FIFTH. 

OF  OFFENCES  against  the  LAW  op 

NATIONS. 


A  CCORDING  to  the  method  marked  out  in  the  preceding 
chapter^  we  are  next  to  consider  the  offences  more  imme- 
diately repugnant  to  that  universal  law  of  society,  which  regu- 
lates the  mutual  intercourse  between  one  state  and  another ; 
those,  I  mean,  which  are  particularly  animadverted  on,  as 
such,  by  the  English  law. 

The  law  of  nations  is  a  system  of  rules,  deducible  by 
natural  reason,  and  established  by  universal  consent  among 
the  civilized  inhabitants  of  the  world  * ;  in  order  to  decide  all 
disputes)  to  regulate  all  ceremonies  and  civilities,  and  to  insure 
the  observance  of  justice  and  good  faith,  in  that  intercourse 
which  must  frequently  occur  between  two  or  more  independ- 
ent states,  and  the  individuals  belonging  to  each.  ^  This 
general  law  is  founded  upon  this  principle,  that  difierent 
nations  ought  in  time  of  peace  to  do  one  another  all  the  good 
they  can;  and  in  time  of  war  as  little  harm  as  possible, 
without  prejudice  to  their  own  real  interests.  ^  And,  as  none 
of  these  states  will  allow  a  superiority  in  the  other,  there- 
fore neither  can  dictate  or  prescribe  the  rules  of  this  law  to 
the  rest ;  but  such  rules  must  necessarily  result  from  those 
[  67  ]  principles  of  natural  justice^  in  which  all  the  learned  of  every 
nation  agree;  or  they  depend  upon  mutual  compacts  or 
treaties  between  the  respective  communities;  in  the  con- 
struction of  which  there  is  also  no  judge  to  resort  to,  but  the 
law  of  nature  and  reason,  ^being  the  only  one  in  which  all  the 

•  If,  1.  1.  9.  «  Sp.  L.   b.  1.  €.  3. 

*»  See  Vol.1,  p.  43. 
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contracting  parties  are  equally  conversant,  and  to  which  they 

are  equally  subject. 

< 

In  arbitrary  states  this  law,  wherever  it  contradicts  or  is 
not  provided  for  by  the  municipal  law  of  the  country,  is  en* 
forced  by  the  royal  power;  but  since  in  England  no  royal 
power  can  introduce  a  new  law,  or  suspend  the  execution  of 
the  old,  therefore  the  law  of  nations  (wherever  any  question 
arises  which  is  properly  the  object  of  its  jurisdiction)  is  here 
adopted  in  it's  full  extent  by  the  common  law,  and  is  held 
to  be  a  part  of  the  law  of  the  land.  And  those  acts  of  par- 
liament which  have  from  time  to  time  been  made  to  enforce 
this  universal  law,  or  to  facilitate  the  execution  of  it's  decisions, 
are  not  to  be  considered  as  introductive  of  any  new  rule,  but 
merely  as  declaratory  of  the  old  fundamental  constitutions  of 
the  kingdom,  without  which  it  must  cease  to  be  a  part  of  the 
civilized  world.  Thus  in  mercantile  questions,  such  as  bills 
of  exchange  and  the  like ;  in  all  marine  causes  relating  to 
freight,  average,  demurrage,  insurances,  bottomry,  and  others 
of  a  similar  nature ;  the  law-merchant  ^,  which  is  a  branch  of 
the  law  of  nations,  is  regularly  and  constantly  adhered  to. 
So  too  in  all  disputes  relating  to  prizes,  to  shipwrecks,  to 
hostages  and  ransom  bills,  there  is  no  other  rule  of  decision 
but  this  great  universal  law,  collected  from  history  and  usage, 
and  such  writers  of  all  nations  and  languages  as  are  generally 
^proved  and  allowed  of.  (I) 

<*  See  Vol.  I.  piig.  273. 


(l)  The  word  average  has  three  significations :  1st,  it  means  a  partial  loss 
of  any  thing  insured.  Thus,  if  the  ship  or  goods,  which  are  insured  for  a 
voyage,  reach  their  destination,  but  are  in  some  degree  injured  by  any  of 
the  accidents  insured  against,  this  Is  an  average  loss,  and  the  insurer  if 
bound  proportionately  to  compensate  the  insured.  If,  secondly,  the  master 
of  a  ship  in  distress  throws  overboard  insured  goods,  with  a  view  to  pre- 
serve  the  whole  ship  and  cargo,  that  is  a  total  loss  to  the  owner  of  those 
goods ;  but  that  loss  so  sustained  for  the  general  welfare  is  brought  into  a 
general  average,  and  all  who  are  concerned  in  the  ship,  freight,  add  caigo, 
must  bear  their  proportional  parts  of  it ;  which  average  loss  so  h^tttie  by 
them,  their  insurers,  if  they  have  any,  must  make  good  td  them.  "This  is 
a  second  meaning  of  the  tertn.  A  third  is  that  in  which  it  signifies  a  small 
payment,  which  merchants  who  send  goods  in' the  ships  of  other  men  make 
to  the  master,  over  and  above  the  freight,  fi>r   his  personal  care  and 

f  4  atten^ 
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But,  though  in  civil  transactions  and  questions  of  property 
between  the  subjects  of  different  states,  the  law  of  nations  has 
much  scope  and  extent,  as  adopted  by  the  law  of  England ; 
[  68  3  yet  the  present  bnuich  of  our  inquiries  will  fall  within  a 
narrow  compass,  as  offences  against  the  law  of  nations  can 
rarely  be  the  object  of  the  criminal  law  of  any  particular 
state.  For  offences  against  this  law  are  principally  incident 
to  whole  states  or  nations ;  in  which  case  recourse  can  only 
be  had  to  war ;  which  is  an  appeal  to  the  God  of  hosts,  to 
punish  such  infractions  of  public  faith,  as  are  committed  by 
one  independent  people  agidnst  another :  neither  state  having 
any  superior  jurisdiction  to  resort  to  upon  earth  for  justice.  But 
where  the  individuals  of  any  state  violate  this  general  law, 
it  is  then  the  interest  as  well  as  duty  of  the  government,  under 
.  which  they  live,  to  animadvert  upon  them  with  a  becoming 
severity,  that  the  peace  of  the  world  may  be  maintained.  For 
in  vain  would  nations  in  their  collective  capacity  observe 
these  universal  rules,  if  private  subjects  were  at  liberty  to 
break  them  at  their  own  discretion,  and  involve  the  two  states 
in  a  war.  It  is  therefore  incumbent  upon  the  nation  injured, 
first  to  demand  satisfaction  and  justice  to  be  done  on  the 
offender,  by  the  state  to  which  he  belongs ;  and,  if  that  be 
refused  or  neglected^  the  sovereign  then  avows  himself  an 
accomplice  or  abettor  of  his  subject's  crime,  and  draws  upon 
his  community  the  calamities  of  foreign  war. 

The  principal  ofiences  against  the  law  of  nations,  animad- 
verted on  as  such  by  the  municipal  laws  of  England,  are  of 
three  kinds:  1.  Violation  of  safe-conducts;  2.  Infringement 
of  the  rights  of  embassadors ;  and,  S.  Piracy. 

I.  As  to  the  first,  violation  of  sqfe^onducts  or  pasqMfrts, 
expressly  granted  by  the  king  or  his  embassadors  *  to  the  sub- 

«  See  Vol.  I.  pag.  260. 

attention  to  the  goods  entrusted  to  him.  Park  on  Insurance,  160. 
7th  edit. 

Demurrage  is  an  allowance  which  freighters  make  to  the  master  of  a 
ship,  for  the  time  which  he  may  be  detained  in  port  loading  or  unloading 
their  goods  beyond  that  stipulated  in  their  agreement. 

For  an  explanation  of  bottomry,  see  Vol.11,  p.  457.,  and  of  ransom  bills, 
Vol.111,  p.  436.  (6). 
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jects  of  a  foreign  power  in  time  of  mutual  war ;  or  committing 
acts  of  hostilities  against  such  as  are  in  amity,  league,  or  truce 
with  us,  who  are  here  under  a  general  implied  safe-conduct : 
these  are  breaches  of  the  public  faith,  without  the  preserv- 
ation of  which  there  can  be  no  intercourse  or  commerce 
between  one  nation  and  another:  and  such  ofiences  may, 
according  to  the  writers  upon  the  law  of  nations,  be  a  just 
ground  of  a  national  war ;  since  it  is  not  in  the  power  of  the 
foreign  prince  to  cause  justice  to  be  done  to  his  subjects  by  [  69  3 
the  very  individual  delinquent,  but  he  must  require  it  of  the 
whole  community.  And  as  during  the  continuance  of  any 
safe-conduct,  either  express  or  implied,  the  foreigner  is  under 
the  protection  of  the  king  and  the  law;  and,  more  especially, 
as  it  is  one  of  the  articles  of  magna  carta  ',  that  foreign 
merchants  should  be  entitled  to  safe-conduct  and  security 
throughout  the  kingdom :  there  is  no  question  but  that  any 
violation  of  either  the  person  or  property  of  such  foreigner 
may  be  punished  by  indictment  in  the  name  of  the  king, 
whose  honour  is  more  particularly  engaged  in  supporting  his 
own  safe-conduct.  And,  when  this  malicious  rapacity  was 
not  confined  to  private  individuals,  but  broke  out  into  general 
hostilities,  by  the  statute  SHen.V.  st.  1.  c.  6.  breaking  of 
truce  and  safe-conducts,  or  abetting  and  receiving  the  truce- 
breakers,  was  (m  affirmance  and  support  of  the  law  of  nations) 
declared  to  be  high  treason  against  the  crown  and  dignity  of 
the  king;  and  conservators  of  truce  and  safe-conducts  were 
appointed  in  every  port,  and  empowered  to  hear  and  de- 
termine such  treasons  (when  committed  at  sea)  according  to 
the. ancient  marine  law  then  practised  in  the  admiral's  court; 
and,  together  with  two  men  learned  in  the  law  of  the  land,  to 
hear  and  determine  according  to  that  law  the  same  treasons 
when  committed  within  the  body  of  any  county.  Which 
statute,  sofiur  as  it  made  these  offences  amount  to  treason,  was 
suspended  by  14  Hen.  VL  c.8.,  and  repealed  by  20  Hen.  VL 
€.11.,  but  revived  by  29  Hen.  VI.  c.2.,  which  gave  the  same 
powers  to  the  lord  chancellor,  associated  with  either  of  the 
chief  justices,  as  belonged  to  the  conservators  of  truce  and 
their  assessors;  and  enacted  that,  notwithstanding  the  party 
be  convicted  of  treason,  the  injured  stranger  should  have 

'  9  nen^  IIL  c.  30.     See  Vol.  I.  pag.  259.,  j^c. 
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restitution  out  of  his  effects,  prior  to  any  claim  of  the  crown. 
And  it  is  farther  enacted  by  the  statute  31  Hen.  VL  c.4.  that 
if  any  of  the  king's  subjects  attempt  or  ofiend  upon  the  sea,  or 
in  any  port  within  the  king's  obeysance,  against  any  stranger 
in  amity,  league,  or  truce,  or  under  safe-conduct ;  and  espe- 
[  70  ]  .  cially  by  attaching  his  person,  or  spoiling  him  or  robbing  him 
of  his  goods ;  the  lord  chancellor,  with  any  of  the  justices  of 
either  the  king's  bench  or  common  pleas,  may  cause  lull 
restitution  and  amends  to  be  made  to  the  party  injured. 

It  is  to  be  observed,  that  the  suspending  and  repealing  acts 
of  14  &  20  Hen.  VI.  and  also  the  reviving  act  of  29  Hen.  VI. 
were  only  temporary,  so  that  it  should  seem  that  after  the  expir- 
ation of  them  all,  the  statute  2Hen.  V.  continued  in  full  force; 
but  yet  it  is  considereckas  extinct  by  the  statute  1 4  £dw.  IV.  c.  4. 
which  revives  and  confirms  all  statutes  and  ordinances,  made 
before  the  accession  of  the  house  of  York,  against  breakers  of 
amities,  truces,  leagues,  and  safe-conducts,  with  an  express 
exception  to  the  statute  of  2  Hen.  V.  But  (however  that  may 
be)  I  apprehend  it  was  finally  repealed  by  the  general  statutes 
of  £dw.  VI.  and  queen  Mary,  for  abolishing  new  created 
treasons ;  though  sir  Matthew  Hale  seems  to  question  it  as 
to  treasons  committed  on  the  sea.  *  But  certainly  the  statute 
of  31  Hen.  VI.  remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  embassadors^  which  are  also  esta- 
blished by  the  law  of  nations,  and  are  therefore  matter  of 
universal  concern,  they  have  formerly  been  treated  of  at 
large.  ^  It  may  here  be  sufficient  to  remark,  that  the  common 
law  of  England  recognizes  them  in  their  full  extent,  by  imme- 
diately stopping  all  legal  process,  sued  out  through  the  igno- 
rance or  rashness  of  individuals,  which  may  intrench  upon 
the  immunities  of  a  foreign  minister  or  any  of  his  train.  And, 
the  more  effectually  to  enforce  the  law  of  nations  in  this 
respect,  when  violated  through  wantonness  or  insolence,  it  is 
declared  by  the  statute  7  Ann.  c  12.  that  all  process  whereby 
the  person  of  any  embassador,  or  of  bis  domestic  or  domestic 
servant,  may  be  arrested,  or  his  goods  distrained  or  seized, 
shall  be  utterly  null  and  void ;  and  that  all  persons  prosecut- 
ing, soliciting,  or  executing  such  process,  being  convicted  by 

»  1  Hal.P.C.267.  h  See  Vol.  I.  piig.253. 
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confession  or  the  oath  of  one  witness,  before  the  lord  chan- 
cellor and  the  chief  justices,  or  any  two  of  them,  shall  be  [  71  3 
deemed  violators  of  the  laws  of  nations,  and  disturbers  of  the 
public  repose,  and  shall  sufier  such  penalties  and  corporal 
punishment  as  the  said  judges,  or  any  two  of  them,  shall  think 
fit '  Thus,  in  cases  of  extraordinary  outrage,  for  which  the 
law  hath  provided  no  special  penalty,  the  legislature  hath  in- 
trusted to  the  three  principal  judges  of  the  kingdom  an  un- 
limited power  of  proportioning  the  punishment  to  the  crime. 

III.  Lastly,  the  crime  otpiraa/^  or  robbery  and  depre^ 
dation  upon  the  high  seas,  is  an  offence  against  the  universal 
law  of  society;  a  pirate  being,  according  to  sir  Edward  Coke'', 
Aostts  kumani  generis.  As  therefore  he  has  renounced  all  the 
benefits  of  society  and  government,  and  has  reduced  himself 
afresh  to  the  savage  state  of  nature,  by  declaring  war  against 
all  mankind,  all  mankind  must  declare  war  ugainst  him :  so 
that  every  community  hath  a  right,  by  the  rule  of  self-defence, 
to  inflict  that  punishment  upon  him,  which  every  individual 
would  in  a  state  of  nature  have  been  otherwise  entitled  to  do, 
for  any  invasion  of  his  person  or  personal  property. 

By  the  antient  common  law,  piracy,  if  committed  by  a 
subject,  was  held  to  be  a  species  of  treason,  being  contrary  to 
his  natural  allegiance;  and  by  an  alien  to  be  felony  only:  but 
now,  since  the  statute  of  treason,  25  Edw.  III.  c.  2.  it  is  held 
to  be  only  felony  in  a  subject^  (2)    Formerly  it  was  only  cog- 

'  See  the  occasion  of  makiog  this        ^  3  Inst.  113. 
statute,  Vol.  I.  iNig.255.    '  ^  Ibid, 

(2)  Neither  the  author,  nor  Lord  Coke,  in  the  passages  referred  to,  are 
to  be  understood  as  classing  piracy  among  felonies,  strictly  so  called.  It 
was,  and  still  if,  a  felony  (if  that  term  can  be  so  used)  at  the  civil  law,  but 
the  common  law  took  no  cognisance  of  it,  as  being  an  offence  committed 
out  of  ite  jurisdiction.  The  statute  of  H.  8.  has  not  altered  the  nature  of 
the  offence,  but  only  given  a  mode  of  trial  by  the  common  law.  This  dis- 
tinction is  important  in  many  respects ;  for  not  being  expressly  made  a  fe- 
lony by  the  statute,  none  of  the  incidents  of  felony  beyond  those  named 
in  the  statute  belong  to  it,  and  a  general  pardon  of  all  felonies  would 
not  extend  to  it.  The  punishment,  too,  of  accessories  was  left  by  that  sta- 
tute just  as  it  found  it :  if  they  had  committed  their  offence  at  sea,  they 
were  itLIl  only  triable  by  the  ciril  law ;  if  on  land,  by  no  law  at  all,  not  by 
the  civil,  for  that  had  no  jurisdiction  at  land,  nor  at  common  law,  for  the 
principal  offence  not  being  made  a  felony,  there  could  be  no  accessories 


to 
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nizable  by  the  admiralty  courts,  which  proceed  by  the  rules  of 
thecivil  law".  But,  it  being  inconsistent  with  the  liberties  of  the 
nation,  that  any  man's  Ufe  should  be  taken  away,  unless  by  the 
judgment  of  his  peers,  or  the  common  law  of  the  land,  the 
statute  28  Hen.  VIII.  c.  15.  established  a  new  jurisdiction  for 
this  purpose,  which  proceeds  according  to  the  course  of  the 
common  law,  and  of  which  we  shall  say  more  hereafter.  (3) 

[  72  ]  The  offence  of  piracy,  by  common  law,  consists  in  commit- 
ting those  acts  of  robbery  and  depredation  upon  the  high  seas, 
which,  if  committed  upon  land,  would  have  amounted  to  felony 
there  \  But,  by  statute,  some  other  offences  are  made  piracy 
also:  as  by  statute  11  &  12  W. III.  c.  7.^  if  any  natural 
bom  subject  commits  any  act  of  hostility  upon  the  high  seas, 
against  others  of  his  majesty's  subjects,  under  colour  of  a 
commission  from  any  foreign  power ;  this,  though  it  would 
only  be  an  itct  of  war  in  an  alien,  shall  be  construed  piracy 
in  a  subject.  (4)  And  farther,  any  commander,  or  other  sea- 
faring person,  betraying  his  trust,  and  running  away  with  any 
ship,  boat,  ordnance,  ammunition,  or  goods ;  or  yielding  them 
up  voluntarily  to  a  pirate;  or  conspiring  to  do  these  acts;  or 
any  person  assaulting  the  commander  of  a  vessel  to  hinder 
him  from  fighting  in  defence  of  his  ship,  or  confinii^  him,  or 
making  or  endeavouring  to  make  a  revolt  on  board ;  shall,  for 
each  of  these  offences,  be  adjudged  a  pirate,  felon,  and  rob- 
ber, and  shall  suffer  death,  whether  he  be  principal,  or  merely 
accessory,  by  setting  forth  such  pirates,  or  abetting  them  be- 
fore the  fact,  or  receiving  or  concealing  them  or  their  goods 
after  it  And  the  statute  4  Geo.  I.  c.  1 1.^  expressly  excludes 
the  principals  from  the  benefit  of  clergy.  By  the  statute 
8  Geo.  I.  c  24.  the  trading  with  known  pirates,  or  furnishing 
them  with  stores  or  ammunition,  or  fitting  out  any  vessel  for 

»  1  Hawk.  P.C.  C.S7.  8.18.  "  Ibid.  c«  37.  s.4. 

to  it.  This  wjis  remedied  by  the  1 1  &  IS  W.  S.  c  7.  s.1 0.  and  8  G.  1 .  c.  84. 
as  mentioned  in  the  text  below.    See  East's  P.C.  c.  xvii.  s«  3* 

(3)  See  po8t»  p.  269. 

(4)  The  reason  for  passing-the  statute  of  1 1  &  18  W.  3.  c«  7.  was  to  dear 
a  point  doubted  by  many  civilians  immediately  after  the  revolntion, 
whether  James  II.  did  not  still  retain  in  himself  the  right  of  war,  so  as  to 
protect  those  who  captured  English  vessels  under  his  commission  from 
the  penalties  of  piracy. 
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that  purpose,  or  in  any  wise  consulting,  combining,  confede* 
rating,  or  corresponding  with  them ;  or  the  forcibly  boarding 
any  merchant  vessel,  though  without  seizing  or  carrying  her 
off,  and  destrojdng  or  throwing  any  of  the  goods  overboard, 
shall  be  deemed  piracy :  and  such  accessories  to  piracy  as  are 
described  by  the  statute  of  king  William  are  declared  to  be 
principal  pirates ;  and  all  parties  convicted  by  virtue  of  this 
act  are  made  felons  without  benefit  of  clergy.  By  the  same 
statutes  also,  (to  encourage  the  defence  of  merchant  vessels 
against  pirates,)  the  commanders  or  seamen  woanded,  and 
the  widows  of  such  seamen  as  are  slain,  in  any  piratical  en- 
gagement, shall  be  entitled  to  a  bounty,  to  be  divided  among  [  73  ] 
them,  not  exceeding  one-fiftieth  part  of  the  value  of  the  cargo 
on  board :  and  such  wounded  seamen  shall  be  entitled  to  the 
pension  of  Greenwich  hospital ;  which  no  other  seamen  are, 
except  only  such  as  have  served  in  a  ship  of  war.  And  if  the 
comnaander  shall  behave  cowardly,  by  not  defending  the  ship, 
if  she  carries  guns  or  arms,  or  shall  discharge  the  mariners, 
from  fighting,  so  diat  the  ship  fidls  into  the  hands  of  pirates, 
such  commander  shall  forfeit  all  his  wages,  apd  suffer  six 
months' imprisonment.  Lastly,  by  statute  IS  Geo.  II.  cSO. 
any  natural  born  subject,  or  denizen,  who  in  time  of  war  shall 
commit  hostilities  -at  sea  against  any  of  his  fellow  subjects,  or 
sbaU  assist  an  enemy  on  that  element,  is  liable  to  be  tried  and 
convicted  as  a  pirate. 

Th£S£  are  the  principal  cases,  in  which  the  statute  law  of 
England  interposes,  to  aid  end  enforce  the  law  of  nations,  as  a 
part  of  the  common  law ;  by  inflicting  an  adequate  punish- 
ment upon  offences  against  that  universal  law,  committed  by 
private  persons.  We  shall  proceed  in  the  next  chapter  to 
consider  ofiences,  which  more  immediately  affect  the  sovereign 
executive  power  of  our  own  particular  state,  or  the  king  and 
government ;  which  species  of  crimes  branches  itself  into  a 
much  larger  extent  than  either  of  those  of  which  we  have  al- 
ready treated. 
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CHAPTER   THE    SIXTH. 


OP   HIGH   TREASON. 


^HE  third  general  division  of  crimes  consists  of  such  as 
more  especially  affect  the  supreme  executive  power,  or 
the  king  and  his  government ;  which  amount  either  to  a  total 
renunciation  of  that  allegiance,  or  at  the  least  to  a  criminal 
neglect  of  that  duty,  which  is  due  from  every  subject  to  his 
sovereign.  In  a  former  part  of  these  commentaries*  we  had 
occasion  to  mention  the  nature  of  allegiance,  as  the  tie  or 
ligamen  which  binds  every  subject  to  be  true  and  faithful  to 
his  sovereign  liege  lord  the  king,  in  return  for  that  protection 
which  is  afforded  him ;  and  truth  and  faith  to  bear  of  life  and 
limb,  and  earthly  honour ;  and  not  to  know  or  hear  of  any  ill 
intended  him,  without  defending  him  therefrom.  And  this 
allegiance,  we  may  remember,  was  distinguished  into  two 
species:  the  one  natural  and  perpetual,  which  is  inherent 
only  in  natives  of  the  king^s  dominions ;  the  other  local  and 
temporary,  which  is  incident  to  aliens  also.  Every  offence 
therefore  more  immediately  affecting  the  royal  person,  his 
crown,  or  dignity,  is  in  some  degree  a  breach  of  this  duty  of 
allegiance,  whether  natural  and  innate,  or  local  and  acquired 
by  residence:  and  these  may  be  distinguished  into  four 
kinds;  1.  Treason.  2.  Felonies  injurious  to  the  king's  pre- 
rogative. S.  Praemunire*  4.  Other  misprisions  and  con- 
tempts. Of  which  crimes,  the  first  and  principal  is  that  of 
treason. 

[  75  ]  Treason,  proditioy  in  it's  very  name  (which  is  borrowed 
from  the  French)  imports  a  betraying,  treachery,  or  breach 
of  faith.  It  therefore  happen^  only  between  allies,  saith  the 
Mirror^:  for  treason  is  indeed  a  general  appellation,  made 
use  of  by  the  law,  to  denote  not  only  offences  against  the 

•  Book  I.  ch.  la  ^  c.  1.  i  7. 
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king  and  government,  but  also  that  accumulation  of  gmlt 
which  arises  whenever  a  superior  reposes  a  ccMifid^ice  in  a 
subject  or  inferior,  between  whom  and  himself  there  subsists 
a  natural,  a  civil,  or  even  a  spiritual  relation,  and  the  infe- 
rior so  abuses  that  confidence,  so  forgets  the  obligations  of 
duty,  subjection,  and  aU^iance,  as  to  destroy  the  life  of  any 
such  superior  or  lord  ^ .  ( 1 )  This  is  looked  upon  as  proceeding 
from  the  same  principle  of  treachery  in  private  life,  as  would 
have  urged  him  who  harbours  it  to  have  conspired  in  public 
against  his  liege  lord  and  sovereign;  and  therefore  for  a  wife 
to  kill  her  lord  or  husband,  a  servant  his  lord  or  master,  and 
an  ecclesiastic  his  lord  or  ordinary :  these,  being  breaches  of 
the  lower  allegiance,  of  private  and  domestic  faith,  are  de- 
nominated/y^/'/ treasons.  But  when  disloyalty  so  rears  its 
crest,  as  to  attack  even  majesty  itself  it  is  called  by  way  of 
eminent  distinction  high  treason,  alia  proditio;  being  equiva^ 
lent  to  the  crimen  laesae  majesiatis  of  the  Romans,  as  Glanvil'' 
denominates  it  also  in  our  English  law. 

As  this  is  the  highest  civil  crime,  which  (considered  as  a 
member  of  the  community)  any  man  can  possibly  commit, 
it  ought  therefore  to  be  the  most  precisely  ascertained.  For 
if  the  crime  of  high  treason  be  indeterminate,  this  alone  (says 
the  president  Montesquieu)  is  sufficient  to  make  any  govern- 
ment degenerate  into  arbitrary  power*.  And  yet,  by  the 
ancient  common  law,  there  was  a  great  latitude  left  in  the 
breast  of  the  judges  to  determine  what  was  treason,  or  not 
so :  whereby  the  creatures  of  tyrannical  princes  had  oppor- 
tunity to  create  abundance  of  constructive  treasons ;  that  is, 
to  raise,  by  forced  and  arbitrary  constructions,  offences  into 
the  aime  and  punishment  of  treason  which  never  were  sus-  [  76  J 
pected  to  be  such.  Thus  the  accroaching^  or  attempting  to 
exercise,  royal  power,  (a  very  uncertain  charge,)  was  in  the 
21  Edw.  III.  held  to  be  treason  in  a  knight  of  Hertfordshire, 
who  forcibly  assaulted  and  detained  one  of  the  king's  subjects 

«  LL.  AOfrtdL  c.4.     AOhdit.  c.  4.  «  /.I.  c.2. 

CanuU.  c  54.  61.  '  Sp.  L.  b.  1 2.  c.  7. 


(1)  The  ezpressioos  in  the  laws  referred  to  are,  vii^p  regit  insidiari,  innduu 
donatio  facere J  regi  vel  domino  inndiaru  So  that  not  merely  to  destroy  the 
life,  but  to  attempt  so  to  do,  was  treason,  and  that  as  it  should  seem  equally 
in  petit  as  tn  high  treason.    See  Wilkins,  pp.55.  57.  148. 
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till  he  paid  him  90//:  a  crime,  it  must  be  owned,  well  deserv- 
ing of  punishment;  but  which  seems  to  be  of  a  complexion 
very  different  from  that  of  treason.  (2)  v  Killing  the  king's 
father,  or  brother,  or  even  his  messenger,  has  also  fallen  under 
the  same  denomination '.  The  latter  of  which  is  almost  as 
tyrannical  a  doctrine  as  that  of  the  imperial  constitution  of 
Arcadius  and  Honorius,  which  determines  that  any  attempts 
or  designs  against  the  ministers  of  the  prince  shall  be  trea- 
son^. But,  however,  to  prevent  the  inconveniences  which 
began  to  arise  in  England  from  this  multitude  of  constructive 
treasons,  the  statute  25  £dw.  III^c.  2.  was  made  ;  which  de- 
fines what  offences  only  for  the  future  should  be  held  to  be 
treason :  in  like  manner  as  the  lex  Julin  majestatis  among  the 
Romans,  promulged  by  Augustus  Caesar,  comprehended  all 
the  antient  laws  that  had  before  been  enacted  to  punish 
transgressors  against  the  state  *.  This  statute  must  therefore 
be  our  text  and  guide,  in  order  to  examine  into  the  several 
species  of  high  treason.  And  we  shall  find  that  it  compre- 
hends all  kinds  of  high  treason  under  seven  distinct  branches. 

1.  ^'  When  a  man  doth  compass  or  imagine  the  death  of 
**  our  lord  the  king,  of  our  lady  his  queen,  or  of  tlieir  eldest 
*<  son  and  heir."  Under  this  description  it  is  held  that  a 
queen  regnant  (such  as  queen  Elizabeth  and  queen  Anne)  is 
within  the  words  of  the  act,  being  invested  with  royal  power, 
and  entitled  to  the  allegiance  of  her  subjects^ :  but  the  hus- 
band of  such  a  queen  is  not  comprised  within  these  words, 
[  77  ]  and  therefore  no  treason  can  be  committed  against  him''. 
The  king  here  intended  is  the  king  in  possession,  without 

'  1  Hal.  P.  C.  80.  effectum,  puniri  Jurm  voluerint)  ipse  qui- 

•  BrittcSS.  iHawk.  P.C.&  17.  s.l.  dem,  uipote  moffntatu  reuSf  gladio  feri-* 

^  Qui  de  nece  virorum  iUiMfrnim,  qui  a/itr,  bonit  ^jus  ommbuMJiKO  nofCro  ad^ 

contiliis  et  connUorio  nottro  intertuni,  ae-  dictis.     {Cod,  9.  8.  5.) 

natorum  etiam  [nam  et  ^m  part  corporis  '  GraTin.     OrigA,  §  34« 

nostri  tuni)  vet  a^usSbet  postremo,  qtd  i  1  Hal.  P.  C.lOl. 

mtfitel    iMMfcum,   cogUaverU  :    {eadem  ^  3  inst.7.     1  Hal.  P.  C.  106. 
enim  severitate  vduntatem  sceteris,  qua 

(8)  It  was  this  judgment  which  seems  to  have  led  to  the  statute  of 
treasons ;  a  petition,  in  consequence  of  it,  was  presented  in  the  same  year 
by  the  Commons,  praying  for  a  declaration  in  Parliament,  what  is  the  ac- 
croachment of  royal  power ;  and  though  this  was  then  evasively  answered, 
yet  the  Commons  ultimately  succeeded.  Reeves's  History  of  the  English 
Law,  vol.  ii.  p.  450. 
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finy  respect  to  his  title :  for  it  is  held,  that  a  king  de  facto  and 
not  dc  jure^  or,  in  other  words,  an  usurper  that  hath  got  pos- 
session of  the  throne^  is  a  king  within  the  meaning  of  the 
statute :  as  there  is  a  temporary  allegiance  due  to  him,  fof 
his  admbistratioii  of  the  government,  and  temporary  protec-* 
tion  of  the  public :  and  therefore  treasons  committed  against 
Henry  VI.  were  punished  under  Edward  IV.,  Aough  all  the 
line  of  Lancaster  had  been  previously  declared  usurpers  by  act 
of  parliament.  But  the  most  rightful  heir  of  the  crown,  or  king 
de  jwrty  and  not  defactOj  who  hath  never  had  plenary  posses-^ 
sion  of  the  throne,  as  was  the  case  of  the  house  of  York  during 
the  three  reigns  of  the  line  of  Lancaster,  is  not  a  king  within 
this  statute  against  whom  treasons  may  be  committed.*     And 
8  yery  sensible  writer  on  the  crown  law  carries  the  point  of 
possession  so  fiir,  that  he  holds",  that  a  king  out  of  possession 
is  so  far  from  having  any  right  to  our  allegiance,  by  any  other 
title  which  he  may  set  up  against  the  king  in  beings  ihat  we 
are  bound  by  the  duty  of  our  allegiance  to  resist  him.     A 
doctrine  which  he  grotmds  upon  the  statute  1 1  Hen.  VII.  c.  1. 
which  is  declaratory  of  the  common  law,  and  pronounces  all 
subjects  excused  from  any  penalty  of  forfeiture,  which  do 
assist  and  obey  a  king  de  facto.     But,  in  truth,  this  seems  to 
be  confounding  all  notions  of  right  and  wrong;  and  the  con- 
sequence would  be,  that  when  Cromwell  had  murdered  the 
elder  Charles,  and  usurped  the  power  (though  not  the  name) 
of  king,  the  people  were  bound  in  duty  to  hinder  the  son's 
restoration  :  and  were  the  king  of  Poland  or  Morocco  to  in- 
vade this  kingdom,  and  by  any  means  to  get  possession  of 
the  crown,  (a  term,  by  the  way,  of  very  loose  and  indistinct 
signification,)  the  subject  would  be  bound  by  his  allegiance  to 
fight  for  his  natural  prince  to-day,  and  by  the  same  duty  of 
dlegiance  to  fight  against  him  to-morrow.     The  true  distinc- 
tion seems  to  be,  that  the  statute  of  Henry  the  seventh  does 
by  no  means  command  any  opposition  to  a  king  de  jure;    [  78  ] 
but  excuses  the  obedience  paid  to  a  king  de  facto.     When 
therefore  an  usurper  is  in  possession,  the  subject  is  excused 
and  justified  in  obeying  and  giving  him  assistance:  otherwise, 
under  an  usurpation,  no  man  could  be  safe ;  if  the  lawful 
prince  had  a  right  to  hang  him  for  obedience  to  the  powfr^ 

»  3  In»t7.     1  Hal.  P.C  104.  »  1  Hmwk.  P.C  c.  17.  1. 1«. 

VOL.  IV.  <\ 
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in  h^Migf  as  the  iisni^r  would  oertainty  do  for  disobedient^ 
iitgff  fiuther,   as  Ihe  mass  of  people  are  imperfect  judges 
of  title^  of  which  in  all  cases  possession  ispriinAJacie^  evi* 
dence,  the  law  compels  qo  man  to  jidd  obedience  to  ttial 
priiicet  wl^)6e  ri^t  is  by  want  of  possession  rendered  wAo^ar* 
tain  and  dispatable,  till  Ptovidence  shall  think  fit  to  interpoii^ 
h^  fiivouTs  and  decide  the  ambiguous  daim:  and,  tlierefiur^ 
fill  he  is  epljtled  to  such  allegiance  by  posses^om  np  treason 
^an  b^.  committed  against  him.    Lastly^  a  king  who  has  re^ 
signed  his  crown,  such  redgnation  being  admitted  and  ratified 
in  parliament,  is^  according  to  sir  Matthew  Hale,  no  long^ir 
the.  obgect  of  treason  \    And  the  same  reason  holds,  in  ca8Q 
^  king  abdicates  the  government ;  or,  by  actions  subversive 
of  the  CQOstitutioo,  virtually  renounces  the  authority  whicti 
h^  claims  by  that  very  constitution :  since,  as  was  formerly 
observed  S  whctn  the  fiict  of  abdication  is  once  establishe<)ai- 
and  determined  by  the  proper  judges,  the  consequence  ne- 
cessarily follows,  that  the  throne  is  thereby  vacant,  and  he  is 
no  logger  kingy 

Lbt  us  nei^t  se^  what  is  a  compassing  or  imaginifig  the  death 
of  the  king,  &c^  These  are  synonymous  terms ;  the  word 
caaigKiSS  signifying  the  purpose  or  design  of  the  mind  or  will  ^9. 
and  not,  as  in  common  speech,  the  carrying  such  design  to 
effect*^  And  therefore  an  accidental  stroke,  which  may. 
mortally  wound  the  sovereign,  per  if^hrtunium^  without  any. 
traitorous  intent,  is  no  treason :  as  was  the  case  of  sir  Walter 
Tyrrel,  who^  by  the  command  of  king  William  Rufus  shoot-^ 
ing  at  a  hart,  the  arrow  glanced  against  a  tree,  aod  killed  the* 
C  79  ]  lung  upon  the  spot/  But,  as  this  compassing  or  imagining  is. 
an  act  of  the  mind,  it  cannot  possibly  &11  under  luiy  judicial 
cognizance^  unless  it  be  demonstrated  by  some  qpen,  or  aoat^- 
act.  (2)     And  yet  the  tyrant  Dionysius  is  recorded*  to  have> 

■  1  Hal.  P,  C.  104.  ■tntedbyioiiieeiidnitfiMst.wMeqvaHy 

«  Vol.1.  |«g.  S18.  peoftl  as  bomtdde  itvlf.  (3  Iiist.5.) 
*  BjtheantientlawcoiivNUfoiff  orin-        i  1  Hal.  P.  C.  107. 

taiMiing  the  death  of  any  man,  demon-        '  S  InstS. 

•  PtittaidL  m  adb 

(9)  Still  it  ia  thia  act  of  the  mind,  which  u  the  sabstantive  treason,  and 
•wwt  be  diaf^  to  be  so  in  the  indictment;  die  overt  acts  are  Ae  means 
^whlch  the  Act  of  the  mind  becomes  capable  of  proof,  and  is  proreA 
*=*«ante,  p.  55,    Foiter,l94.    With  n^ard  to  lyrd,  I  hardly  know 

wheCker 


wecttd  a  snAijtet,  bordy  for  drettmuig  tbat  im  hod  kSM 

him;    whick  was  held   of   aaffideQt  proof,   that   be   hid 

drought  diereof  hi  Ms  waking  hours.     But  such  it  not  the 

temper  of  the  English  kw;  and  therefore  in  this,  and  die  throe 

nest  speciet  of  treason,  it  is  neeessary  that  there  apptar  am 

.  open  or  o9irf  aet  of  a  more  iiilt  atui  explicit  nature,  to  convict 

die  tndtor  upon.    The  statute  expressly  leqaires,  diat  the 

accused  ^  be  thereof  upon  sufficient  pi^oof  attainted  of  scnae 

^  open  act  bj  men  of  his  own  con£tkm.'^    Tha%  to  provide 

weapons  or  aomiunition  for  the  purpose  of  klRmg  the  king,  ts 

held  to  be  a  palpable  ereit  act  of  tareason  in  imagining  his 

deaft/     To  oonspke  to  faaprisixi  die  Idng  by  fbroe,  and  move 

tcywards  it  by  assemblii^  company,  is  an  overt  act  of  cam- 

pasahg  the  king's  death  ** ;  for  att  fbrce^  used  to  die  person  of 

the  king*,  in  it's  ooasequence  may  tend  to  his  deatl^  and  is  a 

Strang  presmnpticn  of  something  worse  itateoded  thall  the 

piesent  ftrce,  by  sadi  as  have  so  fiir  thrown  off  thehr  boandei} 

duty  to  Aeir  sovereign  ^  it  being  an  old  observation,  that  Aere 

h  generally  but  a  short  interval  between  the  prisons  and  the 

graves  of  princes.     There  is  no  qnestion,  also,  but  that  taking 

any  measures  to  render  such  treasonable  purposes  eifectuai^  as 

assemUing  and  considting  on  the  means  to  kQl  the  king,  is  a 

soffldent  overt  aet  of  high  treascm.* 

Hew  ftr  mere  wsrA,  ^loken  by  an  indivklualy  and  net 
relative  te  any  treasonable  aet  or  design  then  in  agitation,  shaB 
amomit  to  treason,  has  heea  formerly  matter  of  doubt.  We 
have  two  instances  in  the  reign  of  Edward  the  fourth,  of  per<» 
sans  esECGiited  for  tressonable  words:  the  one  a  citizen  of  [  30  ] 
London,  who  said  he  would  make  hk  son  heir  of  die  crenm^ 
heing  the  rign  of  the  house  In  whldb  he  Ihred  |  the  cither  a 

t  s  Ixau  fts.  "^  1  Hnwiu  P.C.  c  17.  t.s«  1  lUi. 

"  1  BaL  P.C.109.  P.C.119. 

wfaecfaer  it  if  worth  obsenring,  that  it  is  extremely  deii|il&il  if  he  was 
the  author  of  WiUiaia V  death.  There  was  no  evidence  agaiaot  bin ;  a^d  long 
after  he  had  ceased  to  have  any  thing  to  hope  or  fear  fitxn  the  discovery, 
he  Bifsae  that  he  nefer  tarn  the  king  00  the  day  of  his  death*  or  eptered 
that  part  of  the  forest  in  which  he  felL  There  are  several  dreiunstances 
wW^  Mke  it  ^baUe  diet  MTiUiaia  did  asi  perish  by  aaaccidcaiai 
wMadk  «nd  cirtakily  if  Tyrvel  wai  a  traitor^  he  «Bd  aol  roafMhe  fifaila  of 
faistreasoD.    See Ungard^s and Tiinier's QiflarkiSb 

O  2 
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gentlenoan;  whose  fiiyoiirite  buck  the  king  killed  in  hunting, 
whereupon  he  wished  it,  horns  and  all,  in  the  king^s  belly. 
These  were  esteemed  hard  cases :  and  the  chief  justice  Mark- 
ham  rather  chose  to  leave  his  place  than  assent  to  the  latter 
judgment.'  But  now  it  seems  clearly  to  be  agreed,  that  by 
the  common  law  and  the  statute  of  Edward  III.  words  spoken 
amount  only  to  a  high  misdemesnor,  and  no  treason. .  For 
they  may  be  spoken  in  beat,  without  any  intention,  or  be  mis- 
taken, perverted,  or  mis^remembered  by  the  hearers ;  their 
meaning  depends  always  on  their  connection  with  other  words, 
and  things ;  they  may  signify  differently  even  according  to 
the  tone  of  voice  with  which  they  are  delivered ;  and  some- 
times silence  itself  is  more  expressive  than  any  discourse.  As 
therefcH^  there  can  be  nothing  more  equivocal  and  ambiguous 
than  words,  it  vould  indeed  be  unreasonable  to  make  them, 
amount  to  high  treason*  And  accordingly  in  4  Car.  I,  on  a 
reference  to  ail  the  judges,  concerning  some  very  atrocious 
words  spoken  by  one  I^e,  they  certified  to  the  king^  ^^  that 
**  though  the  words  were  as  wicked  as  might  be,  yet  they 
<^  were  no  treason :  for  unless  it  be  by  some  particular  statute^ 
no  words  will  be  treason.''^  (3)  If  the  words  be  set  down  in 
writing,  it  argues  more  deliberate  intention :  and  it  has  been 
held  that  writing  is  an  overt  act  of  treason ;  for  scribere  est 
agere.  But  even  in  this  case  the  bare  words  are  not  the  trea- 
son, but  the  deliberate  act  of  writing  them.  And  such  writing, 
though  unpulflished,  has  in  some  arbitrary  reigns  convicted 
it's  author  of  treason :  particularly  in  the  cases  of  one  Peachum, 
a  clergyman,  for  treasonable  passages  in  a  sermon  never 
preached*;  and  of  Algernon  Sydney,  for  some  papers  found 
in  his  closet;  which,  had  they  been  plainly  relative  to  any 
previous  formed  design  of  dethroning  or  murdering  the  king^ 
might  doubtless  have  been  properly  read  in  evidence  as  overt 
[  81  ]  acts  of  that  treason,  which  was  specially  laid  in  the  indictment* 
But  being  merely  speculative,  without  any  intenUon  (so  &r  as 

MHal.  P.C.115.  'Ibid. 

y  Cro.Gar.  186.  *  Fotter,  196. 

<9)  This  must  be  understood  of  mch  words  as  are  described  in  the  be* 
gtamng  of  the  paragraph,  loose  words,  **  not  relative  to  any  treasonable 
act  or  design  then  in  agitation.**  For  words  of  adviee,  or  persuasion^  and 
aU  consultations  for  the  traitorous  purposes  before  mentioned  are  certtdnly 
overt  acts  of  treason.  Fost.  800. 
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appeared)  of  making  any  public  use  of  them,  the  convicting 
the  authors  of  treason  upon  such  an  insufficient  foundation 
has  been  universally  disapproved.  Peachum  was  therefore 
pardoned:  and  diough  Sydney  indeed  was  executed,  yet  it 
was  ta  the  general  discontent  of  the  nation ;  and  his  attainder 
was  afterwards  reversed  by  parliament.  There  was  then  no 
manner  of  doubt,  but  that  the  publication  of  such  a  treason- 
able writing  was  a  sufficient  overt  act  of  treason  at  the  common 
law^ ;  though  of  late  even  that  has  been  questioned.  (4) 

2.  The  second  species  of  treason  is,  "  if  a  man  do  violate  the 
king's  companion,  or  the  king^s  eldest  daughter  unmarried, 
or  the  wife  of  the  king's  eldest  son  and  heir."  By  the  king's 
companion  is  meant  his  wife ;  and  by  violation  is  understood 
carnal  knowledge,  as  well  without  force,  as  with  it :  and  this 
is  high  treason  in  both  parties,  if  both  be  consenting;  as 
some  of  the  wives  of  Henry  the  eighth  by  &tal  experience 
evinced.  The  plain  intention  of  this  law  is  to  guard  the 
blood  royal  from  any  suspicion  of  bastardy,  whereby  the 
succession  to  the  crown  might  be  rendered  dubious  (5) :  and, 

^  I  Hal.  P.C.118.  1  Hawk.  P.  C,  c.  17. 

(4)  The  queen  in  this  first  species  of  treason,  means  the  queen  consort, 
and  extends  to  a  wife  de/acio,  but  only  during  coverture :  there  is  no 
doubt  that  a  queen  divorced  a  vinculo  matrimonii  is  not  within  the  statute; 
whether  a  divorce  a  menta  et  toro  only  would  exclude  seems  doubtful ; 
the  term  in  the  statute  is  madame  ta  compaigne.  Under  the  words 
^  eldest  son  and  heir,"  is  included,  whoever  shall  be  the  eldest  son  and 
heir  a{)parent  to  a  king  or  queen  regnant  at  the  time  of  the  treason  done. 
What  will  be  an  overt  act  of  compassing  the  death  of  either  of  these  per- 
sons;, must  be  determined,  not  precisely  on  the  same  principles  which  have 
been  laid  down  respecting  the  king  or  queen  regnant ;  the  attempt  must 
be  upon  tAtir  persons,  not  merely  against  their  state  and  dignity.  Lord 
Hale  defines  it  thus,  where  a  man  without  due  process  of  law  expressly  com- 
pMseth  the  wounding  or  death  of  them.  H.P.C.128.  iBa8t.P.C.c.s.s.lO. 

(5>  Mr.  Christian  points  out  the  insufficiency  of  this  reason;  the  chiU 
dren  of  the  second,  and  every  other  son  would  succeed  to  the  crown  be* 
fore  those  of  the  eldest  daughter,  and  yet  their  wives  are  not  protected ; 
her  chastity  too  is  only  guarded  while  she  remains  unmarried,  and  while 
any  child  she  might  bear  could  not  inherit.  Dr.  Lingard  supplies  a  con- 
jecture, whidi  at  least  is  ingenious,  and  free  iron  %he  same  objections. 
The  king,  as  fendal  lord,  might  demand  an  aid  from  his  tenants  at  the  mar- 
riage of  his  eldest  daughter,  and  at  the  marriage  of  her  only;  of  course  he  was 
the  less  likely  to  marry  her,  if  she  was  deflowered ;  and  this  may  have  beea 
the  cause  of  inserting  her  name  spcdally.   Hist,  of  Engl.  iv.  \$$. 
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iber^rc^  whan  this  reason  cea$Bfl^  the  law  ceases  whb  it ;  fi>r 
to  Tiolate  a  queen  or  princess-dowager  is  held  to  be  bo  tx^^ 
son^:  in  like  maimer  as,  by  the  feodal  laW)  it  was  «  felon;^ 
and  attended  with  a  Ibrfisiture  of  the  fie^  if  the  vassal  vitiated 
Ihe  wife  or  daii^hter  of  his  lord"*;  but  not  6o»  if  be  oaJy 
bis  widow.® 


S.  The  third  species  of  treason  is,  *^  if  a  man  do  levy  war 
^  against  our  lord  the  king  in  his  realm.'^  And  this  may  be 
done  by  taking  arms,  not  only  to  dethrone  the  king,  but  under 
[  82  ]]  pretence  to  reform  religion,  or  the  laws,  or  to  remove  evil 
counsellors,  or  other  grievances  whether  real  or  pretended.^ 
For  the  law  does  not,  neither  can  it,  permit  any  private  mai^ 
or  set  of  men,  to  interfere  forcibly  in  matters  of  such  high 
importance;  especially  as  it  has  established  a  sufficient  power» 
fer  these  purposes,  in  the  high  court  of  pu-liament :  neither 
does  the  constitution  justify  any  private  or  particular  resist- 
ance for  private  or  particidar  grievances ;  though  in  cases  of 
national  oppression  the  nation  has  very  justifiably  risen  as  one 
man,  to  vindicate  the  original  contract  subsisting  between  the 
king  and  his  people.  To  resist  the  king's  forces  by  defending 
a  castle  against  them,  is  a  levying  of  war :  and  so  is  an  insur- 
rection with  an  avowed  design  to  pull  down  all  inckisiiresy 
0U  brothels)  and  the  likei  the  universality  of  the  design 
making  it  a  rebdlion  agatnet  the  siate^  an  usurpation  of  the 
powers  of  govetnment,  and  an  insolent  invasion  of  the  king^s 
authority. '  But  a  tumult,  with  a  view  to  pull  down  a  particular 
house,  or  lay  open  a  particular  inclosure^  amounts  at  most  to 
A  rioti  this  being  no  genetid  defiance  of  public  govemmefcit. 
So,  if  two  soligects  quarrel  and  levy  war  agamst  each  other, 
(in  that  spirit  of  private  wai^  which  prevailed  all  over 
Europe^  in  the  early  feodal  times,)  it  is  only  a  great  riot  and 
c(mtempt,  and  no  treason.  Thus  it  happened  between  the  earls 
of  Hereford  and  Gloucester  in  SOEdw.I.  who  raised  eaeh  a 
little  army,  and  committed  outrages  upon  each  other^s  lands^ 
burning  houses,  attended  with  the  loiss  of  many  lives :  yet  this 
was  held  to  be  no  high  treason,  but  only  a  great  misdemesnor.^ 
A  bare  conqpiraqr  to  levy  war  does  not  amount  to  this  species 
of  treason;   but  (if  paiticukuiy  poititod  M  the  penon  of  the 

«  3  Inst  9.  BlHd.  P.CISS. 

^  JP'mi.  Lh  t.3k  ^  RobOTtioii  Ch.  V.  i.  45.  286. 

«  Rid.  t.  SK  ^  I  Hal.  P.C.  tS6. 

'  lHawk.P.C.  c.l7.i.B5i 
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king  or  hb  govetHmeiit)  it  liills  within  th«  first,  of  isonipafisiiij; 
or  imping  the  king's  death.*'  (6) 

4^  ^  If  A  man  be  adherent  to  the  king^s  enemies  in  his 
^^  reahn,  givii^  to  them  aid  and  comfort  in  the  reahn,  or  els^ 
^'  where^"  he  is  also  declared  guilty  of  high  treason.  Hiis 
most  likewise  be  proved  by  some  overt  act,  as  by  giving  them 
inUUigence  (7)»  by  sending  them  provisions,  by  selling  them 
arms,  by  treacherously  surrendering  a  fortress,  or  the  like.^ 
By  enemies  are  here  understood  the  subjects  of  foreign  [  83  1 
powers  with  whom  we  are  at  open  war.  As  to  foreign  pirates 
ot  robbars,  who  may  happen  to  invade  our  coasts,  without 
any  <ipen  hostilides  between  their  nation  and  our  own,  and 
without  any  commission  fix>m  any  prince  or  state  at  enmity 
with  the  crown  of  Great  Britain,  the  giving  them  any  assist- 
aoee  is  also  clearly  treason ;  either  in  the  light  of  adhering  to 
die  poblic  enemies  of  the  king  and  kingdom  ",  or  else  in  tha| 
af  levying  war  against  his  majesty*    And,  most  indisputably, 

»  3  tMt  9i    Foiter.911. 81&  >  S  Iiitt.ia  »  Fotteri  S19. 


{€)  By  the  36  G.  3.  c.7.  (enacted  only  fot  the  late  king's  life,  but  -as  to 
this  purpose,  made  perpetual  by  the  57  0. 5.  c.  6.)  it  k  provkied  that  if 
any  one  within  the  re^m,  or  without,  shall  compass  or  intend  deathj  de» 
tcniction,  or  any  bodily  harm  tending  thereto,  maiming^  or  wounding, 
imprisonment  or  restraint  o£  H.  M.,  or  to  depose  him  horn  the  style, 
honour,  or  Jcingly  name  o£  the  imperial  crown  of  these  realms,  or  o  levy 
war  against  hfan  within  this  realm,  in  order  by  force  or  constraint,  to  con^ 
pti  him  to  change  his  measures  or  counsels,  or  in  order  to  put  any  con* 
straint  upon,  or  intimidate  both^  or  dther  house  of  parliament,  or  to 
more  or  stir  any  foreigner  with  force  to  invade'  this  realm,  or  any  of  his 
msyeaty's  dominions,  and  such  compassing  or  intentions  shall  express  by 
pubSbhing  any  printing  or  writing,  or  by  any  other  overt  act ;  being  con* 
victed  thereof  upon  the  oaths  of  two  witnesses  upon  triid,or  otherwise,  by 
due  course  of  law,  such  penon  shall  be  adjudged  a  traitor,  and  suflf»r 
death,  and  forfeit  as  in  cases  of  high  treason.  Perhaps  all  the  ofiences 
enumerated  in  this  statute,  were  already  chargeable  as  overt  acts  of  com- 
pasang  the  death  of  the  king;  but  this  makes  them  substantive  treasons; 
and  therd>y  (to  use  the  words  of  Abbott  C«  J.),  **  the  law  is  rendered  more 
elear  and  plain,  both  to  those  who  are  bound  to  obey  it,  and  to  those  who 
amy  be  engaged  in  the  administration  of  it.*'  Charge  to  th6  grand  jury 
en  the  special  commission,  March  il%  1820. 

(7)  The  intelligence  need  not  actually  reach  the  enemy  Mr.  X  Foster 
observes,  that  the  bare  sending  money  or  provisions,  or  sending  intelli- 
gence to  p^mIs  or  enemies,  which  in  most  cases  is  the  most  effectual  aid 
that  can  be  given  them,  will  make  a  man  a  traitor,  though  the  money  or 
intell^ence  should  happen  to  be  intercepted.  P.  217. 
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tbe  same  acts  of  adherence  or  aid,  which  (when  applied  to 
foreign  enemies)  will  constitute  treason  under  this  branch  of 
the  statute,  will  (when  afibrded  to  our  own  fellow-subjects  in 
actual  rebellion  at  home)  amount  to  high  treason  under  the 
description  of  levying  war  against  the  king."  But  to  relieve 
a  rebel,  fled  out  of  the  kingdom,  is  no  treason :  for  the  statute 
is  taken  strictly,  and  a  rebel  is  not  an  eneny:  an  enemy 
being  always  the  subject  of  some  foreign  prince,  and  one  who 
owes  no  allegiance  to  the  crown  of  England."  And  if  a  per* 
.  son  be  under  circumstances  of  actual  force  and  constraint, 
through  a  well-grounded  apprehension  of  injury  to  his  life  or 
person,  this  fear  or  compulsion  will  excuse  his  even  joining 
with  either  rebels  or  enemies  in  the  kingdom,  provided  he 
leaves  them  whenever  he  hath  a  safe  opportunity.^  (8) 

5.  ^<  If  a  man  counterfeit  the  king's  great  or  privy  seal," 
this  is  also  high  treason.  But  if  a  man  takes  wax  bearing  the 
impression  of  the  great  seal  ofi*  from  one  patent,  and  fixes  it 
on  another,  this  is  held  to  be  only  an  abuse  of  the  seal,  and 
not  a  counterfeiting  of  it :  as  was  the  case  of  a  certain  chaplain, 
who  in  such  manner  framed  a  dispensation  for  non-residence. 
But  the  knavish  artifice  of  a  lawyer  much  exceeded  this  of  the 
divine.  One  of  the  clerks  in  chancery  glewed  together  two 
pieces  of  parchment ;  on  the  uppermost  of  which  he  wrote 
a  patent,  to  which  he  regularly  obtained  the  great  seal,  the 
[  84  ]  label  going  through  both  the  skins.  He  then  dissolved  the 
cement ;  and  taking  off  the  written  patent,  on  the  blank  skin 
wrote  a  fresh  patent,  of  a  different  import  from  the  former, 
and  published  it  as  true.  This  was  held  no  counterfeiting  of 
the  great  seal,  but  only  a  great  misprision ;  and  sir  Edward 
Ck>ke  P  mentions  it  with  some  indignation,  that  the  party  was 
living  at  that  day.  (9) 

"  F(Mter,916.  ^  t^oster^Sl^. 

•  1  Hawk.  P.  C.  C.17.  i.98i  <i  3  Inst.  16. 

(8)  But  an  apprehensioD^  though  ever  so  well  grounded,  of  having  houies 
burnt,  or  estates  wasted,  or  cattle  destroyed,  or  of  any  other  mischief  of 
the  like  kind,  will  not  excuse  in  the  case  of  joining  and  marching  with 
rebels  or  enemies.    Foster,  s  1 7. 

(9)  Even  after  the  making,  and  delivery  of  a  new  seal,  and  the  breaking 
of  the  old  one,  it  is  high  treason  to  counterfeit  the  latter,  and  apply  it  to 
an  instrument  of  no  date,  or  of  a  date  when  it  was  in  use.  1  Hale,  H.  P.  C.  1 77 
To  constitute  the  offence,  however,  in  any  case,  there  must  be  an  actual 
application  of  the  counterfeit,  so  as  to  produce  an  impresuon  in  testi- 
mony 
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6.  The  sixth  species  of  treason  under  this  statute,  is  *Mf  a 
**  man  counterfeit  the  king's  money;  and  if  a  man  bring  false 
'^  money  into  the  reahn  counterfeit  to  the  money  of  England, 
*'  knowing  the  money  to  be  false,  to  merchandize  and  make 
<*  pajrment  withal."  As  to  the  first  branch,  counterfeiting 
the  king's  money ;  this  is  treason,'  whether  the  ialse  money  be 
uttered  in  payment  or  not  Also  if  the  king's  own  minters 
alter  the  standard  or  alloy  established  by  law,  it  is  treason, 
fiut  gold  and  silver  money  only  are  held  to  be  within  the 
statute.^  With  regard  likewise  to  the  second  branch,  im- 
porting foreign  counterfeit  money,  in  order  to  utter  it  here ; 
it  is  held  that  uttering  it,  without  importing  it,  is  not  within 
the  statute.'    But  of  this  we  shall  presently  say  more.  (10) 

fl  1  Hawk.  P.  C.  c.  17.  s.57.  '  Ibid,  c.  17.  s.  8S.     1  Hal.P.CSSI. 

,,  1 -  — —     ■     — — ■ — — ^     ■  a  

mony  of  some  writing ;  the  mere  making  a  seal  similar  to  the  original, 
though  with  intent  so  to  apply  it,  is  only  a  compassing  to  counterfeit, 
and  panishable  as  a  misdemeanour.  IbUL  187. 

(10)  Other  important  questions  arise  upon  this  clause  of  the  statute,  which 
it  may  be  conyenient  to  notice  shortly  in  this  place.  1  st.  What  is  the  extent 
of  the  term,  "  king's  money?"  Before  the  union  with  Ireland,  this  point  was 
much  discussed  in  respect  of  gold  and  silver  money  coined  and  issued  in 
that  kingdom ;  and  the  better  opinion  seems  to  have  been  upon  principle, 
and  the  comparison  of  this  with  later  statutes,  that  such  money  was  king's 
money,  and  the  counterfeiting  of  it  high  treason.  The  acguments  upon 
^ich  this  conclusion  is  founded,  will  apply  equally  to  the  case  of  money 
coined  by  the  king's  authority  in  any  other  part  of  his  dominions  and  not 
restrained  in  its  circulation  to  that  part.  There  is  certainly  this  diffi- 
culty attending  this  conclusion,  that  a  person  may  have  no  knowledge  that 
the  money  he  so  counterfeits  is  the  king's  money,  and  therefore  may  incur 
the  penalties  of  high  treason  unwittingly;  at  the  present  day,  indeedi 
there  is  no  hardship  in  this,  for  later  statutes  have  made  the  counterfeiting 
even  of  foreign  coin,  whether  current  or  not,  in  this  realm,  highly  penal, 
and  the  man  who  does  an  act,  which  he  knows  to  be  illegal,  cannot  com« 
plain,  if  it  involves  him  in  consequences  more  serious  than  he  anticipated, 
fiut  as  these  statutes  cannot  be  taken  into  the  account  in  a  question  on 
an  older  statute,  the  only  answer  which  the  difficulty  seems  to  admit  of,  is 
that  legally  the  subject  is  bound  to  know  the  king's  coin ;  and  that  the  same 
ignorance  might  in  fact  subsist,  either  as  to  very  ancient,  or  very  recent 
coins,  issued  in  England  itself^  and  yet  there  can  be  no  doubt  that  the  act 
itself  of  counterfeiting  them  would  be  high-treason. 

Sd.  What  is  the  meaning,  of  the  term,  '*  money  of  England  ?"  And  it  u 
•aid,  that  by  this,  is  to  be  understood  all  such  money  as  is  coined  and 
issued  by  the  authority  of  the  crown  of  England,  in  any  part  of  the  domi« 
nions  oC  England ;  for  the  law  would  be  inconsistent,  unless  the  second 
clause  made  it  treason  to  import  the  same  counterfeit  money,  which  the 
first  had  made  it  treason  to  counterfeit.    It  is  obvious,  however,  that  thia 

argument 
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7.  The  last  species  of  treason  ascertained  by  llie  statute  is 
^  If  a  man  slay  the  chancellor^  treasurer,  or  the  king's  jattices 
f'  of  the  one  hmdi  or  the  other,  justices  in  eyre,  or  justices  of 
^  assize^  and  all  other  justices  assigned  to  hear  and  determine, 
^  being  in  dieir  places  doing  their  offices.**  These  high 
magistrBteS)  as  they  rqiresent  the  king's  majesty  during  the 
execution  of  their  offices,  are  therefore  for  the  time  eqmlly 
legorded  by  the  law.  But  this  statute  extends  only  to  die 
actual  killing  of  them,  and  not  wounding,  or  a  bare  attempt 
lo  kill  them.  It  extends  also  only  to  the  officers  therem 
specified;  and  therefore  the  barons  of  the  exchequer,  as 
such,  are  not  within  the  protection  of  this  act*:  but  ihs 
lord  keeper  or  commissioners  of  the  great  seal  now  se6m  to 
be  within  it,  by  virtue  of  the  statutes  5Eliz.  c.  18.  and  1  W. 
&M.  c.21.  (11) 

*  1  HaLP.C.  SSI. 

ai]gument  admits  of  a  difierent  af^plicatioDy  and  the  restricted  term,  **  moaej 
of  England/'  may  ai  wdi  be  used  to  restnui  the  general  term,  **  kirig's 
money/' as  this  latter  to  enlarge  the  former. 

Sd.  From  what  place  must  the  importation  be?  And-  as  to  thii^ 
it  was  determined  rery  early,  that  an  importation  from  Ireland,  then  an 
indq»endent  member  of  the  crown,  was  not  within  the  statute,  but  that  the 
clause  was  levelled  against  importation,  where  the  counterfeiting  itsdf  was 
not  punishable,  that  is,  where  it  took  place  in  the  dominions  of  another 
soverdgn.  And  it  is  now  understood,  that  the  same  rule  extends  to  ex- 
clude all  the  plantations  and  dominions  of  England,  where  the  same  laws 
are  in  force,  by  which  the  counterfeiter  himself  is  punishable. 

4th.  A  fourth  question  arises  not  only  upon  this,  but  aU  the  statutes  on 
the  same  subject ;  namely,  what  degree  of  resemblance  to  the  true  coin  in 
the  counterfeit  piece,  is  necessary  to  constitute  the  offisnee  of  counter* 
feiting  ?  This  is  a  questioB  of  fiurt,  but  the  principle  seems  to  be  that  tJbere 
must  be  resemblance  enough  to  give  the  coin  circulation,  and  impose  upon . 
the  world  generally,  but  tlmt  the  resemblance  need  not  be  perfect.  Thus^ 
where  the  counterfeit  impressions  were  exact,  but  in  one  case,  the  coin 
was  not  round,  and  in  another  there  was  an  awkward  roughness  upon  the 
edges,  so  that  the  coins  would  be  taken  by  nobody,  it  was  held  that  the 
oflences  were  not  complete.  And  on  the  other  hand,  where  the  counterfeit 
shilling  was  **  quite  smooth,  without  the  smallest  vestige  of  other  head  or 
tail,"  but  at  the  same  time  was  very  like  those  shillings,  the  impression  on 
which  had  been  worn  away  by  time,  and  might  have  been  readily  taken  by 
ordinary  persons  for  such,  the  oflence  was  held  to  be  sufficiently  committed. 
Vorley's  case.  Wooldridge's  case,  Leach,  76.  JOQ.  Wilson's  caie,LeBch,  985. 
East's  P.  C.  civ.  ss.  4, 5,6. 

(11)  Although  it  b  part  of  die  commission  of  justices  of  the  peace,  to 
hear  and  determine  certain  felonies,  they  are  not  within  the  statute,  which 
applies  to  such  justices  only  as  have  a  commission  of  oyer  and  terminer^  as 

the 
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Thus  oarefiil  was  the  lepdature,  in  the  reign  of  Edward 
th^thkd,  to  specify  and  i^uoe  to  a  oertidnty  the  vagoe  noCkiDs 
of  treason^  that  had  ibrmerfy  prerailed  in  our  courts.  But 
the  act  does  not  stop  here,  but  goes  on.  <<  Because  odier 
^^  like  cases'  of  treason  may  happen  in  time  to  come,  which 
*<  cannot  be  thought  of  nor  declared  at  present,  it  is  accorded, 
*<  that  if  aqy  other  case  supposed  to  be  treason,  which  is  not 
*^  above  specified,  doth  happen  before  any  judge ;  the  judge 
^  shalTtany  without  going  to  judgment  of  the  treason,  till  the 
^  cause  be  shewed  and  declared  before  the  king  and  his  parlia- 
^*  ment,  whether  it  ought  to  be  judged  treason  or  other 
**  felony/'  Sir  Matthew  Hale^  is  very  high  in  his  encomiuaM 
on  the  great  wisdom  and  care  of  the  parliament,  in  thus  kesp* 
ing  judges  within  the  proper  bounds  and  limits  of  this  ac^  by 
net  suffering  them  to  run  out  (upon  their  own  <^iniotas} 
uilo  constructive  treasons,  though  in  oases  that  seem  to  them 
to  have  a  like  parity  of  reason,  but  reserving  them  to  the 
decision  of  parliament*  This  is  a  great  security  to  the  public, 
the  judges,  and  even  this  sacred  act  itsdlf ;  and  leaves  a 
weighty  memento  to  judges  to  be  careful  and  not  oveivhasty  in 
kfting  in  treasons  by  construction  or  intetpretotion,  especially 
in  new  cases  that  have  not  been  resolved  and  setded.  S.  He 
observes,  that  as  the  authoritative  decision  of  these  casus  omissi 
is  reserved  ix>  the  king  and  parliament^  the  most  regular  way 
to  do  it  is  by  a  new  deckrative  act;  and  therefore  the  opinion 
of  any  one  or  of  both  houses,  though  of  very  respectable 
weight,  is  not  that  solemn  declaration  referred  to  by  this  act, 
as  the  only  criterion  for  judging  of  fiiture  treasons* 

1h  coDsequenoe  of  this  power,  not  indeed  originally  granted 
by  the  statute  of  Edward  III.,  but  constitutionally  inherent  in 
every  subsequent  parliament,  (which  cannot  be  abridged  of 
Sby  rights  by  the  act  of  a  precedent  one»)  the  le^ature  was 
ektremely  liberal  in  declaring  new  treasons  in  the  unfortunate 
Mign  of  king  Richard  the  second ;  as,  particulariy  the  killing 

«  1  Hal.  P.  C.  259. 


the  principal  dengnstioa  of  their  ofiBce.  1  Hole,  H. P.O. S3 1.  With  respect 
^  t^  exdusion  of  the  barons  of  the  exchequer,  there  b  some  disagreement 
among  the  text  writers.  Lord  Hale,  in  the  passage  referred  to,  takes  no 
particular  notice  of  the  case,  but  merely  says  that  the  statute  extends 
10  no  other  officers  than  those  named.  For  the  operation  of  the  statutes 
of  Elisabeth,  and  WUliam  and  Mary,  sea  VolJII.  p.47,48.  n.(io). 
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of  an  embassador  was  made  so ;  whidi  seems  to  be  founded 
upon  better  reason  than  the  raoltitude  of  other  points,  that 
were  then  strained  up  to  this  high  ofience :  the  most  arbitrary 
and  absurd  of  all  which  was  by  the  statute  21  Ric.II.  cS., 
which  made  the  bare  purpose  and  intent  of  killing  or  deposing 
the  king,  without  any  overt  act  to  demonstrate  it,  high  treason. 
And  yet  so  little  effect  have  over-violent  laws  to  prevent  any 
crime,  that  within  two  years  afterwards  this  very  prince  was 
both  deposed  and  murdered.  And  in  the  first  year  of  his 
successor's  reign,  an  act  was  passed  %  reciting,'  **  that  no  man 
'*  knew  how  he  ought  to  behave  himself,  to  do,  speak,  or  say, 
**  for  doubt  of  such  pains  of  treason;  and  therefore  it  was 
*^  accorded,  that  in  no  time  to  come  any  treason  be  judged 
'*  otherwise  than  was  ordained  by  the  statute  of  king  Edward 
<^  the  third."  This  at  once  swept  away  the  whole  load  of  ex- 
travagant treasons  introduced  in  the  time  of  Richard  the  seeondv 

But  afterwards,  between  the  reign  of  Henxy  the  fourth 
and  Queen  Mary,  iand  particularly  in  the  bloody  reign  of 
Henry  the  eighth,  the  spirit  of  inventing  new  and  strange 
treasons  was  revived;  among  which  we  may  reckon  the 
ofiences  of  clipping  money ;  breaking  prison  or  rescue,  when 
the  prisoner  is  committed  for  treason  (12);  burning  houses  to 
extort  money ;  stealing  cattle  by  Welshmen ;  counterfeiting 
foreign  coin ;  wilfiil  poisoning;  execrations  against  the  king^ 
calling  him  opprobrious  names  by  public  writing;  counter- 
feiting the  sign  manual  or  signet;  refiising  to  abjure  the 
pope;  deflowering  or  marrying,  without  the  royal  licence, 
any  of  the  king's  children,  sisters,  aunts,  nephews,  or  nieces ; 
bare  solicitation  of  the  chastity  of  the  queen  or  princess,  or 
advances  made  by  themselves ;  marrying  with  the  king,  by  a 
woman  not  a  virgin,  without  previously  discovering  to  him 
such  her  unchaste  life ;  judging  or  believing  (manifested  by 
any  oveit  act)  the  king  to  have  been  lawfully  married  to  Ann 
of  Cleve;  delegating  fiY)m  the  king's  royal  style  and  title; 
impugning  his  supremacy;  and  assembling  riotously  to  the 
C  87  ]  number  of  twelve,  and  not  dispersing  upon  proclamation : 
all  which  new-fangled  treasons  were  totally  abrogated  by  the 
statute  1  Mar.  cl.  which  once  more  reduced  all  treasons  to 

"  Stat.  1  Hen.  IV.  c.lO. 


(13}  This  was  not  so  violent  a  departure  from  the  spirit  of  the  law,  as 
the  other  cases  here  mentioned.    See  post,  p.  150, 1  Si. 
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the  standard  of  the  statute  25£dw.III.  Since  which  time, 
though  the  legislature  has  been  more  cautious  in  creating  new 
ofiFences  of  this  kind,  yet  the  nuniber  is  very  considerably  in- 
creased, Bs  we  shall  find  upon  a  short  review.  (13) 

These  new  treasons,  created  since  the  statute  I  Mar*  c  1. 
and  not  oompriehended  under  the  description  of  statute 
25£dw.III.,  I  sliall  comprise  under  three  heads.  1.  Such 
as  relate  to  papists.  2.  Such  as  relate  to  iabifying  the  coin 
or  other  royal  signatures.  S.  Such  as  are  created  for  the 
security  of  die  protestant  succession  in  the  house  of  Hanover. 

1.  The  first  species,  relating  to  papists^  was  considered  in 
a  preceding  chapter,  among  the  penalties  incurred  by  that 
branch  of  non-conformists  to  the  national  church ;  wherein 
we  have  only  to  remember,  that  by  statute  5  Eliz.  c.l.  to  de- 
fend the  pope's  jurisdiction  in  this  realm  is^  fi>r  the  first  time, 
a  heavy  misdemesnor :  and,  if  the  offence  be  repeated,  it  is 
high  treascm*  Also  by  statute  27  Eliz.  c- 2.  if  any  popish 
priest,  bom  in  the  dominions  of  the  crown  of  England,  shall 
come  over  hither  from  beyond  the  seas,  unless  driven  by  stress 
of  weather  %  and  departing  in  a  reasonable  time*;  or  shall 
tarry  here  three  days  without  conforming  to  the  church, 
and  taking  the  oaths ;  he  is  guilty  of  high  treason.  And  by 
statute  3  JacL  c4.  if  any  natural-bom  subject  be  withdrawn 
firom  his  allegiance,  and  reconciled  to  the  pope  or  see  of 
Borneo  or  any  other  prince  or  state,  both  he  and  all  such  as 
procure  such  reconciliation  shall  incur  the  guilt  of  high  trea- 

«"  Sir  T.  IUym.377.  '  Littch.1. 

(15)  The  1 M.  c  1,  was,  as  Mr.  Christian  has  obsenred,  a  confirmation 
of  a  more  important  statute,  l  E.  6.  c.  12. ;  but  as  in  the  reign  of  Edward^ 
some  new  treasons  were  created,  it  had  also  the  further  effect  of  repealing 
them.  Mary  herself,  however,  created  several  treasons;  the  1  &  S  Ph.  & 
M.  c.  9.  made  it  treason  in  principals,  procurers,  and  abettors,  for  any 
person  to  have  prayed  nnee  the  eomntencemeni  of  the  tessioih  or  hereafter  to 
pray  or  desire  that  God  would  shorten  the  queen's  days,  or  take  her  out  of 
the  way,  or  any  such  malicious  prayer  amounting  to  the  same  effect.  Dr. 
Lbgard,  who  is  the  best  authority  in  such  a  case,  states  that  the  act  was 
occasioned  by  Ross,  a  celebrated  protestant  preacher,  who  openly  prayed 
that  God  would  either  convert  the  heart  of  the  queen,  or  take  her  out  of 
thisworid.  The  retrospective  clause,  which  was,  perhaps,  not  strictly 
neoa«ny,  was  of  courte  intended  to  include  the  case  of  Ross.  Lingard, 
TU.  f  6t. 
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soiu  These  were  moitioiied  wider  the  division  bdfere  leferted 
to,  erspiritiiBl  oflkaces,  md  I  now  repent  tbem  as  tenfM^al 
ones  ako;  the  reason  ot  disdngiiishkig  these  overt  acts  el 
popery  firom  all  others,  bj  setting  the  mark  of  hi^  treason 
upcm  thera,  being  certainly  on  a  dvil,  and  not  on  a  religious, 
aeecNint.  For  eveiy  popish  priest  ot  course  renounees  liis 
[  88  ]  ^cj^ce  to  his  temporal  sovereign  npon  taking  orders ;  l^al 
being  inconristtet  with  his  new  engagements  of  caBomciA 
obedience  to  the  pope ;  and  the  same  may  be  said  of  an  ob- 
stmate  defence  of  his  authority  here,  or  a  formal  reeonciliatioii 
to  the  see  of  Rorae^  which  the  statute  construes  to  be  a  with- 
drawing fixun  one's  natural  allegiance ;  and,  therefore,  besides 
being  recoBcfled  <^  to  the  pope^**  it  also  addiB,  ^  or  any  other 
«  {Mrimee  op  slata"  (14) 

2.  With  regard  to  treasons  velati've  to  the  coin  or  other 
niy«f  sigmUmrs^  we  may  reeoBect  that  the  onfy  two  oflbncea 
Ttspet&Ag  the  onnage,  which  are  made  treason  fay  dte  stailoto 
tSEAw.  III^  are  Ae  actual  comnlerfeiting  the  gold  aiMt  sihwr 
coin  of  this  kingdom ;  or  the  impcnting  such  conuterfkit  me^ 
Bcy  with  intent  to  utter  it,  knowing  it  ti^  be  &lse.  But  these 
not  beng  fewid  suScient  to  restrain  the  evil  practices  of 
coiners  and  false  roonqpcrs,  odier  staitutes  have  been  since 
made  for  that  purpose.  Hie  eiirae  itself  is  made  a  spede^  of 
Ug^  treason ;  as  being  a  breach  of  aHegiance,  by  iniiringing 
the  king^s  prerogative^  and  assuming  one  of  the  attributes  of 
the  sovereign  to  vriiom  atone  it  beloi^  to  set  theWueand 
denomination  of  coin  made  at  home,  or  to  fix  the  cunenqi 
of  foreign  money :  and  besides,  as  all  money  whaoh  bears  the 
stamp  of  the  kingdom  is  sent  into  the  winrld  upon  the  pubUe 
fiuth,  as  containing  inetal  of  a  particular  weight  and  standard, 
whoever  fidsifies  this  is  an  ofiender  against  the  state,  by  con- 
tributing to  render  that  public  fiuth  suspect^  (15)  And 
upon  the  same  reasons,  by  a  law  of  the  emperor  Constan- 
tine^  fiUse  coiners  were  dedared  guil^  of  hi^  fjreason^  and 
were  condemned  to  be  burnt  alive:  as,  by  the  laws  of 
Athens  *  an  counterfeiters,  debasers,  and  diminishers  of  die 
current  coin  were  subjected  to  ci^ital  punishment.  How- 
ever, it  must  be  owned,  that  this  mstbod  (tf  reasoning  is  a 

^C.  9.  24.  2.     OmL  7%eod.de^fia9amonetatL9.        •  IHitt.  Ant.  b.t.  cSS. 


( 14)  See  ante,  p.  58.  (15)  See  Vol.  I.  p.  978. 
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little  OTerstrained ;  counterfeiting  or  debasing  the  coin  being 
luwally  practised,  rather  for  the  sake  of  private  and  nnlawfiil 
lucre,  tiian  out  of  any  disaffection  to  the  sovereign.  And 
therefore  both  this  and  its  kindred  species  of  treason,  that  of  L  ^^  ] 
eoBnter^ting  the  seals  of  the  crown  or  other  royal  signatures, 
seem  better  denominated  by  the  kter  civilians  a  bmudi  of  the 
crimen  Jbbi  cr  forgery,)  in  which  they  are  followed  by  Glan- 
vil*,  Bracton^  and  Fleta%)  than  by  Constanrine  and  our 
Edward  the  third,  a  species  of  the  crimen  laesae  mqjestaiU  or 
high  treason.  For  this  confounds  the  distinction  and  pro- 
portion of  offences ;  and,  by  affixing  the  same  ideas  of  guilt 
upon  the  man  who  coins  a  leaden  groat  and  him  who  assassi- 
nates his  sovereign*  takes  o/S  from  that  horror  which  ought 
to  attend  the  very  mention  of  the  crime  of  high  treason,  aiu) 
makes  it  more  fiuniliar  to  the  subject.  Before  the  statute 
95  Edw.  III.  the  offence  of  counterfeiting  the  coin  was  held 
to  be  only  a  species  of  petit  treascm  ^ ;  but  subsequent  acts  in 
thdr  new  extensions  of  the  offence  have  followed  the  example 
of  that  statute,  and  have  made  it  equally  high  treason  witii 
an  endeavour  to  subvert  the  govemmoit,  though  not  quke 
equal  in  its  punishment. 

Ik  consequence  of  the  principle  thus  adopted,  the  statute 
1  Mar.  c.  1.  having  at  one  stroke  repealed  all  intermediate 
treasons  created  since  the  25  £dw.  III.,  it  was  thought  expe- 
dient  by  statute  1  Mar.  st.  2.  c  6.  to  revive  two  species  there- 
of, vix*  1.  That  if  any  person  felsely  forge  or  counterfeit  any  . 
such  kind  of  coin  of  gdU  or  silver,  as  is  not  the  proper  coin  of 
this  realm,  but  shall  be  current  within  this  realm  by  consent  of 
the  crown ;  or,  2.  shall  falsely  forge  or  count^feit  tiie  sign 
manual,  privy  signet,  or  privy  seal;  such  offences  shall  be 
deemed  high  treason  (16).  And  by  statute  1  &  2  P.&  M.  c.  1 1. 
if  any  persons  do  bring  into  this  realm  such  felse  or  counter-^ 
felt  foreign  money,  being  current  here,  knowing  the  same  to 
be  felse,  with  intent  to  utter  the  same  in  payment,  they  shall 
be  deemed  offinders  in  high  treason.     The  money  referred 

•  /.  14.  c.  7.  '  /.  1.  c.  22. 

^^s.c.3.5i&a  *  i;iw.p.a«4. 


(16)  The  7  Aim.  c.2l.  t. 9.  faumade  it  high  treMNm  to  ootuttsrfeit  Aor 
of  dbe  •ealfl  continued  to  be  used  in  Scotland  according  to  the  S4th  article 
tiie  union. 
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to  in  these  statutes  must  be  such  as  is  absolutely  curr^it  here, 
in  all  payments,  by  the  king's  prodamadon ;  of  which  there 
is  none  at  present,  Portugal  money  being  only  taken  by  con^ 
[  90  3   sent,  as  i^proaching  the  nearest  to  our  standard :  and  felling 
in  well  enough  with  our  divisions  of  money  into  pounds  and 
shillings :  therefore  to  counterfeit  it  is  not  high  treason,  but 
another  inferior  oflfence.     Clipping  or  defacing  the  genuine 
coin  was  not  hitherto  included  in  these  statutes ;  though  an 
offence  equally  pernicious  to  trade,  and  an  equal  insult  upon 
the  prerogative,  as  well  as  personal  affi*ont  to  the  sovereign ; 
whose  very  image  ought  to  be  had  in  reverence  by  all  loyal 
subjects.     And  therefore  among  the  Romans  %  defecing  or 
even  melting  down  the  emperor's  statues  was  made  treason 
by  the  Julian  law ;  together  with  other  offences  of  the  like 
sort,  according  to  that  vague  conclusion,  ^^  aliudve  quid  simile 
'*  si  admiserint"     And  now,  in  England,  by  statute  5  Eliz^ 
ell*  clipping,  washing,  rounding,  or  filing,  for  wicked  gain's 
sake,  any  of  the  money  of  this  realm,  or  other  money  suf- 
fered to  be  current  here,  shall  be  adjudged  to  be  high  treason; 
and  by  statute  18  Eliz.  c.  1.  (because  **  the  same  law,  being. 
^*  penal,  ought  to  be  taken  and  expounded  strictly  according 
^*  to  the  words  thereof,  and  the  like  offences  not  by  any  equity 
^  to  receive  the  like  punishment  or  piuns,")  the  same  species  of 
oflfences  is  therefore  described  in  other  more  general  words ;  viz» 
impairing,  diminishing,  falsifying,  scaling,  and  lightening;  and 
made  liable  to  the  same  penalties.     By  statute  8  &  9  W.  III. 
c.  26.  made  perpetual  by  7  Ann.  c  25.  whoever,  without  pro* 
per  authority,  shall  knowingly  make  or  mend,  or  assist  in  so 
doing,  or  shall  buy,  sell,  conceal,  hide,  or  knowingly  have  in 
his  possession,  any  implements  of  coinage  specified  in  the  act, 
or  other  tools  or  instruments  proper  only  for  the  coinage  of 
money ;  or  shall  convey  the  same  out  of  the  king's  mint ;  he, 
together  with  his  counsellors,  procurers,  aiders,  and  abettors, 
shall  be  guilty  of  high  treason,  which  is  by  much  the  severest 
branch  of  the  coinage  law.     The  statute  goes  on  farther,  and 
enacts,  that  to  mark  any  coin  on  the  edges  with  letters,  or 
otherwise  in   imitation  of  those  used   in   the  mint;  or  to 
colour,  gild,  or  case  over  any  coin  resembling  the  current 
coin,  or  even  round  blanks  of  base  metal ;  shall  be  construed 
high  treason.     But  all  prosecutions  on  this  act  are  to  be 

*  Jff.  48.  4.6. 
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commenc^  within  three  months  after  the  commission  of  the 
offence:  except  those  for  making  or  mending  any  coining 
tool  ear  instrument,  or  for  marking  money  round  the  edges; 
which  are  directed  to  be  commenced  widiin  dx  months  afteJr 
the  oflSsnce  committed  ^  And,  lastly,  by  statute  15GeaIL 
c  S8.  if  any  person  colours  or  alters  any  shilling  or  sixpence, 
either  lawful  or  counterfeit,  to  make  them  respectively  re^ 
semble  a  guinea  or  halfguinea;  or  any  halfpenny  or  farthing 
to  make  them  respectively  resemble  a  shilling  or  sixpence^ 
this  18  also  hi^  treason :  but  the  offender  shall  be  pardoned^ 
ki  case  (bring  out  of  prison)  he  discovers  and  convicts  two 
other  ofienders  of  the  same  kind. 

S.  The  other  new  species  of  high  treason  is  such  as  is 
created  for  the  security  of  the  protestant  succession  over  and 
above  such  treasons  against  the  king  and  government  as  were 
oomprized  under  the  statute  25  £dw.  III.  For  this  purpose^ 
after  the  act  of  settlement  was  made  for  transferring  th^ 
crown  to  the  illustrious  house  of  Hanover,  it  was  enacted  by 
statute  13  &  14  W.  III.  c  3.  that  the  pretended  prince  of 
Wales,  nrfio  was  then  thirteen  years  of  age,  and  had  assumed 
the  title  of  king  James  III.  should  be  attainted  of  high  trea- 
8on ;  and  it  was  made  high  treason  for  any  of  the  king's  sub- 
jects, by  letters,  messages,  or  otherwise,  to  hold  correspond- 
ence with  him,  €ift  any  person  employed  by  him,  or  to  remit 
any  money  for  lus  use,  knowing  die  same  to  be  for  his  ser- 
vice. And  by  statute  17  Geo.  II.  c  39.  it  is  enacted,  that  if 
any  of  the  sons  of  the  pretender  diall  land  or  attempt  to  land 
in  this  kingdom,  or  be  found  in  Great  Britain,  or  Ireland,  or 
any  of  the  dominions  belonging  to  the  same,  he  shall  be  • 
judged  attainted  of  high  treason,  and  sufier  the  pains  thereof. 
And  to  correspond  with  them,  or  to  remit  monqr  for  their 
use,  is  made  high  treason,  in  the  same  manner  as  it  was  to 
correspond  with  the  fetfaer.  By  the  statute  1  Ann.  st.  2.  c.  17.. 
tf  any  person  shall  endeavour  to  deprive  or  hinder  any  per- 
son, being  the  next  in  sucoessi<m  to  the  crown,  according  to 
the  limitations  of  the  act  of  settlement,  from  succeeding  to 
the  crown,  and  shall  maliciously  and  directly  attempt  the 
same  by  aziy  overt  act,  such  dS&ace  shall  be  high  treason*  D  ^^  ] 
And  by  statute  6  Ann.  c.  7.  if  any  person  shall  maliciously, 
advisedly,  and  directly,  by  writing  or  printing,  maintain  and 

f  tet.  7  Afin,  c.  85. 
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affirm,  tliat  any  other  person  liath  any  right  or  title  to  the 
crown  of  this  realm,  otherwise  than  according  to  the  act 
of  settlement ;  or  that  the  kings  of  this  realm  with  the  au- 
thority of  parliament  are  not  able  to  make  laws  and  statutes, 
to  bind  the  crown  and  the  descent  thereof;  such  person  shaU 
be  guilty  of  high  treason.  This  offence  (or  indeed  main- 
taining this  doctrine  in  any  wise,  that  the  king  and  parlia- 
ment cannot  limit  the  crown)  was  once  before  made  high 
treason  by  statute  13  Eliz.  c.  1.  during  the  life  of  that  prin- 
cess. And  after  her  decease  it  continued  a  high  misdemesnor, 
punishable  with  forfeiture  of  goods  and  chattels,  even  in  the 
most  flourishing  aera  of  indefeasible  hereditary  right  axidjure 
divino  succession.  Bui  it  was  again  raised  into  high  treason, 
by  the  statute  of  Anne  l)efore  mentioned,  at  the  time  of  a 
projected  invasion  in  favour  of  the  then  pretender ;  and  upon 
this  statute  one  JVfatthews,  a  printer,  was  convicted  and  exe- 
cuted in  1719,  for  printing  a  treasonable  pamphlet,  entitled 
"  vox  poptdi  vox  Dei  \" 

Thus  much  for  the  crime  of  treason,  or  laesae  majestcUisj 
in  all  its  branches ;  which  consists,  we  may  observe,  origi- 
nally, in  grossly  counteracting  that  allegiance  which  is  due 
from  the  subject  by  either  birth  or  residence:  though,  in 
some  instances,  the  zeal  of  our  legislators  to  stop  the  progress 
of  some  highly  pernicious  practices  has  occasioned  them  a 
little  to  depart  from  this  it's  primitive  idea.  But  of  this 
enough  has  been  hinted  already ;  it  is  now  time  to  pass  on 
from  defining  the  crime  to  describing  its  punishment 

The  punishment  of  high  treason  in  general  is  very  solemn 
and  terrible.  1.  That  the  offender  be  drawn  to  the  gallows, 
and  not  be  carried  or  walk ;  though  usually  (by  connivance  **, 
at  length  ripened  by  humanity  into  law)  a  sle(^  or  hurdle  is 
allowed,  to  preserve  the  offender  from  the  extreme  torment 
of  being  dragged  on  the  ground  or  pavement  ^  2.  That  he  be 
hanged  by  the  neck,  and  then  cut  down  alive.  S.  That  his 
[  93  ]  entrails  be  taken  out,  and  burned,  while  he  is  yet  alive.  4.  That 
his  head  be  cut  off.  5.  That  his  body  be  divided  into  four 
p^ts.    6.  That  his  head  and  quarters  be  at  the  king's  disposal  ^. 

>  Sute  Tr.  IX.  680.  ^    This  puniahmcnt  for  treason,  sir 

^  S3  Ass.  pi.  7.  Edwtfrd  Coke  tells  us,  is>  warnuifed 

'  1  Hal.  P.  C.  382.  by  diTciB  examples  in  Scripture ;  for 
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The  king  may,  and  often  doth  discharge  all  the  punish- 
ment, except  beheadingj^  especially  where  any  of  noble  blood 
are  attainted.  For,  beheading  being  part  of  the  judgment, 
that  may  be  executed,  though  all  the  rest  be  omitted  by  the 
king's  command '.  But  where  beheading  is  no  part  of  the 
judgment,  as  in  murder  or  other  felonies,  it  hath  been  said 
that  the  king  cannot  change  the  judgment,  although  at  the 
request  of  the  party,  from  one  species  of  death  to  another  "*. 
But  of  this  we  shall  say  more  hereafter  \ 

m 

In  the  case  of  coining,  which  is  a  treason  of  a  difierent 
complexion  from  the  rest,  the  punishment  is  milder  for  male 
offenders ;  being  only  to  be  drawn  and  hanged  by  the  neck  till 
dead  ^  But  in  treasons  of  every  kind  the  punishment  of  wo- 
men is  the  same,  and  difierent  from  that  of  men.  For,  as  the 
decency  due  to  the  sex  forbids  the  exposing  and  publicly 
mangling  their  bodies,  their  sentence  (which  is  to  the  full  as 
terrible  to  sensation  as  the  other)  is  to  be  drawn  to  the  gal- 
lows, and  thereto  be  burned  alive  ^  (17) 

The  consequence  of  this  judgment  (attainder,  forfeiture, 
and  corruption  of  blood)  must  be  referred  to  the  latter  end  of 
this  book,  when  we  shall  treat  of  them  altogether,  as  well  in 
treason  as  in  other  ofiences. 

Jtmb  WMM  dnwn,  Bigthan  was  hanged,      '  1  Hal.  P.C.  S51. 
Judas  was  embowelled,  and  so  of  the      *"  3  Inst  52. 
rest     (3  Inst  21 1.)  "  See  ch.  32. 

«»  1  Hal.  P.  C.S51. 
f  2  Hal.  P.C.  399. 


(17)  By  the  30  G.  5.  c.  48.  thb  punbhment  of  burning  women  for  high 
or  petit  treason  is  abolished,  and  hanging  by  the  neck  is  substituted ;  and 
by  the  54  G.  5.  c.  146.,  in  all  cases  of  high  treason  where  the  punishment 
would  have  been  that  first  described  in  the  text,  the  sentence  now  to  be 
awarded  is  drawing  on  a  hurdle,  hanging  by  the  neck  till  dead,  beheading 
and  quartering.  But  after  judgment  his  majesty  may,  by  warrant,  under 
the  sign  manual,  countersigned  by  a  principal  secretary  of  state,  direct' 
that^the  traitor  shall  not  be  drawn  nor  hanged,  but  be  beheaded  alive,  and 
may  in  such  warrant  direct  how  the  body,  head,  and  quarters,  shall  be 
disposed  of.  By  the  FVench  law  high  treason,  when  it  consists  in  an  attempt 
or  conq>iraGy  ^gainst  the  life  o^  person  of  the  Kiftg,  is  punished  as  parricide, 
with  the  addition  of  the  forfeiture  of  the  party's  goods.  See  post,  203.  n. 
Cede  penal,  Kiii.  1. 1.  8.t6. 
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CHAPTER  THE  SEVENTH. 

OP  FELONIES  iNJUKious  to  the  KIN6*s 

PREROGATIVE. 


AS,  according  to  the  method  I  have  adopted,  we  are  next  to 
consider  such  felonies  as  are  more  immediately  injurious 
to  th6  king's  prerogative,  it  will  not  be  amiss  here^  at  our  first 
entrance  upon  this  crime,  to  inquire  briefly  into  the  nature 
and  meaning  oijelof^:  before  we  proceed  upon  any  of  the 
particular  branches  into  which  it  is  divided. 

.  FixoKY,  in  the  general  acceptation  of  our  English  law, 
ieomprizes  every  species  of  crime,  which  occasioned  at  coouqcmi 
law  the  forfeiture  of  lands  or  goods.    This  most  frequently 
happens  in  those  crimes,  for  which  a  capital  punishment  ^th^ 
is  or  was  liable  to  be  inflicted :  for  those  felonies  which  are 
called  clergyable,  or  to  which  the  benefit  of  clergy  extends, 
were  antiently  punished  with  death,  in  all  lay,  or  unlearned 
offenders ;  though  now  by  the  statute-law  that  punishment  is 
for  the  first  offence  universally  remitted.     Treason  itseli^  says 
air  Edward  Coke%  was  antiently  comprized  under  the  name  of 
felony:   and  in  confirmation  of  this  we  may  observe  that, 
the  statute  of  treasons,  25£dw.IIL  c.2.,  sp^Jcing  of  some 
[  95  ]    dubious  crimes,  directs  a  reference  to  parliament,  that  it  may 
be  there  adjudged,  *^  whether  they  be  treason,  or  other  felony.'* 
All  treasons  therefore,  strictly  speakings  are  felonies ;  though 
all  felonies  are  not  treason.     And  to  this  also  we  may  add» 
that  not  only  all  offences,  now  capital,  are  in  some  degree  or 
other  felony;  but  that  this  is  likewise  the  case  with  some 
other  offisnces,  which  are  not  punished  with  death ;  as  suicide, 
where  the  party  is  already  dead ;  homicide  by  chance-medley, 

•  %  Init.  J5. 
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or  in  self-defence ;  and  petit  larceny  or  pilfering ;  all  whkh 
are  (strictly  speaking)  felonies,  as  they  subject  the  committers 
of  them  to  forfeitures.  So  that  upon  the  whole  the  only 
adequate  definition  of  felony  seems  to  be  that  which  is  before 
laid  down ;  viz,  an  ofl^ce  which  occasions  a  total  forfeiture 
of  either  lands,  or  goods,  or  both,  at  the  common  law;  and 
to  which  ci^ital  or  other  punishment  may  be  supenAlded, 
to  the  degree  of  guilt. 


To  ezplam  this  matter  a  little  farther :  the  word  feUny  or 
JeUmia^  is  erf"  undoubted  feodal  original,  being  frequently  to  be 
met  with  in  the  books  of  feuds,  &c. ;  but  the  derivation  of  it 
has  much  puzzled  the  juridical  lexicographers,  Prateus,  Cal*^ 
vinus,  and  the  rest :  some  deriving  it  bom  the  Greek  ^i^Ao^^ 
an  impostor  or  deceiver;  others  from  the  Latin  falloy  fefelli^ 
to  countenance  which  they  would  have  it  csMeAJalbmia,  Sir 
Edward  Cbke,  as  his  manner  is,  has  given  us  a  still  stranger 
e^n^ology^;  that  it  is  crimen  animo  felleo  perpetratum^  with  a 
hitter  or  gallish  inclination*  But  all  of  them  agree  in  the 
description,  that  it  is  such  a  crime  as  occasions  a  forfeiture  of 
all  the  (^fender's  lands  or  goods.  And  this  gives  great  pro- 
bability, to  sir  Henry  Spelman's  Teutonic  or  German  deri- 
vation of  it*^ :  in  which  language  indeed,  as  the  word  is  clearly 
of  feodal  original,  we  ought  rather  to  look  for  it's  signification^ 
than  among  the  Greeks  and  Romans.  Fe^ion  then,  accord- 
ing to  him,  is  .derived  firom  two  northern  words ;  fee,  which 
signifies  (we  wdl  know)  the  fiei^  feud,  or  beneficiary  estate  ; 
and  Itn,  which  signifies  price  or  Value.  Felony  is  therefore 
the*  same  as  pretium  Jeudi^  the  consideration  for  which  a  man  [  96  ] 
gives  up  his  fief;  as  we  say  in  common  speech,  such  an  act  is 
as  much  as  your  life,  or  estate,  is  worth.  In  this  sense  it  will 
clearly  signify  the  feodal  forfeiture,  or  act  by  which  an  estate 
is  forfeited,  or  escheats  to  .the  lord. 

To  confinn  this  we  may  observe,  that  it  is  in  this  sense,  of 
forfeiture  to  the  lord,  that  the  feodal  writers  constantly  use  ita 
For  all  those  acts,  whether  of  a  criminal  nature  or  not,  which 
at  this  day  are  generally  for^itures  of  copyhold  estates  ^  are 
stylad  fdcmia  in  the  feodal  law :  ^*  scilicet^  per  quas  Jeudum 

^  1  Lift.  391.  ^  GloMW.  Ut.  FeUm.  *  See  Vol.  It.  fi«.  SS4^ 
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**  amiititur^!*  As,  "  si  domino  desetvire  nciuerit^:.  si  per  an- 
<<  num  et  diem  cessaverit  in  petenda  investitura^ ;  si  dominum 
**  guraverit^  i.  e,  negaveril  se  a  domino  feodum  habere  **  .•  si  a 
"  domino^  in  jus  eum  vocante,  ter  citatus  ndn  comparuerit^;^  all 
these,  with  many  others,  are  still  causes  of  forfeiture  in  our 
copyhold  estates,  and  were  denominated  felonies  by  the  feodal 
constitutions.  So  likewise  injuries  of  a  more  substantial  or 
criminal  nature  were  denominated  felonies,  that  is,  forfeitures : 
as  assaulting  or  beating  the  lord'' ;  vitiating  his  wife  or  daugh- 
ter, "  si  dominum  cucurbitaverity  i.  e.  cum  tixore  ejus  concu- 
^  buerit^s"  all  these  are  esteemed  felonies,  and  the  latter  is 
expressly  so  denominated,  "  sifeceritfeUmiam^  dominum  forte 
'^  cucurbitando^J*  And  as  these  contempts,  or  smaller  offences, 
were  felonies,  or  acts  of  forfeiture,  of  course  greater  crimes, 
as  murder  and  robbery,  fell  under  the  same  denomination. 
On  the  other  hand,  the  lord  might  be  guilty  of  felony,  or  for- 
feit his  seignory  to  the  vassal,  by  the  same  acts  as  the  vasal 
would  have  forfeited  his  feud  by  to  the  lord.  <*  Si  dominus 
**  commiseritfeloniami  per  quam  vasaUus  amitteretfeudum  si  earn 
'^  commiserit  in  dominum^  feudi  pvprietatem  etiam  dominus 
^^perdere  debef^r  One  instance  g^ven  of  this  sort  of  felony 
in  the  lord  is  beating  the  servant  of  his  vasal,  so  as  that  he 
loses  his  service ;  which  seems  merely  in  the  nature  of  a  civil 
[  97  ]  injury,  so  &r  as  it  respects  the  vasal.  And  all  these  felonies 
were  to  be  determined  ^^per  laudamenium  sive  Judicium  parium 
^*  suorum^  in  the  lord's  court ;  as  with  us  forfeitures  of  copy- 
hold lands  are  presentable  by  the  homage  in  the  court-baron. 


Felont,  and  the  act  of  forfeiture  to  the  lord,  being  thus 
synonymous  terms  in  the  feodal  law,  we  may  easOy  trace  the 
reason  why,  upon  the  introduction  of  that  law  into  England, 
those  crimes  which  induced  such  forfeiture  or  escheat  of  lands 
(and,  by  a  small  deflection  from  the  original  sense,  such,  as 
induced  the  forfeiture  of  goods,  also)  were  denominated  felo- 
nies. Thus  it  was  said,  that  suicide,  robbery,  and  rape,  were 
felonies ;  that  is,  the  consequence  of  such  crimes  was  forfeiture ; 


*  Feudn  /.9.  M6.  m  ca/c 

*  Hid,U,t,2U 
I  Ibid.  i.2.  /.24. 

„  Ibid.  7.2.  <.34.  /.2.  1.26.  $  3. 


k  Feud,  /.8.  t.  24.  (  2. 

'  Ibid.  I.  1.  t.S. 

"  Ibid,  1,2.  I.  38.  SrHtotu  L 1.  C.22. 

"  nnd.i.2.  ^  26.  4-47. 
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till  by  long  use  we  began  to  signify  by  the  tenn  of  felony  the 
actual  crime  committed,  and  not  the  penal  consequence.  And 
upon  this  system  only  can  we  account  for  the  cause,  why 
treason  in  antient  times  was  held  to  be  a  species  of  felony : 
viz.  because  it  induced  a  forfeiture. 

Hence  it  follows,  that  capital  punishment  does  by  no  means 
«nter  into  the  true  idea  and  definition  of  felony.  Felony 
may  be  without  inflicting  capital  punishment,  as  in  the  cases 
instanced  of  sel&murder,  excusable  homicide,  and  petit  lar- 
ceny: and  it  is  possible  that  capital  punishments  may  be 
inflicted,  and  yet  the  offence  be  no  felony;  as  in  case  of  heresy 
by  the  common  law,  which,  though  capital,  never  worked  any 
forfeiture  of  lands  or  goods  <»,  an  inseparable  incident  to  felony. 
And  of  the  same  nature  was  the  punishment  of  standing 
mute,  without  pleading  to  an  indictment ;  which  at  the  com- 
mon law  was  capital,  but  without  any  forfeiture,  and  there^ 
fore  such  standmg  mute  was  no  felony.  In  short,  the  true 
criterion  of  felony  is  forfeiture ;  for,  as  sir  Edward  Coke  justly 
observes^,  in  all  felonies  which  are  punishable  with  death, 
the  offender  loses  all  his  lands  in  fee-simple,  and  also  his  goods 
and  chattels ;  in  such  as  are  not  so  punishable,  his  goods  and 
chattels  only. 

The  idea  of  felony  is  indeed  so  generally  connected  with  [  98  1 
that  of  capital  punishment,  that  we  find  it  hard  to  separate 
them;  and  to  this  usage  the  interpretations  of  the  law  do  now 
conform.  And  therefore  if  a  statute  makes^  any  new  ofience 
felony,  the  law'i  implies  that  it  shall  be  punished  with  death, 
viz,  by  hanging  as  well  as  with  forfeiture :  unless  the  ofiender 
prays  the  benefit  of  clergy ;  •  which  all  felons  are  entitled  once 
to  have,  provided  the  same  is  not  expressly  taken  away  by 
statute.  And,  in  compliance  herewith,  I  shall  for  the  future 
consider  it  also  in  the  same  light,  as  a  generical  term,  in- 
cluding all  capital  crimes  below  treason;  having  premised 
thus  much  concerning  the  true  nature  and  original  meaning 
of  felony,  in  order  to  account  for  the  reason  of  those  instances 
I  have  mentioned,  of  felonies  that  are  not  capital,  and  C£^ital 
offences  that  are  not  felonies :  which  seem  at  first  view  repug- 

o  3lnat.4d.  ^  1  Inst.  391. 

'  1  Hawk. P. C,  c40.  s.  7.   2  H*wk.  P.O.  c.33.  8.24. 
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iiant  to  the  general  idea  wliich  we  now  entertain  oC  felonji  as 
a  crime  to  be  punished  by  death :  whereas  properly  it  is  a 
crime  to  be  punished  by  forfeiture,  and  to  which  death  may* 
or  may  not  be,  though  it  generally  is,  superadded. 

I  PROCEED  now  to  consider  such  felonies,  as  are  more  im* 
mediately  injurious  to  the  king's  prerogative.  These  fffe, 
!•  Ofiences  relating  to  the  coin,  not  amoimting  to  treason* 
2*  Offences  against  the  king's  council.  3.  The  oflPence  of 
serving  a  foreign  prince.  4.  The  c^fenoe  of  embezzling  or 
destroying  the  king's  armour  or  stores  of  war.  To  which 
may  be  added  a  fifth,  5.  Desertion  from  the  king^s  armies  in 
time  of  war. 

1.  Offences  relating  to  the  coitif  under  which  may  be 
ranked  some  inferior  misdemesnors  not  amounting  to  fel<Nij^ 
are  thus  declared  by  a  series  of  statutes  which  I  shall  recite 
in  the  order  of  time.  And,  first,  by  statute  27Edw.L  c.9. 
none  shall  bring  pollards  and  crockards,  which  were  foreign 
coins  of  base  metal,  into  the  realm,  on  pain  of  forfeiture  of  life 
and  goods.  ( 1 )  By  statute  9  Edw.  III.  st.  2.  no  sterling  money 
C  ^d  ]  shall  be  melted  down,  upon  pain  of  forfeiture  thereof.  By 
statute  17  Edw.  III.  none  shall  be  so  hardy  to  bring  fidse  and 
ill  money  into  the  realm,  on  pain  of  forfeiture  of  life  and 
member  by  the  persons  importing,  and  the  searchers  per- 
mitting such  importation.  By  statute  S  Hen.  V.  st  1 .  to  make^ 
coin,  buy,  or  bring  into  the  reaim  any  gally-haUjpenoe,  suskinsb 
or  dotkins,  in  order  to  utter  them,  b  felony;  and  knowingly 
to  receive  or  pay  either  them  or  blanks^  is  forfeiture  of  an 
hundred  shillings.  (2)     By  statute  HEliz.  cS.  such  as  foi^ 

'  Sut.8Hen.VLc.  9. 

(1)  PoUanby  crockards,  scaldings^  brabants,  eagles,  leonines,  and  pieces 
of  many  other  defiominatioiis,  were  base  coins^  white  in  colour,  compounded 
Cff  silver,  copper,  and  sulphur,  introdneed  into  the  country  by  foreign  mer* 
chants  in  large  quantities.    See  Ruding.  i.  3S6w 

(S)  Gally-halfpence  are  supposed  to  have  been  so  called  from  their  being 
imported  into  the  reahn  by  Venetian  and  Genoese  merchants,  who  navi- 
gated in  gallies;  the  suskin  was  the  Flemish  seskin,  or  piece  oT  nx  mites ; 
the  dotfcin,  the  Holland  doitkin,  or  duitkin,  from  which  we  now  retain  the 
word  doit,  to  signify  the  smallest  possible  denomination  of  money ;  the 
blank,  which  was  put  down  by  2  H.  6^  is  supposed  to  kave  been  a  base 

17  white 
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any  foreign  coin^  [of  gold  or  silver,]  akhough  it  be  not  made 
current  here  by  prodamation,  shall  (with  their  aiders  and 
abettors)  be  guilty  of  misprision  of  treason :  a  crime  which  we 
shall  hereafter  consider.  (S}  By  statute  18  &  14 Car.II.  c 81. 
the  ofience  of  melting  down  any  current  silver  money  shall  be 
punished  with  forfeiture  of  the  same,  and  also  the  double 
value :  and  the  offender,  if  a  freeman  of  any  town,  shall  be 
disfranchised ;  if  not,  shall  sufi^r  six  months'  imprisonment. 
By  statute  6&7  W.UI.  c.l7.  if  any  person  buys  or  sells,  or 
knowingly  has  in  his  custody,  any  clippings,  or  filings,  of  the 
coin,  he  shall  forfeit  the  same  and  5001. ;  one  moiety  to  the  king, 
and  the  other  to  the  informer ;  and  be  branded  in  the  cheek 
with  the  letter  R.  By  statute  8  &  9  W.IIL  c  26.  if  any  per- 
son shall  Uanch  or  whiten  copper  for  sale  (which  makes  it 
resemble  silver) ;  or  buy  or  sell  or  cttsr  to  sell  any  malleable 
composition,  which  shall  be  heavier  than  silver,  and  look^ 
touch,  and  wear  like  gold,  but  be  beneath  the  standard :  or  if 
any  person  shall  receive  or  pay  at  a  less  rate  than  it  imports 
to  be  of  (which  demonstrates  a  consciousness -of  it's  baseness, 
and  a  fraudulent  design)  any  counterfeit  or  diminished  milled 
money  of  this  kingdom,  not  being  cut  in  pieces ;  (anoperation 
which  is  expressly  directed  to  be  performed  when  any  such 
money  shall  be  produced  in  evidence,  and  which  any  person^ 
to  whom  any  goid  or  silver  money  is  tendered,  is  empowered 
by  statutes  9 &  10 W. III.  cSl.,  ISGealll.  c.71.,  and 
14Geo.IIL  c70.,  to  perform  at  his  own  hazard,  and  the  oflfosers 
of  the  exchequer  and  receivers  general  of  the  taxes  arer  par- 
ticularly required  to  perform :)  all  such  persons  shall  be 
gajXtj  of -felony ;  and  may  be  prosecuted  for  the  same  at  any 
time  within  three  months  after  the  ofi^ce  committed.  But  [  100  } 
these  precautions  not  being  found  sufficient  to  prevent  the 


white  coin  ttnick  by  Hen.  V.  in  Prance,  after  his  appointment  to  the  re^ 
gency  according  to  the  treaty  of  Troyes.    Ruding.  i.  499. 499.  ii«  7. 

(3)  Bntbydie  S7G.5.  cl26.  the  making,  coining,  cooirterfeiting,  or 
importing  into  the  reafan,  knowing  it  to  be  counterfeit,  and  with  intent  to 
utter,  ai^  kind  of  coin  not  the  proper  coin  of  this  realm,  nor  pennitted  to 
be  current  here^  (t.  e,  not  permitted  by  proclamation  mider  the  great  seal,) 
but  resemblhig,  or  intended  to  resemble  any  gold  or  silver  coiki  of  angr 
forogn  state,  is  made  felony  powshable  with  transportation  fbr  ally  tevnr 
of  years  not  exceeding  seven. 
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uttering  of  false  or  diminished  money,  which  was  only  a  mis- 
demesnor  at  common  law,  it  is  enacted  by  statute  15  Geo.IL 
C.28.  that  if  any  person  shall  utter  or  tender  in  payment  any 
counterfeit  coin,  knowing  it  so  to  be,  he  shall  for  the  first 
ofiPence  be  imprisoned  six  months,  and  find  sureties  for  his 
good  behaviour  for  six  months  more ;  for  the  second  offence, 
shall  be  imprisoned  two  years,  and  find  sureties  for  two  years 
longer ;  and  for  the  third  offence,  shall  be  guilty  of  felony 
without  benefit  of  clergy.  Also,  if  a  person  knowingly  tenders 
in  payment  any  counterfeit  money,  and  at  the  same  time  has 
more  in  his  custody ;  or  shall,  within  ten  days  afler,  know- 
ingly tender  other  false  money;  he  shall  be  deemed  a  common 
utterer  of  counterfeit  money,  and  shall  for  the  first  ofience  be 
imprisoned  one  year,  and  find  sureties  for  his  good  behaviour 
for  two  years  longer ;  and  for  the  second,  be  guilty  of  felony 
without  benefit  of  clergy.  By  the  same  statute  it  is  also  en- 
acted, that,  if  any  person  counterfeits  the  copper  coin,  he  shall 
sutksr  two  years'  imprisonment,  and  find  sureties  for  two 
years  more.  By  statute  11  Geo.  III.  c.4>0.  persons  counter- 
feiting copper  halfpence  or  farthings,  with  their  abettors ;  or 
buying,  selling,  receiving,  or  putting  off  any  countdfeit  copper 
money  (not  being  cut  in  pieces  or  melted  down)  at  a  less  value 
than  it  imports  to  be  of ;  shall  be  guilty  of  single  felony.  (4) 
And  by  a  temporary  statute  (14  Geo.  III.  c.42.)  if  any  quan- 
tity of  money,  exceeding  the  sum  of  five  pounds,  being  or 
purporting  to  be  the  silver  coin  of  this  realm,  but  below  the 
standard  of  the  mint  in  weight  or  fineness,  shall  be  imported 

(4)  The  efiect  of  this  statute^  thus  changing  a  misdemeanour  into  a 
felony,  has  been  incidentally  to  diminish  the  punishment ;  the  fixed  punish- 
ment for  this  ofience  by  the  15  6. 8.  c.  8S.  s.6.  having  been  two  years'  im- 
prisonment, whereas  the  imprisonment  for  a  clei^able  felony  cannot  exceed 
one  year,  unless  where  otherwise  specially  provided.  The  37  G.  3.  c.  1 2€. 
extended  the  provisions  of  these  acts  from  halfpence  and  fiirthings  to  all  such 
pieces  of  copper  money  as  shall  be  coined  and  issued  by  the  king,  and  as  shall 
by  his  royal  proclamation,  be  ordered  to  be  deemed  and  taken  as  current 
money  of  this  realm.  The  43  G.  5.  c.  159.  provides  against  die  counter- 
feiting of  foreign  copper  coin,  or  of  other  metal  of  less  value  than  silver, 
not  ordered  by  proclamation  to  be  taken  as  current  money  of  the  realm, 
making  the  ofience  a  misdemeanour,  punishable  the  first  time  by  impri- 
sonment for  any  term  not  exceeding  a  year,  and  the  second  bytnms- 
portation  for  soTeo  years. 
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into  Great  Britain  or  Ireland,  the  same  shall  be  forfeited  in 
equal  moities  to  the  crown  and  prosecutor.  Thus  much  for 
offences  relating  to.  the  coin,  as  well  misdemesnors  as  felonies, 
which  I  thought  it  most  convenient  to  consider  in  one  and 
the  same  view.  (5) 


(5)  The  14  G.  5.  c.  49.  was  revived  and  made  perpetaal  by  the  59  G.  5. 
c.  75.,  but  so  much  of  both  as  relate  to  the  provision  stated  in  the  text 
for  the  forfeiture  of  light  silver  coin,  is  repealed  by  the  56G.5.  c  68. 

Before  closing  this  head  of  offences,  it  is  right  to  notice  that,  how- 
ever the  counterfeiting,  impairing,  and  importing  of  base  money  had  been 
provided  for,  there  seems  to  have  been  no  distinct  provision  against  the 
exportation  of  base  money  to  the  foreign  dominions  of  the  king  till  the 
58  G.  J.  c.  67.  This  statute  has  made  it  an  offeace  to  export,  or  put  on 
board  any  vessel,  or  even  to  have  the  cmtody  of,  any  such  coin  for  the 
pufpose  of  exportation  to  any  of  his  majesty's  islands  or  colonies  in  the 
West  Indies  or  Americi^  punishable  by  a  forfeiture  of  the  coin,  200/.,  and 
the  double  of  the  value  of  the  coin. 

Tlie  number  of  statutes  on  the  subject  of  the  coin,  which,  after  all,  leave 
some  oflfences  unprovided  for,  and  to  be  treated  as  common  law  misde- 
mesnors, makes  this  one  of  the  most  perplexing  and  intricate  titles  of  the 
criminal  law*  The  expediency  of  a  revision,  and  consolidation  of  them 
cannot  be  doubted ;  it  would  be  found  posdble  to  repeal  a  great  many, 
and  leave  the  offences  mentioned  in  them  to  the  operation  of  the  common 
law ;  and  it  would  be  easy  very  much  to  amplify  their  provisions,  and 
free  them  from  many  inconsistencies.  I  have  not  attempted  in  a  note 
to  mention  the  numerous  points  that  have  been  decided  on  them,  be- 
cause it  would  be  impossible  to  do  so  usefiilly  within  any  reasonable 
limits. 

It  is  proper,  however,  to  notice  a  class  of  offences  connected  with  this 
subject,  wMch  existed  when  the  author  wrote,  but  which  he  has  omitted 
to  give  any  account  o£ 

The  9  E.  3.  St.  2.  c  1.  and  the  17  E.  3.  c.  15.  prohibited  the  exportation 
of  gold  or  rilver  plate,  or  money,  which  prohibition  was  confirmed  and 
enforced  by  several  statutes,  in  succeeding  reigns.  The  15C.  2.  c.  7.  mo- 
dified this  general  restraint,  which  had  been  found  injurious,  and  permitted 
the  exportation  of  all  sorts  of  foreign  coin  or  bullion  of  gold  or  silver. 
This  agun  was  restrained  by  6  and  7  W.3.  c.l7.,  and  by  7  and  8W.3. 
s.  19.  which  last  prohibited  the  exportation  of  any  molten  silver  or  bullion 
whatsoever  m  any  form,  unless  upon  due  proof  made  in  the  manner  therein 
described  before  the  court  of  the  lord  mayor,  and  aldermen  of  London, 
that  the  same  was  foreign  bullion,  and  never  had  been  coin  of  the  realm, 
or  clippings  thereof,  nor  plate  wrought  within  the  kingdom.  But  these  and 
aQ  other  statutes  to  the  same  eflbct  were  repealed  by  the  59G.3.  c.49.  and 
the  gold  and  sQver  coin  of  this  realm,  and  also  the  bullion  produced  by  melt- 
ing it,  but  not  the  clippings,  or  bullion  produced  by  melting  the  clippings 
of  the  coin,  may  now  be  manufactured  or  exported,  or  otherwise  disposed 

of, 
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2.  Feu)NI£s,  against  the  king^s  countil\  are  these.  Finti  by 
statute  SHen.  VIL  cH.  if  any  sworn  servant  of  the  king's 
household  conspires  or  confederates  to  kill  any  lord  of  this 

[  101  ]  realm,  or  other  person,  sworn  of  the  king's  council^  he  shaU 
be  guilty  of  felony.  Secondly,  by  statute  9Ann.  c.16.  to 
assault,  strike,  wound,  or  attempt  to  kill,  any  privy  coun- 
sellor in  the  execution  of  his  office,  is  made  felony  without 
benefit  of  clergy. 

3.  Felonies  in  serving  Jbreign  states^  which  service  is  gene- 
rally inconsistent  with  aUegiance  to  one*s  natural  prince,  are 
restrained  and  punished  by  statute  3Jac.L  c^.  which  makes 
it  felony  for  any  person  whatever  to  go  out  of  the  realm,  to 
serve  any  foreign  prince,  without  having  first  taken  the  oath 
of  alleg^nce  before  his  departure.  And  it  is  felony  also  [by 
the  same  statute]  for  any  gentleman,  or  person  of  higher 
degree,  or  who  hath  borne  any  office  in  the  army,  to  go  out 
of  the  realm  to  serve  such  foreign  prince  or  state,  without 

"  See  Vol.  I.  peg.SSS. 


o^  without  restndnt  or  penalty ;  ao  that»  in  eflfect,  this  dasi  of  oflfences 
b  now  expunged  from  the  crinrinnl  law. 

Another  curious  offence  connected  with  this  subject*  but  now  also  ex- 
tinct, was  the  **  art  or  craft  of  multiplying  gold  or  diver.*'  By  the  5  H.  4. 
c  4.  it  was  enacted  that  none  from  henceforth  shall  use  to  multiply  gold  or 
sHver,  or  nse  the  craft  of  multiplication,  and  if  any  the  same  do,  he  shall 
incur  the  pain  of  felony.  The  petition  of  the  commons  on  which  thu  act 
passed,  as  dted  by  Lord  Hale,  1  H.  P.  C.  644.,  states  the  reason  to  be  not 
a  belief  in  the  reality  of  the  art,  but  that  ^many  men  by  colour  of  this 
multiplication  make  febe  money,  to  the  great  decdt  of  the  kii^  and 
damage  of  his  people.'*  H.  6.  however  was  more  credulous ;  in  the  J5th 
year  of  his  rdgn,  he  granted  a  patent  to  John  Faceby  and  others,  ad  iit- 
tws<^(gatu2iim,  prfxeqyemdwn  et  perfidendum  quandoM  preeioiimmam  med^ 
dnam  qmntam  euentioM^  lapidem  piiiosopkomm  nimci^Mrfviii,  necnon  po- 
ieiiaUmfaciendi  et  esercendi  iransmtUaiumei  metaUorum  m  verum  owrtini  ei 
argeiUum  with  a  non  cbtUaUe  of  the  stat.  of  H.  4.  In  Easter  term,  7  E.  6. 
Dyer,  87.  b.  is  a  case  of  a  man's  confessing  himself  giulty  of  multiplication, 
and  of  unng  red  wme  and  other  thii^  necessary  for  the  art^  The  restraint, 
however,  says  Mr.  8.  Hawkins,  P.  C.  B.  l.  c  IS.  s.  15.  having  been  founds 
to  have  no  other  effect  upon  the  unaccountable  vanity  of  those  who. 
fimcied  such  attempU  to  be  practicable,  but  only  to  send  them  beyond  sea^ 
to  tiy  their  experimento  with  impunity  in  other  conntriea^  the  stat.  5  H.  4. 
was  at  last  wholly  rcjiealed  by  i  W.  &  M.  c.  30. 
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fireviously  entering  inlo  ft  bond  with  two  sureties,  not  to  be 
reccHiciled  to  the  see  of  Rome,  or  enter  into  any  conspiracy 
against  his  natural  soyereign.  And  iurther  by  statute 
9  Geo.  II.  C.SO.  enforced  by  statute  29Geo.IL  c.l7.  if  any 
subject  of  Great  Britain  shidl  enlist  himself,  or  if  any  person 
shall  procure  him  to  be  enlisted,  in  any  foreign  service,  or 
detain  or  embark  him  for  that  purpose^  without  licence  under 
the  king^s  sign  manual,  he  shall  be  guilty  of  felony  without 
benefit  of  clergy :  but  if  the  person,  so  enlisted  or  enticed, 
shall  discover  his  seducer  within  fifteen  days,  so  as  he  may 
be  apprehended  and  oonricted  of  the  same,  he  shall  be  indem« 
nified.  By  statute  29  Geo.  II.  c.l7.  it  is  moreover  enacted, 
that  to  serve  under  the  French  king,  as  a  military  officer, 
shall  be  Many  without  benefit  of  clergy;  and  to  enter 
into  the  Scotch  brigade  in  the  Dutch  service,  without  pre* 
viously  taking  the  oaths  of  allegiance  and  abjuration,  shall  be 
a  forfeiture  of  500^.  (6) 

4.  Felony  by  imbezdifig  or  destroying  the  king's  armour 
or  warlike  storesj  is,  in  the  first  place,  so  declared  to  be  by 
statqfte  SlSUz.  c«4.  which  enacts,  that  if  any  person  havmg 
die  charge  or  custody  of  the  kin^s  armour,  ordnance,  ammu- 
nition, or  habiliments  of  war ;  or  of  any  victual  provided  for 

(6)  Both  these  last  statutes  are  now  repealed  by  the  59  G.  3.  c69.  which 
provides,  in  the  most  oomprehenszye  terms  against  the  ofiences  mentioned 
above.  Bj  this  statute  it  is  made  a  misdemesnour  punishable  by  fine  or 
impriaoament^  or  both,  for  any  natural  bom  subject  of  his-majesty,  tvithout 
licence  under  the  sign  manual,  or  signified  by  order  in  council,  or  by  pro- 
damadoo,  to  enter  or  agree  to  enter  into  the  service,  or  under  or  in  aid  of 
any  foreagia  prince  or  people,  or  person  exerdsiog  or  assuming  to  exercise 
the  powers  of  government  in  any  foreign  state,  province,  or  part  thereof, 
m  an  officer,  soldier,  sailor,  or  in  any  warlike  capacity  whatsoever  $  or  even 
to  go  abroad  with  that  intent;  or  for  any  person  whatever  in  any  part 
of  hii  majesty's  domkuons  even  to  attempt  to  enlist  any  person  for  any  of 
these  purposes.  The  oxth  section  imposes  a  forfeit  of  50/.  on  the  master 
of  any  ship  fiv  every  such  person  whom  he 'shall  knowingly  take  on  board, 
and  on  the  owner  for  every  such  person  whom  he  shall  knowiogly  even 
agree  to  take  on  board.  The  ship  to  be  detained  till  the  penalty  be  paid, 
or  bail  found  for  the  payment.  Tlie  seventh  and  eighth  sections  psovide 
agphMt  the  equipment,  or  arming  wholly  or  partially  of  any  ship,  with  in« 
teat  to  employ  her  as  a  ship  of  war,  transport,  or  storeship,  b  the  service 
ef  any  hfdiffk  states  or  persons  eaerdsing  any  powers  of  government. 
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victualling  the  king's  soldiers  or  mariners,  shall,  either  for 
gain,  or  to  impede  his  majesty's  service,  imbezzle  the  same 
[  102  ]  to  the  value  of  twenty  shillings,  such  ofience  shall  be  felony. 
And  the  statute  22  Can  IL  c  5.  takes  away  the  benefit  of 
clergy  from  this  offence,  and  from  stealing  the  king's  naval 
stores  to  the  value  of  twenty  shillings;  with  a  power  for  the 
judge,  after  sentence,  to  transport  the  ofiender  for  seven  years. 
Other  inferior  imbezzlements  and  misdemesnors,  that  Ml  un*- 
der  this  denomination,  are  punished  by  statutes  9  &  10  W.  III. 
C.41.  iGeo.  I.  St.  2.  C.25.  9  Geo.  I.  c.8.  and  17Geo.IL 
c.  40.,  with  fine,  corporal  punishment,  and  imprisonment. 
And  by  statute  12  Geo.  III.  c.24<.  to  set  on  fire,  burn,  or 
destroy  any  of  his  majesty's  ships  of  war,  whether  built, 
building,  or  repairing;  or  any  of  the  king's  arsenals,  ma- 
gazines, dock-yards,  rope-yards,  or  victualling  offices,  or 
materials  thereunto  belonging ;  or  military,  naval,  or  victual- 
ing stores,  or  ammunition;  or  causing,  aiding,  procuring, 
abetting,  or  assisting  in,  such  ofience ;  shall  be  felony  without 
benefit  of  clergy.  (7) 

(7)  The  S5G.3.  C.56.,  the  33G,5.  c.2^  the  39&4o0.3.  C.89.,  the 
52G.3.  c.is.y  the  54G.3.  c.60.,  the  55 G.5.  c.l27.»  and  perhaps  other 
statutes,  have  been  passed  respecting  the  embezzlement,  importation,  and 
exportation  of  military  and  marine  stores ;  but  it  is  in  vain  to  attempt  in  a 
note  an  analysis  of  their  minute  provisions.  Some  of  these  statutes, 
but  more  particularly  the  8d&40G.3.  c.89.  provide  against  the  unlawful 
receiving,  or  having  possesnon  of  stores  so  embezzled  or  stolen.  With 
rqpurd  to  the  first  class  of  oflences,  it  should  be  observed,  that  the  statutes 
are  not  intended  to  interfere  with  felonies  at  common  law,  but  to  provide  for 
those  cases,  in  which  the  party  has  such  a  possession  of  the  goods  before 
he  embezzles  them,  that  in  so  doing  he  commits  only  a  breach  of  trust,  and 
not  a  larceny.  This  is  a  distinction  which  will  be  considered  more  fully 
hereafter  (see  post,  p.  951.) ;  it  will  be  enough  to  say  now,  by  way  of  illus- 
tration, that  though  the  statute  of  C.s.  speaks  only  of  embezzling  to  the 
value  of  30ff.,  yet  where  an  officer  has  but  a  bare  charge  of  taking  care  of 
the  stores  in  the  king's  warehouses,  or  a  mere  authority  to  order  them  to' 
be  delivered  to  the  workmen  authorised  to  receive  them,  he  will  be  guilty 
of  felony  at  common  law  in  stealing  them,  though  the  amount  be  under  90ir. ; 
exactly  as  the  butier  who  steals  his  master's  plate,  or  the-  shq>herd  his 
master's  sheep,  where  they  have  but  the  charge,  and  the  master  still  retains- 
the  possesnon.    s  East.  P.  C.  cxvi.  s.55. 

With  n^gard  to  the  second  dass  of  offences,  it  is  to  be  observed,  that- 
certain  marks  specified  m  the  statutes  called  the  king's  marks,  denote  the 
original  ownership  in  the  king,  and  when  that  and  the  possession  in  the 
party  are  proved,  the  statutes  throw  on  hun  the  burthen  of  proving  the 
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5.  Desertion  irom  the  king's  armies  in  time  of  war, 
whether  by  land  or  sea,  in  England  or  in  parts  beyond  the 
sea,  is  by  the  standing  laws  of  the  land  (exclusive  of  the  an- 
nual acts  of  parliament  to  punish  mutiny  and  desertion),  and 
particularly  by  statute  18  Hen.  VI.  c.  19.  and  SEliz.  c.5., 
made  felony,  but  not  without  benefit  of  clergy.  But  by  the 
statute  2  8c  S  Edw.  VI.  c.2.  clergy  is  taken  away  from  such 
deserters,  and  the  ofience  is  made  triable  by  the  justices  of 
every  shire.  The  same  statutes  punish  other  inferior  military 
offences,  with  fines,  imprisonment,  and  other  penalties.  (8) 

legality  of  such  possession.  A  possession  strictly  speaking  can  only  be 
legal,  where  it  was  derived  originally  by  purchase  from  certain  officers 
authorised  to  sell  king's  stores,  who  ought  to  grant  certificates  of  the  sale 
to  the  purchasers.  But  the  presumption  which  arises  against  the  prisoner 
(inooi  the  non-production  of  this  certificate,  is  liable  to  be  rebutted  by  cir- 
cumstances, showing  that  in  fiict  the  possession  was  an  honest  one. 

It  has  been  usual  of  late  in  the  annual  mutiny  act,  to  provide  that  the 
offence  of  embezzling  the  public  stores,  when  committed  by  officers,  pay- 
masters, commissaries,  or  persons  employed  in  that  or  similar  departments, 
may  be  tried  by  a  general  court  martial ;  and  the  court  is  empowered  to 
transport,  fine,  imprison,  dismiss  firom  the  service,  or  pronounce  incapable 
of  further  service,  civil  or  military. 

(8)  The  J7G.3.  C.70.  (continued  by  several  acts,  and  made  perpetual  by 
57  G.  3.  C.7.)  makes  it  a  felony  without  benefit  of  clergy  for  any  one  ma- 
liciously and  advisedly  to  endeavour  to  seduce  any  soldier  or  sailor,  ot 
marine,  from  his  allegiance^  or  to  sdr  him  up  to  mutiny,  or  to  endeavour  to 
make  any  mutioous  assembly,  or  to  commit  any  traitorous  or  mutinous 
practice. 
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CHAPTER    THE     EIGHTH. 


OF  PRAEMUNIRE. 


A  THIRD  species  of  offence  more  immediately  affecting 
the  king  and  his  government,  though  not  subject  to 
capital  punishment,  is  that  of  praemunire  ;  so  called  from  the 
words  of  the  writ  preparatory  to  the  prosecution  thereof: 
*<  praemunire  ^^fiicias  A.B.  cause  A*  B.  to  be  forewarned  that 
he  appear  before  us  to  answer  the  contempt  wherewith  he 
stands  charged :  which  contempt  is  particularly  recited  in  the 
preamble  to  the  writ**  It  took  it's  original  fix>m  the  ex- 
orbitant power  claimed  and  exercised  in  England  by  the 
pope,  which  even  in  the  days  of  blind  zeal  was  too  heavy  for 
our  ancestors  to  bear. 

It  may  justly  be  observed,  that  religious  principles,  which 
(when  genuine  and  pure)  have  an  evident  tendency  to  make 
their  professors  better  citizens  as  well  as  better  men,  have 
(when  perverted  and  erroneous)  been  usually  subversive  of 
civil  government,  and  been  made  both  the  cloak  and  the  in- 
strument of  every  pernicious  design  that  can  be  harboured  in 
the  heart  of  man.  The  unbounded  authori^  that  was  exer- 
cised by  the  Druids  in  the  west,  under  the  influ^ice  of  pagan 
superstition,  and  the  terrible  ravages  committed  by  the  Sara- 
cens in  the  east,  to  propagate  the  religion  of  Mahomet,  both 
witness  to  the  truth  of  that  antient  universal  observation,  that 
in  all  ages  and  in  all  countries,  civil  and  ecclesiastical  tyranny 
are  mutuaUy  productive  of  each  other.  It  is  therefore  the 
^ory  of  the  church  of  England,  that  she  inculcates  due  obe- 
dience to  lawful  authority,  and  hath  been  (as  her  prelates  on 
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a  trying  occasion  once  expressed  it  ^)  in  her  principles  and 
practice  ever  most  unquestionably  loyal.  Tlie  clergy  of  her 
persuasion,  holy  in  their  doctrines  and  unblemished  in  their 
lives  and  conversation)  are  also  moderate  in  their  ambition, 
and  entertain  just  notions  of  the  ties  of  society  and  the  rights 
of  dvil  government.  As  in  matters  of  fiuth  and  morality 
they  acbiowledge  no  guide  but  the  Scriptures,  so,  in  matters 
of  external  polity  and  of  private  right,  they  derive  all  their 
title  from  the  civil  magistrate ;  they  look  up  to  the  king  as 
their  head,  to  the  parliament  as  their  law-giver,  and  pride 
themselves  in  nothing  more  justly,  than  in  being  true  mem- 
bers of  the  church,  emphatically  by  law  established*  Whereas 
the  notions  of  ecclesiastical  liberty,  in  those  who  di£fer  from 
them,  as  well  in  one  extreme  as  the  other,  (for  I  here  <Hily 
speak  of  extremes,)  are  equally  and  totally  destructive  of  those 
ties  and  obligations  by  which  all  society  is  kept  together; 
equally  encroaching  on  those  rights,  which  reason  and  the 
original  contract  of  every  free  state  in  the  universe  have  vested 
in  the  sovereign  power;  and  equally  dming  at  a  distinct  in- 
dependent supremacy  of  their  own,  where  spiritual  men  and 
spiritual  causes  are  concerned.  The  dreadful  effects  of  such 
a  religious  bigotry,  when  actuated  by  erroneous  principles, 
even  of  the  protestant  kind,  are  suficiendy  evident  from  the 
history  of  the  anabaptists  in  Germany,  the  covenanters  in 
Scotland,  and  that  deluge  of  sectaries  in  England,  who 
murdered  their  sovereign,  overturned  the  church  and  mo* 
narchy,  shook  every  pillar  of  law,  justice,  and  private  pro- 
perty, and  most  devoutly  established  a  kingdom  of  the  samts 
in  their  stead*  But  these  horrid  devastations,  the  effects  of 
mere  madness,  or  of  zeal  that  was  nearly  allied  to  it,  though 
violent  and  tumultuous,  were  but  of  a  short  duration. 
Whereas  the  progress  of  the  papal  policy,  long  actuated  by 
the  steady  counsels  of  sucoessive  ponti£&,  took  deeper  root, 
and  was  at  length  in  some  places  with  difficulty,  in  others 
never  yet  extirpated.  For  this  we  might  call  to  witness  the 
black  intrigues  of  the  Jesuits,  so  lately  triumphant  over 
Christendom,  but  now  universally  abandoned  by  even  the 
Roman  catholic  powers :  but  the  subject  of  our  present  chap-  [  105  1 
ter  rather  leads  us  to  consider  the  vast  strides  which  were 
formerly  made  in  this  kingdom  by  the  popish  clergy ;  how 
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nearly  they  an*ived  to  effecting  their  grand  design ;  some  few 
of  the  means  they  made  use  of  for  establishing  their  plan  ; 
and  how  almost  all  of  them  have  been  defeated  or  converted 
to  better  purposes,  by  the  vigour  of  our  free  constitution,  and 

the  wisdom  of  successive  parliaments. 

• 
The  antient  British  church,  by  whon^oever  planted,  was 
a  stranger  to  the  bishop  of  Komej  and  all  his  pretended 
authority.  But  the  pagan  Saxon  invader$»  having  driven  tibe 
professors  of  Christianity  to  the  remotest  comers  of  our 
island,  their  own  conversion  was  afterwards  effected  by 
Augustin  the  monk,  and  other  missionaries  irom  the  court  oi 
Rome.  This  naturally  introduced  some  few  of  the  papal 
corruptions  in  point  of  fiiith  and  doctrine ;  but  we  read  of  no 
civil  authority  claimed  by  the  pope  in  these  kingdoms,  till 
the  aera  of  the  Norman  conquest ;  when  the  then  reigning 
pontiff  having  favoured  duke  William  in  his  projected  in- 
vasion, by  blessing  his  host  and  consecrating  his  banners, 
took  that  opportunity  also  of  establishing  his  spiritual  en- 
croachments :  and  was  even  permitted  so  to  do  by  the  policy 
of  the  conqueror,  in  order  more  eflectually  to  humble  the 
Saxon  clergy  and  aggrandize  his  Norman  prelates ;  prelates, 
who,  being  bred  abroad  in  the  doctrine  and  practice  of 
slavery,  had  contracted  a  reverence  and  regard  for  it,  and  took 
a  pleasure  in  ri  vetting  the  chains  of  a  firee-bom  people.  (1) 

(1)  Whatever  was  the  extent  of  William's  8u|)mi8sion  to  the  papal 
power,  it  was  rc^ilated  entirely  by  his  oWn  conTenience.  His  haughty 
and  fearless  nature  was  lavoured  by  the  circumstance  of  a  divided  papacy, 
and  he  carried  his  independence  of  Rome  farther  than  most  of  his  succes- 
sors before  the  Reformation.  He  would  not  permit  any  pontiff  to  be  ac- 
knowledged in  his  dominions  without  his  previous 'approbation;  and  he 
examined  all  letters  from  the  court  of  Rome,  on  their  arrival,  before  their 
publication  was  permitted.  Upon  a  demand  made  by  Gregory  VII.  for  the 
arrears  of  Peter's  pence,  he  consented  to  it,  as  a  payment  commonly  made 
through  Europe,  and  which  had  been  submitted  to  by  his  predeoesscMv ; 
but  he  positively  refused  to  accede  to  a  demand,  made  at  the  same  time, 
that  he  should  do  homage  for  his  crown.  William's  preference  of  Nor- 
man prelates  seems  to  be  misunderstood  by  the  author;  it  is  admitted,  on 
all  hands,  that  the  Saxon  clei^  had  degenerated  to  a  disgracefiil  state  of 
ignorance  and  sensuah'ty,  and  that  his  appointments  were  in  general  credit- 
able to  himself,  and  highly  useful  to  the  cause  of  religion :  it  is  also  clear 
that  the  Norman  prelates  partook  of  the  general  freedom  of  their  country** 
men,  and  were  not  **  bred  in  the  doctrine  or  practice  of  slavery."— -See 
Turner's  and  Lingard*s  Histories. 
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Th£  most  stable  fouhdation  of  legal  and  riadonal  goveni*> 
ment  is  a  due  subordination  of  rank,  and  a  gradual  scale  of 
authority ;  and  tyranny  also  itself  is  most  surely  supported  by 
a  regular  increase  of  despotism,  rising  from  the  slave  to  the 
sultan ;  with  this  difference,  however,  that  the  measure  of  obe^ 
dience  in  the  one  is  grounded  on  the  principles  of  society,  and 
is  extended  no  fiuther  than  reason  and  necessity  will  warrant; 
in  the  other  it  is  limited  only  by  absolute  will  and  pleasure,  with- 
out permitting  the  inferior  to  examine  the  title  upon  which  it  is 
founded.  More  effectually,  therefore,  to  enslave  the  consciences 
and  niinds  of  the  people;  the  Romish  clergy  themselves  pmd    C  ^  06  ] 
the  most  implidt  obedience  to  their  own  superiors  or  prelates ; 
and  they,  in  their  turns,  were  as  blindly  devoted  to  the  will 
of  the  sovere^  pontiff,  whose  decisions  they  held  to  be  in* 
fallible,   and   his  authority  co-extensive  with  the  Christian 
world.       Hence  his  legates  a  latere  were  introduced  into 
every  kingdom  of  Europe,  his  bulls  and  decretal  epistles 
became  the  rule  both  of  faith  and  discipline,  his  judgment  was 
the  final  resort  in  all  cases  of  doubt  or  difficulty,  his  decrees 
were  enforced  by  anathemas  and  spiritual  censures,  he  de- 
throned even  kings  that  were  refractory,  and  denied  to  whole 
kingdoms  (when  undutiful)  the  exercise  of  Chrbtian  ordi- 
nances, and  the  benefits  of  the  gospel  of  God. 

But,  though  the  being  spiritual  head  of  the  church  was  a 
thing  of  great  soimd,  and  of  greater  authority,  among  men 
cf  conscience  and  piety,  yet  the  court  of  Rome  was  fully 
apprized  that  (among  the  bulk  of  mankind)  power  cannot  be 
maintained  without  property;  and  therefore  it's  attention 
began  very  early  to  be  rivetted  upon  every  method  that 
promised  pecuniary  advantage.  The  doctrine  of  purgatory 
was  introdnoed,  and  with  it  the  purchase  of  masses  to  redeem 
the  souls  of  the  deceased.  New-fimgled  offences  were  cre- 
ated, and  indulgences  were  sold  to  the  wealthy,  for  liberty 
to  sin  without  danger.  The  canon  law  took  cognizance  of 
crimes,  injoined  penance  pro  salute  animae^  and  commuted 
that  penance  for  money.  Non*residence  and  pluralities 
among  the  deigy,  and  marriages  among  the  laity  related 
within  die  seventib  degree,  were  strictly  prohibited  by  canon  ; 
but  dispensations  were  seldom  denied  to  those  who  could  af- 
ford to  buy  them.     In  short,  all  the  wealth  of  Christdtfom 
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was  gradually  drained  by  a  thousand  chamuAs,  into  tlie  coffers 
of  the  holy  see. 

The  cKtablislun^t  also  of  the  feodal  system  in  most  of  the 
governments  of  Europe,  whereby  the  lands  of  all  private  pro- 
prietors were  declared  to  be  holden  of  the  prince,  gave  a  hint 
to  the  court  of  Rome  for  usurping  a  similar  authority  over  all 
the  preferments  of  the  Church ;  which  began  first  in  Italy, 
and  gradually  spread  itself  to  England.  Tlie  pope  became  a 
[  107  ]  feodal  lord ;  and  all  ordinary  patrons  were  to  hold  their  right 
of  patronage  under  this  universal  superior.  Estates  hdd  by 
feodal  tenure,  being  originally  gratuitous  donations,  were  at 
that  time  denominated  beneficia;  their  very  name  as  well  as 
constitution  was  borrowed,  and  the  care  of  the  souls  of  a 
parish  thence  came  to  be  denominated  a  benefice*  Lay  fees 
were  conferred  by  investiture  or  delivery  of  corporal  posses- 
sion ;  and  spiritual  benefices,  which  at  first  were  universally 
donative,  now  received  in  like  mann^  a  spiritual  investiture^ 
by  institution  from  die  bishop,  and  induction  under  his  au- 
thority. As  lands  escheated  to  the  lord,  in  defect  of  a  legri 
tenant,  so  benefices  lapsed  to  the  bishop  upon  non-present* 
ation  by  the  patron,  in  the  nature  of  a  spiritual  escheat.  The 
annual  tenths  collected  firom  the  clergy  were  equivalent  to  the 
feodal  render,  or  rent  reserved  upon  a  grant ;  the  oath  of  ca- 
nonical obedience  was  copied  firom  the  oath  of  fealty  required 
firom  the  vasal  by  his  superior ;  and  the  primer  seisins  of  our 
military  tenures,  whereby  the  first  profits  of  an  heir's  estate 
were  cruelly  extorted  by  his  lord,  gave  binh  to  as  cruel  an 
exaction  of  firstpfruits  firom  the  beneficed  clergy.  And  the 
occasional  aids  and  talliages,  levied  by  the  prince  on  his  va- 
sals,  gave  a  handle  to  the  pope  to  levy,  by  the  means  of  his 
legates  a  latere^  peter-pence  and  other  taxations. 

At  length  the  holy  fether  went  a  step  beyond  any  example 
of  either  emperor  or  feodal  lord.  He  reserved  to  himself  by 
his  own  apostolical  authority  \  the  presentation  to  all  bene- 
fices which  became  vacant  while  the  incumbent  was  attend- 
ing the  court  of  Rome  upon  any  occasion,  or  on  his  journey 
thither,  or  back  again;  and  moreover  such  also  as  became 
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vacant  by  his  promotion  to  a  bishoprick  or  abbey :  <*  etiamsi 
ad  ilia  persanae  consueoerirU  et  debuerini  per  dectionem  aut 
fuennns  alhan  modum  assumi"    And  this  last,  the  canonists 
declared,  was  no  detriment  at  all  to  the  patron,  being  only 
like  the  change  of  a  life  in  a  feodal  estate  by  the  lord.     Dis- 
pensations to  avoid  these  vacancies  begat  the  doctrine  of  a7m- 
niendams(2):  and  papal  provisions  were  the  previous  nomin- 
ation to  such  benefices,  by  a  kind  of  anticipation,  before  they 
became  actually  void:    though   afterwards   indiscriminately  [  108  ] 
applied  to  any  right  of  patronage  exerted  or  usurped  by  the 
pope«     In  consequence  of  which  the  best  livings  were  filled 
by  Italian  and  other  foreign  clergy,  equally  unskilled  in  and 
averse  to  the  laws  and  constitution  of  England.     The  veiy 
nomination  to  bishopricks,  that  antient  prerogative  of  the 
crown,  was  wrested  from  king  Henry  the  first  (3),  and  after- 


(2)  CommeiuUmi  is,  properly,  the  commending  or  committing  a  benefice 
to  the  charge  of  9orae  clerk,  until  it  may  be  conveniently  provided  with  a 
pastor.  This  definition  seems  to  imply  a  vacancy  of  the  benefice;  but 
conunendams,  whether  temporary  or  permanent,  are  ordinarily  divided  into 
two  classes,  those  which  are  granted  retinere,  and  those  which  are  granted 
capere;  the  former  prevent,  and  the  latter  supply  a  vacancy.  Thus  pro- 
motion to  a  bishoprick  avoids  aU  former  promotions  after  consecration, 
but  not  before ;  if  a  dispensation  of  that  avoidance  is  granted  before  con- 
secration, it  is  retintre ;  if  it  comes  afterwards,  it  is  eapere,  or  recipere, 
Hobart  therefore  denies  the  first  to  be  a  commendam  at  all ;  <*  my  own 
benefice  (says  he),  cannot  be  commended  to  me  ;*'  and  before  consecration 
It  remains  the  grantee's  own.  But,  however,  the  effects  of  the  two  are 
Afferent ;  the  first  only  preventing  a  vacancy,  the  incumbency  continues 
in  the  same  state  in  which  it  was  before  the  promotion ;  the  latter  finds 
tiie  church  vacant,  and  does  not  fill  it,  the  commendatory  is  more  iu  the 
nature  of  a  guardian  or  administrator,  than  an  incumbent,  and  cannot  use 
all  the  writs,  or  do  all  the  acts  which  an  incumbent  can. 

Whatever  ecclesiastical  authority  was  in  itself  lawfiil  to  be  exercised, 
though  the  ezerdse  of  it  by  the  pope  was  an  usurpation,  became  revested 
in  the  king  at  the  reformation ;  it  is  he,  therefore,  who  by  manclate  to  the 
archbishop  of  Canterbury,  under  the  S5H.  8.  c.  91.  now  grants  com- 
mendams.  But  the  reformation  did  not  g^ve  him  the  illegal  power  of  the 
pope^  and  therefore  the  consent  of  the  patron  to  a  commendam  is  in  all 
cases  necessary.  Bum.  Ecc.  Law,  0.  p.  1.  Hobart.  140.  5  Lev.  577. 

(5)  This  b  shortiy  expressed;  the  point  in  dispute  was  not  so  much  the 
nomination  to  iMshopricks,  as  the  right  of  investiture  by  the  ring  and 
crouer.  Lay  fiefs  having  been  annexed  to  bishopricks,  kings  contended 
that  the  feudal  rights  and  duties  followed  as  a  matter  of  course,  of  which 
none  was  more  important  than  that  a  tenant  should  not  be  admitted  to  a 
ftcf  witiiout  hu  lord's  consent,  and  should  perform  fealty  and  homage  on 
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wards  from  his  succ&sor  king  John ;  arid  seemingly  indeed 
conferred  on  the  chapters  belonging  to  each  see;  but  by 
means  of  the  frequent  appeals  to  Rome,  through  the  intricacy 
of  the  laws  which  regulated  canonical  elections,  was  eventually 
vested  in  the  pope.  And,  to  sum  up  this  head  with  a  trans- 
action most  unparalleled  and  astonishing  in  it's  kind,  pope 
Innocent  III.  had  at  length  the  effrontery  to  demand,  and 
king  John  had  the  meanness  to  consent  to,  a  resignation  of 
his  crown  to  the  pope,  whereby  England  was  to  become  for 
ever  St.  Peter's  patrimony ;  and  the  dastardly  monarch  re- 
accepted  his  sceptre  from  the  hands  of  the  papal  legate,  to 
hold  as  the  vasal  of  the  holy  see,  at  the  annual  rent  of  a  thou* 
sand  marks.  (4) 

admission.  On  the  other  hand,  the  popes  contended  that  the  ring  and 
crosier  were  the  emblems  of  spiritual  jurisdiction,  with  which  laymen  had 
no  right  to  interfere.  Henry  yielded  the  ring  and  crosier,  but  insisted 
that  bishops  should  do  fealty  and  homage  before  a  grant  of  the  tempo- 
ralties,  which  was  conceded.  It  might  seem  that  the  church  gained  sub- 
stantially little  by  this  compromise ;  and  so  Dr.  Lingard  asserts ;  but,  in 
truth,  the  advantage  gained  was  very  important,  for  before  the  grant  of  the 
ring  and  crosier,  the  new  bishop's  consecration  could  not  be  complete  ; 
and,  therefore,  the  power  of  withholding  it  operated  as  a  veto  in  an  early 
stage  of  the  election ;  whereas  when  the  vacancy  was  actually  filled  up,  it 
became  a  more  difficult  and  less  gracious  thing  to  refuse  the  temporalties. 

With  regard  to  the  right  of  nomination,  which  the  author  calls  **  that 
antient  prerogative  of  the  crown,"  however  antient  a  prerogative,  and 
antient  it  undoubtedly  was,  it  was  itself,  nevertheless,  an  infringement  of 
the  original  constitution  of  the  church,  according  to  which  bishopricks 
were  filled  by  the  election  of  the  deigy  and  laity  of  the  respective  dio- 
ceses. But  the  diocesan  clergy  had  first  e^tcluded  the  laity,  and  then  had 
been  themselv^  excluded  by  the  cathedral,  and  in  some  instances  conven- 
tual, chapters ;  and  when  bishopricks  became  endowed  with  large  temporal 
possessions  and  power,  it  seemed  but  a  necessary  consequence  that  the  crown 
should  have  a  controul  over  the  manner  of  filUng  them.  Long  usage  had 
legalized,  what  reason  had  first  introduced.  See  Lingard,  HisLii.  169. 
Hallam,  ^Hdd,  Ages.  cap.  7. 

(4)  The  dispute  between  John  and  Innocent  III.  was  owing  to  the 
exercise  of  another  power  assumed  by  the  papal  court ;  that  of  not  merely 
deciding  cases  of  contested  elecdops^  but  of  filling  up  the  place  vacated  by 
the  irregularity  of  the  election  or  unfitness  of  the  elected.  The  monks  of 
Christ  Church  at  Canterbuxy,  without  asking  the  royal  Ucence,  or  waiting 
for  the  concurrence  of  the  prdviflcial  bishops,  had  elected  Reginald  their 
sub-prior  archbishop ;  then  a  part  of  them,  with  the  usual  licence  and  con- 
currence, eleeted  John  de  Gray,  bishop  of  Norwich.  Innocent  decided 
that  the  right  of  election  was  in  the  monks,  bat  that  their  choice  was  in- 

17  formal  ,* 
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Another  engine  set  on  foot,  or  at  least  greatly  improved, 
by  the  court  of  Rome,  was  a  master-piece  of  papal  policy. 
Not  content  with  the  ample  provision  of  tithes,  which  the  law 
of  the  land  had  given  to  the  parochial  clergy,  they  endea- 
voured to  grasp  at  the  lands  and  inheritances  of  the  kingdom, 
and  (had  not  the  l^pidature  withstood  them)  would  by  this 
time  have  probably  been  masters  of  every  foot  of  ground  in 
the  kingdom.  To  this  end  they  introduced  the  monks  of  the 
Benedictine  and  other  rules,  men  of  sour  and  austere  religion, 
separated  from  the  world  and  it's  concerns  by  a  vow  of  per- 
petual celibacy,  yet  fascinating  the  minds  of  the  people  by 
pretences  to  extraordinary  sanctity,  while  all  their  aim  was 
to  aggrandize  the  power  and  extend  the  influence  of  their 
grand  superior  the  pope.  And  as,  in  those  times  of  civil 
tumult,  great  rapines  and  violence  were  daily  committed  by 
overgrown  lords  and  their  adherents,  they  were  taught  to  be* 
lieve,  that  founding  a  monastery  a  little  before  tlieir  deaths 
would  atone  for  a  life  of  incontinence,  disorder,  and  blood- 
shed. Hence  innumerable  abbeys  and  religious  houses  were 
built  within  a  century  after  the  conquest,  and  endowed,  not  [  109  ] 
only  with  the  tithes  of  parishes  which  were  ravished  from  the 
secular  clergy,  but  also  with  lands,  manors,  lordships,  and 
extensive  baronies.  And  the  doctrine  inculcated  was,  that 
whatever  was  so  given  to^  or  purchased  by,  the  monks  and 
friars,  was  consecrated  to  God  himself;  and  that  to  alienate 
or  take  it  away  was  no  less  than  the  sin  of  sacrilege. 

I  MIGHT  here  have  enlarged  upon  other  contrivances, 
which  will  occur  to  the  recollection  of  the  reader,  set  on  foot 
by  the  court  of  Rome,  for  effecting  an  entire  exemption  of 
it's  clergy  from  any  intercourse  with  the  civil  magistrate; 
such  as  the  separation  of  the  ecclesiastical  court  from  the 
temporal ;  the  appointment  of  it's  judges  by  merely  spiritual 

formal ;  and  that  the  bishop  of  Norwich's  election  was  void,  because  made 
before  Reginald's  had  been  formally  annulled;  and  thereupon  he  appointed 
Stephen  Langton,  an  English  clergyman  at  Rome.  John  refused  to  re- 
cognise him,  upon  which  his  kingdom  was  first  interdicted,  and  after  four 
years  he  himself  deposed.  See  Lingard  (Hist.  iii.  98— 4S0>  who  enters  into 
•Qme  curious  reasonings  and  states  some  curious  facts  to  establish  that  the 
surrender  of  J(An  was  not  so  disgraceful  an  act  as  it  has  been  commonly 
coiuidered. 
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authority  without  any  interposition  from  the  crown ;  the 
exclusive  jurisdiction  it  claimed  over  all  ecclesiastical  persons 
and  causes ;  and  the  privilegium  clericaley  or  benefit  of  clergy, 
which  delivered  all  clerks  from  any  trial  or  punishment  ex- 
cept before  their  own  tribunal.  But  the  history  and  progress 
of  ecclesiastical  courts  %  as  well  as  of  purchases  in  mortmain  \ 
have  already  been  fiilly  discussed  in  the  preceding  volumes : 
and  we  shall  have  an  opportunity  of  examining  at  large  the 
nature  of  the  privilegium  clericale  in  the  progress  of  the  pre- 
sent book.  And  therefore  I  shall  only  observe  at  present, 
that  notwithstanding  this  plan  of  pontifical  power  was  so 
deeply  Isdd,  and  so  indefatigably  pursued  by  tlie  unwearied 
politics  of  the  court  of  Rome  through  a  long  succession  of 
ages ;  notwithstanding  it  was  polished  and  improved  by  the 
united  endeavours  of  a  body  of  men,  who  engrossed  ail  the 
learning  of  Europe  for  centuries  together;  notwithstanding 
it  was  firmly  and  resolutely  executed  by  persons  the  best  cal- 
culated for  establishing  tyranny  and  despotism,  being  fired 
with  a  bigoted  enthusiasm,  (which  prevailed  not  only  among 
the  weak  and  simple,  but  even  among  those  of  the  best  na- 
tural and  acquired  endowments,)  unconnected  with  their  fel- 
low-subjects, and  totally  indifferent  what  might  befid  that 
posterity  to  which  they  bore  no  endearing  relation :  —  yet  it 
vanished  into  nothing,  when  the  eyes  of  the  people  were  a 
[  110  ]  little  enlightened,  and  they  set  themselves  with  vigour  to  op- 
pose it  So  vain  and  ridiculous  is  the  attempt  to  live  in 
society,  without  acknowledging  the  obligations  which  it  lays 
us  under ;  and  to  afiect  an  entire  independence  of  that  civil 
state,  which  protects  us  in  all  our  rights,  and  gives  us  every 
other  liberty,  that  only  excepted  of  despising  the  laws  of  the 
community. 

Having  thus,  in  some  degree,  endeavoured  to  trace  out  the 
original  and  subsequent  progress  of  the  papal  usurpations  in 
England,  let  us  now  return  to  the  statutes  of  praemunire, 
which  were  framed  to  encounter  this  overgrown  yet  increasing 
evil.  King  Edward  I.,  a  wise  and  magnanimous  prince,  set 
himself  in  earnest  to  shake  ofi^this  servile  yoke^  He  would 
not  sufier  his  bishops  to  attend  a  general  council,  till  they  had 

•  See  Vol.111,  pag.61.         f  Sen  Vol.11.  p«g.268.  «  Dav.  83.,  4«. 
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sworn  not  to  receive  the  papal  benediction.  He  made  light 
of  all  papal  buUes  and  processes :  attacking  Scotland  in  de^ 
fiance  of  one :  and  seizing  the  temporalties  of  his  clergy,  who 
under  pretence  of  another  refused  to  pay  a  tax  imposed  by 
parliament.  (5)  He  strengthened  the  statutes  of  mortmain ; 
thereby  closing  the  great  gulph,  in  which  all  the  lands  of  the 
kingdom  were  in  danger  of  being  swallowed.  And,  one  of 
his  subjects  having  obtained  a  buUe  of  ex^communication 
against  another,  he  ordered  him  to  be  executed  as  a  traitor, 
according  to  the  andent  law  ^.  (6)  And  in  the  thirty-fifth 
year  of  his  reign  was  made  the  first  statute  against  papal  pro- 
visions, being,  according  to  sir  Edward  Coke  \  the  foundation 
of  all  the  subsequent  statutes  o( praemunire^  which  we  rank  as 
an  cSence  immediately  against  the  king,  because  every  en- 
oouragement  of  the  papal  power  is  a  diminution  of  the  au- 
thority of  the  crown. 

In  the  weak  reign  of  Edward  the  second  the  pope  again 
endeavoured  to  encroach,  but  the  parliament  manfully  with- 
stood him ;  and  it  was  one  of  the  prindpal  articles  charged 
against  that  unhappy  prince,  that  he  had  given  allowance  to 
the  buUes  of  the  see  of  Rome.  But  Edward  the  third  was  of 
a  temper  extremely  di£Perent :  and  to  remedy  these  inconve- 
niences first  by  gentle  means,  he  and  his  nobility  wrote  an  [  111  ] 
expostulation  to  the  pope;  but  receiving  a  menacing  and 
contemptuous  answer,  withal  acquainting  him,  that  the  em- 
peror, (who  a  few  years  before  at  the  diet  of  Nuremberg, 
^Z).  132S,  had  established  a  law  against  provisions'^,)  and 

b  Bto.  Abr,  ^,  Conme.  115.  TVecwm,       '  S  Inst  58S. 
^4.     5R^.  p.l.    fol.  IS.  SCABS.  19.         ^  M6d.  Un.  Hist.  zxiz.S93. 

.  II  1 ■ 1  -      I    ^      ji      n    -  — 

(5}  At  this  time  the  deigy  taxed  themselves ;  it  was  not,  therefore,  for 
refiidng  to  pay  a  tax  imposed  by  parliament,  in  which  they  would  have 
been  fblly  ju^ed,  but  for  procuring  a  buUe,  by  which  the  clergy  of  all 
Chrisdan  countries  were  forbidden  to  grant  to  laymen  the  revenues  of 
their  benefices,  without  leave  of  the  holy  see,  and  under  the  protection 
of  it  refilling  the  kinga  fifth,  that  he  issoed  a  proclamation  of  outlawry 
agunst  them,  and  took  possessbn  of  all  their  lay  feesygoodi^  and  chattels, 
lingard,  H^  iiL^4e. 

(6)  But  because  that  lawe  bad  not  of  long  time  beene  put  in  execution^ 
the  chancellor  and  treasurer  kneeled  before  the  king,  and  obtuned  grace 
for  him,  so  as  he  was  onely  banished  out  of  the  realme.  Davis,  95.  and 
the  placka  referred  to  in  Brooke. 
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also  the  icing  of  France,  had  lately  submitted  to  the  holy  see ; 
the  king  replied,  that  if  both  the  emperor  and  the  French 
king  should  take  the  pope's  part,  he  was  ready  to  give  battle 
to  them  both,  in  defence  of  the  liberties  of  the  crown.  Here- 
upon more  sharp  and  penal  laws  were  devised  against  pro- 
visors  \  which  enact  severally,  that  the  court  of  Rome  shall 
not  present  or  collate  to  any  bishoprick  or  living  in  England ; 
and  that  whoever  disturbs  any  patron  in  the  presentation  to  a 
living  by  virtue  of  a  papal  provision,  such  provisor  shall  pay 
fine  and  ransom  to  the  king  at  his  will,  and  be  imprisoned 
till  he  renounces  such  provision ;  and  the  same  punishment 
is  inflicted  on  such  as  cite  the  king,  or  any  of  his  subjects, 
to  answer  in  the  court  of  Rome.  And  when  the  holy  see 
resented  these  proceedings,  and  pope  Urban  V.  attempted  to 
revive  the  vasalage  and  annual  rent  to  which  king  John  had 
subjected  his  kingdom,  it  was  unanimously  agreed  by  all  the 
estates  of  the  realm  in  parliament  assembled,  40  Edw.IIL, 
that  king  John's  donation  was  null  and  void,  being  without 
the  concurrence  of  parliament,  and  contrary  to  his  coronation 
oath: 4 and  all  the  temporal  nobility  and  commons  engaged, 
that  if  the  pope  should  endeavour  by  process  or  otherwise  to 
maintain  these  usurpations,  they  would  resist  and  withstand 
him  with  all  their  power  ^. 

In  the  reign  of  Richard  the  second,  it  was  found  necessary 
to  sharpen  and  strengthen  these  laws,  and  therefore  it  was 
enacted  by  statutes  S  RicII.  c«3.  and  7Ric.II.  cI2.  first, 
that  no  alien  should  be  capable  of  letting  his  benefice  to  fium; 
in  order  to  compel  such  as  had  crept  in,  at  least  to  reside  on 
their  preferments :  and,  afierwards,  that  no  alien  should  be 
[  112  ]  capable  to  be  presented  to  any  ecclesiastical  preferment, 
under  the  penalty  of  the  statutes  of  provisors.  By  the  sta- 
tute 12  RicII.  c.  15.  all  liegemen  of  the  king,  accepting  of  a 
living  by  any  foreign  provision,  are  put  out  of  the  king^s  pro- 
tection, and  tiie  benefices  nuide  void.  To  which  the  statute 
Id  RicII.  st.8.  c2.  adds  banishment  and  forfeiture  of  lands 
andgoods:  andbycS.  of  the  same  statute,  any  person  biing- 
ing  over  any  citation  or  exconmiunication  firom  beyond  sea, 

>  Saa.85£dwJII.  BUS.  27  Edir.UI.  "  Sekt  m  JFUu  10.  4. 

it.1.  cl.  38  Edw.IIL  it«l.  c.4i  and 
•I*  2.  c.  1,  Sy  dy  41. 
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on  account  of  the  execution  of  the  foregoing  statutes  ofprovi- 
sors,  shall  be  imprisoned^  forfeit  his  goods  and  lands,  and 
tnoreover  suffer  pain  of  life  and  member. 

In  the  writ  for  the  execution  of  all  these  statutes  the  words 
praemunire  Jacias^  being  (as  we  said)  used  to  command  a  cita- 
tion of  the  par^»  have  denominated  in  common  speech  not 
only  the  writ,  but  the  offence  itself  of  maintaining  the  papal 
power,  by  the  name  of  praemunire.  And  accordingly  the 
next  statute  I  shall  mention,  which  is  generally  referred  to 
by  all  subsequent  statutes,  is  usually  called  the  statute  of 
praemunire.  It  is  the  statute  16Ric.II.  c.5.  which  enacts^ 
that  whoever  procures  at  Rome,  or  elsewhere,  any  transla- 
tions, processes,  excommunications,  bulles,  instruments,  or 
other  things,  which  touch  the  king,  against  him,  his  crown, 
and  realm,  and  all  persons  aiding  and  assisting  therein,  shall 
be  put  out  of  the  king's  protection^  their  lands  and  goods  for- 
feited to  the  king's  use,  and  they  shall  be  attached  by  their 
bodies  to  answer  to  the  king  and  his  council :  or  process  of 
praemunire  facias  shall  be  made  out  against  them  as  in  other 
cases  of  provisors.  (7) 

By  the  statute  2  Hen.  IV.  c.d.  all  persons  who  accept  any 
provbion  from  the  pope,  to  be  exempt  from  canonical  obe- 
dience to  their  proper  ordinary,  are  also  subjected  to  the 
penalties  of  praemunire.  And  tlus  is  the  last  of  our  antient 
statutes  touching  this  offence;  the  usurped  civil  power  of  the 

(7)  In  the  parliament  in  which  this  statute  was  drawn  up»  the  king  upon 
the  petition  of  the  commons,  had  inquired  of  the  estates  of  the  realm,  what 
they  would  do,  if  the  pope  were  to  excommunicate  bishops  for  instituting 
the  king's  presentees,  where  they  had  obtained  judgment  in  the  king's 
courts -against  the  appointees  of  the  pope;  or  should  attempt  to  translate 
them  froQi  their  present  sees  to  other  sees  out  of  the  kingdom  (a  mode  then 
in  use  for  getting  rid  of  an  obnoxious  t^shop).  The  answer  of  the  lords 
and  commons  was  in  substance  that  they  would  stand  by  the  king,  to  live 
and  die,  against  proceedings  such  as  these,  which  would  be  subversive  of  the 
rights  of  the  crown.  The  prelates  agreed  in  their  condemnation  of  such 
acts,  and  their  determination  to  resist  them,  but  declared  that  they  did  not 
intend  to  deny  the  pope*s  general  right  of  excommunication  and  translation. 
Upon  these  answers  the  statute  was  framed ;  Doctor  Lingard  doubts  whether 
it  was  ever  formally  passed,  but  it  was  always  acted  on,  and  has  been  legis- 
latively recognised  as  a  valid  statute  in  many  instances.  Lingard's  Hl8t.iv. 
510. 
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bishop  of  Rome  being  pretty  well  broken  down  by  these  sta- 
tutes, as  his  usurped  religious  power  was  in  about  a  century 
afterwards;  the  spirit  of  the  nation  being  so  much  raised 
[113]  against  foreigners,  that  about  this  time,  in  die  reign  of  Henry 
the  fifth,  the  alien  priories,  or  abbeys  for  foreign  monks,  were 
suppressed,  and  their  lands  given  to  the  crown.  And  no 
farther  attempts  were  afterwards  made  in  support  of  these 
foreign  jurisdictions. 

A  LEARNED  writer,  before  referred  to,  is  therefore  greatly 
mistaken,  when  he  says  °,  that  in  Henry  the  sixth's  time  the 
archbishop  of  Canterbury  and  other  bishops  oiFered  to  the 
king  a  large  supply,  if  he  would  consent  that  all  laws  against 
provisors,  and  especially  the  statute  16  RicII.,  might  be  re- 
pealed ;  but  that  this  motion  was  rejected.  This  account  is 
incorrect  in  all  it's  branches.  For,  first,  the  application, 
which  he  probably  means,  was  made  not  by  the  bishops  only, 
but  by  the  unanimous  consent  of  a  provincial  synod,  assem- 
bled in  1489,  18  Hen. VI.,  that  very  synod  which  at  the  same 
time  refused  to  confirm  and  allow  a  papal  buUe,  which  then 
was  laid  before  them.  Next,  the  purport  of  it  was  not  to 
procure  a  repeal  of  the  statutes  against  provisors,  or  that  of 
Richard' II.  in  particular;  but  to  request  that  the  penalties 
thereof,  which  by  a  forced  construction  were  applied  to  all  that 
sued  in  the  spiritual,  and  even  in  many  temporal,  courts  of 
this  realm,  might  be  turned  against  the  proper  objects  only; 
those  who  appealed  to  Rome,  or  to  any  foreign  jurisdiction : 
the  tenor  of  the  petition  being,  '<  that  those  penalties  should 
be  taken  to  extend  only  to  those  that  commenced  any  suits 
or  procured  any  writs  or  public  instruments  at  Rome  or 
<<  elsewhere  out  of  England ;  and  that  no  one  should  be  pro- 
**  secttted  upon  that  statute  for  any  suit  in  the  spiritual  courts 
^  or  lay  jurisdictions  of  this  kingdom.''  Lastiy,  the  mo- 
tion was  so  &T  fix)m  being  rfjected,  that  the  king  promised 
to  recommend  it  to  the  next  parliament,  and  in  the  mean 
^ime  that  no  one  should  be  molested  upon  this  account.  And 
the  clergy  were  so  satisfied  with  their  success,  that  they  granted 
to  the  king  a  whole  tenth  upon  thb  occasion  ^. 

[  114  ]       -^^^  indeed  so  far  was  the  archbishop,  who  presided  in 
this  synod,  from  countenancing  the  usurped  power  of  the 

"  DaT.96.  •  Wilk.  CamM.Iiag.  J9n/.iii.  5dS. 
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pope  in  this  realm,  that  he  was  ever  a  firm  opposer  of  it. 
And,  particularly  in  the  reign  of  Henry  the  fifth,  he  pre* 
vented  the  king's  uncle  from  being  then  made  a  cardinal,  and 
l^ate  a  latere  from  the  pope ;  upon  the  mere  principle  of 
it's  being  within  the  mischief  of  papal  provisions,  and  dero- 
gatory from  the  liberties  of  the  English  church  and  nation.  (8) 
For,  as  he  expressed  himself  to  the  king  in  his  letter  upon 
that  subject,  ^'  he  was  bound  to  oppose  it  by  his  ligeance, 
<*  and  also  to  quit  himself  to  God  and  the  church  of  this 
'*  land,  of  which  God  and  the  king  had  made  him  governor.' 
This  was  not  the  language  of  a  prelate  addicted  to  the  slavery 
of  the  see  of  Rome;  but  of  one  who  was  indeed  of  principles 
so  very  opposite  to  the  papal  usurpations,  that  in  the  year 
preceding  this  synod,  17  Hen. VI.,  he  refiised  to  consecrate 
a  bishop  of  Ely,  that  was  nominated  by  pope  Eugenius  IV. 
A  conduct  quite  consonant  to  his  former  behaviour,  in 
6  Hen. VI.,  when  he  refused  to  obey  the  commands  of  pope 
Martin  v.,  who  had  required  him  to  exert  his  endeavours  to 
repeal  the  statute  of  praemunire  (^^  execrabile  iUud  statutum^* 
as  the  holy  fiither  phrases  it)  ;  which  refusal  so  far  exasper- 
ated the  court  of  Rome  against  him,  that  at  length  the  pope 
issued  a  bulle  to  suspend  him  from  his  office  and  authority, 
which  the  archbishop  disregarded,  and  appealed  to  a  general 
council.  And  so  sensible  were  the  nation  of  their  primate's 
merits,  that  the  lords  spiritual  and  temporal,  and  also  the 
university  of  Oxford,  wrote  letters  to  the  pope  in  his  defence ; 
and  the  house  of  commons  addressed  the  king,  to  send  an 
ambassador  forthwith  to  his  holiness,  on  behalf  of  the  arch- 
bishop, who  had  incurred  the  displeasure  of  the  pope  for  op- 
posing the  excessive  power  of  the  court  of  Rome  ^ 

'  See  Wilk.  CondLMag.Br.YxA,!!!,  digression ;  if  indeed  it  be  a  digreasion 

patrimf  and  Dr.  Duck's  life  of  arch-  to  shew  bow  contrary  to  the    sent^ 

bishop  Chicheley  who  was  the  prelate  ments  of  so  learned  and  pious  a  pre- 

here  spoken  of,  and  the    munificent  late,  even  in  the  days  of  popery,  those 

foonder  of  All  Soula  college  in  Oz-  usurpations  were,  wbicfa  the  statutes 

fold :  in  ▼indication  of  whose  memory  €€  praemunire  and  prorisors  were  made 

the  author  hopes  to  be  excused  this  to  restrain. 

(8)  This  prelate  (Henry  Beaufort,  the  Bishop  of  Winchestei,)  became 
canfiiial  in  the  reign  of  his  great-nephew  Henry  the  Sixth ;  but  he  was 
compelled  to  promise,  that  he  would  do  no  act  in  the  execution  of  his 
oiBce  which  nu^t  derogate  from  the  rights  of  the  crown,  or  of  the  subject ; 
and  a  protest  was  made  in  the  king's  name  against  the  entry  of  any  legate 
iato  the  kingdom,  except  on  the  king's  petition.  —  Lingard,  v.  145. 
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This  then  is  the  original  meaning  of  the  oflSsnce,  which 
we  call  praemunire;  viz.  introducing  a  foreign  power  into 
this  land,  and  creating  imperium  in  imperio^  by  paying  that 
obedience  to  papal  process,  which  constitutionally  belonged 
to  the  king  alone,  long  before  the  reformation  in  the  reign  of 
Henry  the  eighth :  at  which  time  the  penalties  of  praemunire 
were  indeed  extended  to  more  papal  abuses  than  before ;  as 
the  kingdom  then  entirely  renounced  the  authority  of  the  see 
of  Rome,  though  not  all  the  corrupted  doctrines  of  the 
Roman  church.  And  therefore  by  the  several  statutes  of 
24Hen.VIILc.l2.  and  25  Hen. VIII.  c.  19. & 21.  to  appeal 
to  Rome  from  any  of  the  king's  courts,  which  (though  illegal 
before)  had  at  times  been  connived  at ;  to  sue  to  Rome  for 
any  licence  or  dispensation ;  or  to  obey  any  process  from 
thence ;  are  made  liable  to  the  pains  oi praemunire.  And,  in 
order  to  restore  to  the  king  in  eflfect  the  nomination  of  vacant 
bishopricks,  and  yet  keep  up  the  established  forms,  it  is  en- 
acted by  statute  25  Hen. VIII.  c.20.  that  if  the  dean  and 
chapter  refuse  to  elect  the  person  named  by  the  king,  or  any 
archbishop  or  bishop  to  confirm  or  consecrate  him,  they  shall 
fidl  within  the  penalties  of  the  statutes  of  praemunire.  Also 
by  statute  5Eliz.  c.l.  jto  refuse  the  oath  of  supremacy  will 
incur  the  pains  of  praemunires  and  to  defend  the  pope's  ju- 
risdiction in  this  realm,  is  a  praemunire  for  the  first  ofience^ 
and  high  treason  for  the  second.  So»  too,  by  statute  13  Eliz» 
c.  2.  if  any  one  import  any  c^nus  Deij  crosses,  beads,  or  other 
superstitious  things  pretended  to  be  hallowed  by  the  bishop 
of  Rome,  and  tender  the  same  to  be  used;  or  receive  the 
same  with  such  intent,  and  not  discover  the  offender ;  or  if  a 
justice  of  the  peace,  knowing  thereof,  shall  not  within  four- 
teen days  declare  it  to  a  privy  counsellor;  th^  all  incur 
praemunire.  But  importing  or  selling  mass-books,  or  other 
popish  books,  is  by  statute  3  Jac.  I.  c.5.  $  25.  only  liable  to 
a  penalty  of  forty  shillings.  Lastly,  to  contribute  to  the 
maintenance  of  a  Jesuit's  college,  or  any  popish  seminary  what- 
ever, beyond  sea;  or  any  person  in  the  same;  or  to  contri- 
bute to*  the  maintenance  of  any  Jesuit  or  popish  priest  in  Eng- 
land, is  by  statute  27  Eliz.  c.2.  made  liable  to  the  penalties  of 
praemunire, 

[  116  ]       Thus  far  the  penalties  oi  praemunire  seem  to  have  kept 
within  the  proper  bounds  of  their  original  institution,  the  de- 
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pressing  the  power  of  the  pope :  but,  they  being  pains  of  no 
inconsiderable  consequence,  it  has  been  thought  fit  to  apply 
the  same  to  other  heinous  ofiences ;  some  of  which  bear  more^ 
and  some  less,  relation  to  this  original  offence,  and  some  no 
relation  at  all. 

Thus,  1 .  By  the  statute  1 8c  2  Ph.  8c  Mar.  c.  8.  to  molest 
the  possessors  of  abbey  lands  granted  by  parliament  to  Henry 
the  eighth,  and  Edward  the  sixth,  is  a  praemunire.  2.  So 
likewise  is  the  offence  of  acting  as  a  broker  or  agent  in  any 
usurious  contract,  when  above  t^nper  cent,  interest  is  taken, 
by  statute  IS  Eliz.  c.  8.  (9)  S.  To  obtain  any  stay  of  proceed- 
ings, other  than  by  arrest  of  judgment  or  writ  of  error,  in 
any  suit  for  a  monopoly,  is  likewise  a  praemunire,  by  statute 
21  Jac.  I.  c.  S.  4.  To  obtain  an  exclusive  patent  for  tlie  sole 
making  or  importation  of  gunpowder  or  arms,  or  to  hinder 
others  from  importing  them,  is  also  a  praemunire  by  two 
statutes:  the  one  16Car.  L.c.21.  the  other  1  Jac II.  c.8. 
5.  On  the  abolition,  by  statute  12  Car.  II.  c.  24.  of  purvey- 
ance^, and  the  prerogative  of  pre-emption,  or  taking  any 
victual,  beasts,  or  goods  for  the  king's  use,  at  a  stated  price, 
without  consent  of  the  proprietor,  the  exertion  of  any  such 
power  for  the  future  was  declared  to  incur  the  penalties  of 
praemunire.  (10)  6.  To  assert,  mahciously  and  advisedly,  by 
speaking  or  writing,  that  both  or  either  house  of  parliament 
have  a  legislative  authority  without  the  king,  is  declared  a 
praemunire  by  statute  IS  Car.  11.  c.  1.  7.  By  the  habeas  corpus 
act  also,  SI  Car.  II.  c.  2.  it  is  a  praemunire,  and  incapable  of 
the  king^s  pardon,  besides  other  heavy  penalties ',  to  send  any 

<i  See  Vol.1,  peg.287.  ""  SeeVoLI.  pag.lSS.     Vol.III.  pag.lST. 


(9)  Several  statutes  (see  Vol.  11.  p.  463.)  have  reduced  the  legal  rate  of 
interest ;  but  none  seems  to  have  repealed  thu  clause  of  the  statute  of 
Elizabeth. 

(10)  This  b  a  mistake.  By  the  statute,  any  person  exerdraig  purveyance 
for  the'  future  is  to  be  imprisoned  by  the  justices  near,  and  proceeded 
agunst  by  indictment  at  the  next  sessions ;  and  the  par^  grieved  n^y, 
besides,  bring  a  civil  action,  and  recover  treble  damages  and  treble  costs : 
but  the  penalties  of  pftemumre  are  inflicted  only  as  in  the  case  of  mono- 
polies just  before  mentioned,  where  a  party,  after  notice  that  the  action 
u  grounded  on  the  statute,  obtains  any  stay  of  proceedings  or  execution, 
other  than  by  authority  of  the  court,  arrest  of  judgment,  or  writ  of  error. 
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subject  of  this  realm  a  prisoner  into  parts  beyond  the  seas. 
8.  By  the  statute  1  W.  &  M.  st  1.  c.  8.  persons  of  eighteen 
years  of  age,  refusing  to  take  the  new  oaths  of  allegiance,  as 
well  as  supremacy,  upon  tender  by  the  proper  magistrate,  are 
subject  to  the  penalties  of  a  praemunire;  and  by  statute 
[]17]7&8  W.  III.  c.  24.  Serjeants,  counsellors,  proctors,  attorneys, 
and  all  officers  of  courts,  practising  without  having  taken  the 
oaths  of  allegiance  and  supremacy,  and  subscribed  the  de- 
claration against  popery,  are  guilty  of  sl  praemunire^  whether 
the  oath  be  tendered  or  no.  (11)  9.  By  the  statute  6  Ann. 
c.  7.  to  assert  maliciously  and  directly,  by  preaching,  teach- 
ing, or  advised  speaking,  that  the  then  pretended  prince  of 
Wales,  or  any  person  other  than  according  to  the  acts  of  set- 
tlement and  union,  hath  any  right  to  the  throne  of  these  king- 
doms ;  or  that  the  king  and  parliament  cannot  make  laws  to 
limit  the  descent  of  the  crown ;  such  preaching,  teaching,  or 
advised  speaking  is  a  praemunire:  as  writing,  printing,  or 
publishing  the  same  doctrines  amounted,  we  may  remember, 
to  high  treason.  10.  By  statute  6  Ann.  c.  23.  if  the  assembly 
of  peers  in  Scotland,  convened  to  elect  their  sixteen  repre- 
sentatives in  the  British  parliament,  shall  presume  to  treat  of 
any  other  matter  save  only  the  election,  they  incur  the  pe- 
nalties of  ^praemunire,  11.  The  statute  6  Geo.  I.  c.  18. 
(enacted  in  the  year  afler  the  infamous  south-sea  project  had 
beggared  half  the  nation)  makes  all  unwarrantable  under- 
takings by  unlawful  subscriptions,  then  commonly  known  by 
the  names  of  bubbles,  subject  to  the  penalties  of  a  praemunire, 
12.  The  statute  12 Geo. III.  ell.  subjects  to  the  penalties 
of  the  statute  oi praemunire  all  such  as  knowingly  and  wilfully 
solemnize,  assist,  or  are  present  at,  any  forbidden  marriage  of 
such  of  the  descendants  of  the  body  of  king  George  II.  as 
are  by  that  act  prohibited  to  contract  matrimony  without  the 
consent  of  the  crown*. 

Having  thus  inquired  into  the  nature  and  several  species 
o( praemunire^  it's  punishment  may  be  gathered  from  the  fore- 
going statutes,  which  are  thus  shortly  summed  up  by  sir 
Edward  Coke  * :  «  that  from   the   conviction,  the  defendant 

'  See  Book  I.  ch.4.  ^  1  In8t.l29. 


(11)  See  ante,  p.  58.  (6) 
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^^  shall  be  out  of  the  king's  protection,  and  his  lands  and 
"  tenements,  goods  and  chattels,  forfeited  to  the  king :  and 
^^  that  his  body  shall  remain  in  prison  at  the  king's  pleasure  : 
**  or  (as  other  authorities  have  it)  during  life^:"  both  which  £  118  ] 
amount  to  the  same  thin^ ;  as.  the  king  by  his  prerogative 
may  any  time  remit  the  whole,  or  any  part,  of  the  punish- 
ment, except  in  the  case  of  transgressing  the  statute,  of  A^eo^ 
corpus.  ( 1 2)  These  forfeitures  here  inflicted,  do  not  (by  the  way) 
bring  this  offence  within  our  former  definition  of  felony; 
being  inflicted  by  particular  statutes,  and  not  by  the  common 
law.  But  so  odious,  sir  Edward  Coke  adds,  wks  this  offence 
of  praemunire^  that  a  man  that  was  attainted  of  the  same 
might  have  been  slain  by  any  other  man  without  danger  of 
law :  because  it  was  provided  by  law  ^,  that  any  man  xoight 
do  to  him  as  to  the  king's  enemy;  and  any  man  may  lawfully 
kill  an  enemy.  However,  the  position  itseli^  that  it  is  at  any 
time  lawful  to  kill  an  enemy,  is  by  no  means  tenable :  it  is 
only  lawful,  by  the  law  of  nature  and  nations,  to  kill  him  iu 
the  heat  of  batde,  or  for  necessary  self-defence.  And  to  ob- 
viate such  savage  and  mistaken  notions  %  (13)  the  statute 
5£liz.  c.  1.  provides,  that  it  shall  not  be  lawful  to  kill  any 
person  attainted  in  a  praemunire^  any  law,  statute,  opinion,  or 
exposition  of  law  to  the  contrary  notwithstanding.  But  stiU 
such  delinquent,  though  protected  as  a  part  of  the  public 
from  public  wn)ngs,  can  bring  no  action  for  any  private  in- 
juiy,  how  atrocious  soever,  being  so  far  out  of  the  protection 
of  the  law,  that  it  will  not  guard  his  civil  rights,  nor  remedy 
any  grievance  which  he  as  an  individual  may  suffer.  And  no 
man,  knowing  him  to  be  guilty,  can  with  safety  give  him 
comfort,  aid,  or  relief. 

•  I  Bulst  199.  ""  Bro.  jibr.  t.CSarme.  197. 

"^  StaU  25  Ed.III.  8L5,  g.22.  ^  1  Hawk.P.C.  c.  19.  b.47, 

(IS)  It  seems  hardly  to  amount  to  the  same  thing ;  — «•  in  the  one  case, 
the  term  of  imprisonment  would  be  at  the  discretion  of  the  court,  voluntat 
Domm  Bcgii  m  curul ;  in  the  other,  the  court  would  have  no  discretion^ 
but  must  pronounce  the  sentence  of  imprisonment  for  life,  and  the  party 
would  be  left  for  any  remission  of  it  to  the  royal  mercy,  {voluntat  liomni 
Regit  iu  camer&J)    See  post,  p.  121. 

(15)  There  was  more  ground  for  this  notioii  th^iq  is  implied  in  the  tei^t, 
for  the  statute  referred  to  in  the  margin,  which  b  one  pf  those  agajnft 
prorisors,  expressly  enacts,  that  he  who  offends  *^  against  such  proyisors  in 
body,  goods  or  other  possesions,  shall  be  excused  befbre  all  men,  and  for 
such  offence  shall  never  be  grieved,  or  let  at  the  suit  ot  any  one^*" 

VOL.  IV.  K 
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CHAPTER    THE    NINTH. 

OF  MISPRISIONS  AND  CONTEMPTS 

AFFECTING   THE    KING   AND 

GOVERNMENT. 


n^HE  fourth  species  of  oflfenoes,  more  immediately  against 
the  king  and  goyemment,  are  entitled  misprisions  and 
conten^ts. 

Misprisions  (a  term  derived  from  the  old  French,  mespris^ 
a  neglect  or  omtempt)  are,  in  the  acceptation  of  our  law, 
generally  understood  to  be  all  such  high  o&nces  as  are  under 
the  degree-  of  capital,  but  nearly  bordering  thereon :  and  it 
is  said,  that  a  misprision  is  contained  in  every  treason  and 
felony  whatsoever ;  and  that  if  the  king  so  please,  the  oflfender 
nay  be  proceeded  against  for  the  misprision  only*.  And 
upon  the  same  principle,  while  the  jurisdiction  of  the  star- 
chamber  subsisted,  it  was  held  that  the  king  might  remit  a 
prosecution  for  treason,  and  cause  the  delinquent  to  be  oex^ 
sured  in  that  court,  merely  for  a  high  misdemesnor :  as  hap- 
pened in  the  case  of  Roger  earl  of  Rutland,  in  43  Eliz.  who 
was  concerned  in  the  earl  of  Essex's  rebellion  ^.  Misprisions 
are  generally  divided  into  two  sorts ;  negative,  which  consist 
in  the  concealment  of  something  which  ought  to  be  revealed ; 
and  positive,  which  consist  in  the  commission  of  sometliing 
whidi  ought  not  to  be  done. 

[  120  ]       I*  Of  the  first,  or  negative  kind,  is  what  is  called  misprision 
(f  treason  i  consisting  in  the  bare  knowledge  and  concealment 

*  T«ub.  8  Ric.  TIL  10.     SCaundf.  "  Hudion  oTdie  court  oTtter-dMnn- 

P.C.  37.    K«L  71.     I  Hsl.  P.C.  374.    ber.    MS.  m  Hiu.  Srit.  (1) 
1  Hawk.  P.C.  cfR). 

(1)  ThU  h««  been  nnce  publiahed  in  the  CoUectansa  Juridica.  vol.iL 
pp.  l-*a41.    See  Qost^  p.  8^s. 
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of  treasoD,  without  any  degree  of  assent  thereto:  for  any 
assent  makes  the  party  a  principal  traitor ;  as  indeed  the  eoi>- 
cealmenty  which  was  construed  aiding  and  abetting,  did  at 
the  common  law :  in  like  manner  aa  the  knowledge  of  a  plci 
against  the  state,  and  not  revealing  it,  was  a  capital  crime  at 
Florence  and  in  other  states  of  Italy  \  But  it  is  now  enacted 
by  the  statute  1  &  2  Ph.  &  M.  c*10.  that  a  bare  concoshneiH 
of  treason  shall  be  only  held  a  misprision.  This  concealment 
becomes  criminal,  if  the  party  apprized  of  the  treason  does 
not,  as  soon  as  conveniently  may  be,  reveal  it  to  some  judge 
of  assize  or  justice  of  the  peace  \  But  if  there  be  any  pro* 
bable  circumstances  of  assent,  as  if  one  goes  to  a  treasonable 
meeting,  knowing  before-hand  that  a  oonspiracy  is  intended 
against  the  king;  or,  being  in  such  company  once  by  accident 
and  having  heard  such  treasonable  conspiracy,  meets  the  same 
company  again,  and  hears  more  of  it,  twt  conceals  it ;  this  is 
an  implied  assent  in  law,  and  makes  the  oonoealer  guilty  of 
actual  high  treason  ^ 

There  is  also  one  positive  misprision  of  treason,  created  so 
by  act  of  parliament.  The  statute  13  Eliz.  c2,  (2)  enacts, 
that  those  who  forge  foreign  coin  [p(  gold  or  ailver]|  not  cur- 
rent in  this  kingdom,  their  aiders,  abetlors,  and  prooureri^ 
shall  all  be  guilty  of  misprision  of  treason*  For,  though  the 
law  would  Dot  put  foreign  coin  upon  quite  the  same  fooling  as 
our  own ;  yet,  if  the  circumstances  of  trade  concur,  the  falsi- 
fying it  may  be  attended  with  consequences  almost  equally 
pernicious  to  the  public ;  as  the  counterfeiting  of  Portugal 
money  would  be  at  present;  and  therefore  the  law  has  made 
it  an  offence  just  below  capital,  and  that  is  all.     For  the 

c  Guicciard.  Hist.  b.  S.  ft  IS.  «  1  Hawk.   P.  C  e.  90.  •.  S. 

<  I  H«I.  P.  C.  372. 

(S)  This  ou|jit  to  be  I4£lic.  c.3.,  and  the  author  ha»  bean  led  tntp 
the  mistake  bjr  irapIicitJy  copying  Hawkins;  but  the  isEUi.  o.S.  did  alio 
create  a  podtiTe  misprision  of  treason  in  the  concealing  the  o&r  of  a  buUsi 
or  instrument  of  reconciliation  to  the  see  of  Rome,  for  six  weeks  ailer 
die  oi&r  made;  umI  the  SJEliz,  c.  1.  made  the  ofitaoe  of  aiding  and  rnauv- 
taaing  those  who  had  baan  guilty  of  the  ireasoai  eonttiMod  by  that  aol, 
liable  only  to  the  penalties  of  misprision  of  treason.  By  the  word  otdirtf  m 
this  act,  uEfiz.  cs..  Lord  Hale  says,  ava  intended  aiden  of  the  tact,  not 
aiders  of  the  penon,  as  receivers  and  comforters,    i  H.  P.  0«  Vr^ 
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punishment  of  misprision  of  ti-eason  is  loss  of  the  profits  of 
lands  during  life,  forfeiture  of  goods,  and  imprisonment  during 
life  ^  Which  total  forfeiture  of  the  goods  was  originally  in- 
[  121  ]  fiicted  while  the  offence  amounted  to  principal  treason,  and  of 
course  included  in  it  a  felony,  by  the  common  law ;  and  there- 
fore is  no  exception  to  the  general  rule  laid  down  in  a  former 
chapters  that  wherever  an  offence  is  punished  by  such  total 
forfeiture,  it  is  felony  at  the  common  law. 

Misprision  offeUmy  is  also  the  concealment  of  a  felony 
which  a  man  knows,  but  never  assented  to ;  for  if  he  assented, 
this  makes  him  either  principal  or  accessory.  And  the  pu- 
nishment of  this,  in  a  public  officer,  by  the  statute  Westm.  I. 
SEdw. L  C.9.,  is  imprisonment  for  a  year  and  a  day;  in  a 
common  person,  imprisonment  for  a  less,  discretionary  time ; 
and,  in  both,  fine  and  ransom  at  the  king's  pleasure :  which 
pleasure  of  the  king  must  be  observed,  once  fur  all,  not  to 
signify  any  extrajudicial  will  of  the  sovereign,  but  such  as  is 
declared  by  Iiis  representatives,  the  judges  in  his  courts  of 
justice;  "  voluntas  regis  in  curia^  non  in  camera^"  (S) 

There  is  also  another  species  of  negative  misprisions : 
namely,  the  concealing  of  treasure-trovef  which  belongs  to  the 
king  or  his  grantees  by  prerogative  royal :  the  concealment 
of  which  was  formerly  punishable  by  death  ^ ;  (4)  but  now  only 
by  fine  and  imprisonment^. 

II.  Misprisions,  which  are  merely  positive,  are  generally 
denominated'  contempts  or  high  misdemesnors  ;  of  which 

'  1  Hal.  p.  C.  374.  *  GUm.  LU  c.2. 

*  See  {Mg.  94.  j   3  Inst.  133. 

»»  1  Hal.  P.C.  375. 


(3)  The  words  in  the  statute,  applicable  to  a  common  person,  are 
le  Roy  prendra  a  eux  grevement,  which  Lord  Coke  explains,  **  at  the 
king's  suit  they  shall  be  fined  grievously  and  imprisoned."  But  the  statute 
with  regard  to  common  persons  punishes  only  the  **  not  suing  and  arresting 
felons  at  the  summons  of  the  sheriff,  and  cry  of  the  county ;"  and  seems 
hardly  to  apply  to  misprision  of  felony  in  them,  as  defined  in  the  text.  If 
the  officer  be  unable  to  pay  the  fide,  he  shall  be  imprisoned  three  years. 
*S  Inst.  171. 

(4)  It  is  not  clear,  fi*om  the  passage  in  Glanyille,  whether  the  punishJBient 
was  death,  or  iois  of  member. 
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1.  The  first  and  principal  is  the  mal-administrattan  of 
such  high  officers,  as  are  in  public  trust  and  employment. 
This  is  usually  punished  by  the  method  of  parliamentary 
impeachment:  wherein  such  penalties,  short  of  death,  are 
inflicted,  as  to  the  wisdom  of  the  house  of  peers  shall  seem  .   1 

proper ;  consisting  usually  of  banishment,  impriscMmient,  fines, 
or  perpetual  disability.  Hitherto  also  may  be  referred  the 
ofience  of  imbezzling  the  public  money ^  called  among  the  Ro»  C  122  ] 
mans  2^culatus,  which  the  Julian  law  punished  with  death  in 
a  magistrate,  and  with  deportation,  or  banishment,  in  a  pri- 
vate person  ^.  With  us  it  is  not  a  capital  crime,  bot  sobjects 
the  committer  of  it  to  a  discretionary  fine  and  imprisonment. 
Other  misprisions  are,  in  general,  such  contempts  of  the  exe- 
cutive  magistrate,  as  demonstrate  themselTes  by  some  arrogant 
and  undutiful  behaviour  towards  the  king  and  goveniuie&t. 
These  af  e 

2.  Contempts  against  the  king's  prerogative*  As,  fay 
refusing  to  assist  him  for  the  good  of  the  public;  either  in  his 
councils,  by  advice,  if  called  upon ;  or  in  his  wars,  by  per- 
sonal service  for  defence  of  the  realm,  against  a  rebellion  or 
invasion  ^  Under  which  class  may  be  ranked  the  neglecting 
to  join  the  posse  comitatusj  or  power  of  the  county,  being  there- 
unto required  by  the  sheriff  or  justices,  according  to  the 
statute  2  Hen.  V.  c.  8.  which  is  a  duty  incumbent  upon  all  that 
are  fifteen  years  of  age,  under  the  degree  of  nobility,  and  able 
to  travel ".  Contempts  against  the  prerogative  may  also  be, 
by  preferring  the  interests  of  a  foreign  potentate  to  thcxse  of 
our  own,  or  doing  or  receiving  any  thing  that  may  create  an 
undue  influence  in  &vour  of  such  extrinsic  power;  as,  by 
taking  a  pension  from  any  foreign  prince- without  the  consent 
of  the  king  ".  Or,  by  disobeying  the  king's  lawful  commands ; 
*  whether  by  writs  issuing  out  of  his  courts  of  justice,  or  by  a 
summons  to  attend  his  privy  council,  or  by  letters  fit)m  the 
king  to  a  subject  commanding  him  to  return  from  beyond  the 
seas,  (for  di£K>bedience  to  which  his  lands  shall  be  seized  till 
he  does  return,  and  himself  afterwards  punished,)  or  by  his 
writ  of  ne  eteai  regnum  (5),  or  proclamation,  commanding  the 

*  InUA.  18.  9.  ""  Lamb.  Eir.  233. 

'  1  Hawk,  P.  C.  C.22.  i.2.  "3  Inst.  144. 

(5)  See  Vol.  I.  p.  266. 
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subject  to  stsf  at  home  ^  Disobedience  to  any  of  these  com- 
mands is  a  high  misprision  and  contempt ;  and  so,  lastly,  is 
'Asobedienee  to  any  act  of  parliament,  where  no  particular 
penalty  is  assigned :  for  then  it  is  punishable,  like  the  rest  of 
[  128  ]  these  contempts,  by  fine  and  imprisonment,  at  the  discretion 
of  die  king^s  courts  of  justice  **. 

S.  CoHlcMFTS  and  misprisions  against  the  king's  person 
and  gmfernpientj  may  be  by  speaking  or  writing  against  them, 
enrsing  or  wishing  him  ill,  giving  out  scandalous  stories  con- 
eeming  him,  or  doing  any  thing  that  may  tend  to  lessen  him 
in  the  esteem  of  his  subjects,  may  weaken  his  government,  or 
may  raise  jealousies  between  him  and  his  people.  It  has 
been  also  held  an  offence  of  this  species  to  drink  to  the  pious 
memory  of  a  traitor ;  or  for  a  clergyman  to  absolve  persons 
at  the  gallows,  who  there  persist  in  the  treasons  ror  which 
they  die :  these  being  acts  which 'impliedly  encourage  rebel- 
Hon.  And  for  this  species  of  contempt  a  man  may  not  only 
be  fined  and  imprisoned,  but  sufier  the  pillory  or  other  in- 
fimious  corporal  punishment  *>:  (6)  in  like  manner,  as  in  the 
antient  German  empire,  such  persons  as  endeavoured  to  sow 
sedition)  and  disturb  the  public  tranquillity,  were  condemned 
to  become  the  objects  of  public  notoriety  and  derision,  by 
carrjring  a  dog  upon  their  shoulders  from  one  great  town  to 
another.  The  emperors  Otho  I.  and  Frederic  Barbarossa  in- 
flicted this  punishment  on  noblemen  of  the  highest  rank '; 

4.  Contempts  against  the  king's  titie^  not  amounting  to 
lieason  or  praetmtnirej  are  the  denial  of  his  right  to  the  crown 
in  common  and  unadvised  discourse ;  for,  if  it  be  by  advisedly 
speaking,  we  have  seen  *  that  it  amounts  to  a  praemunire* 
This  heedless  sp^^ies  of  contempt  is,  however,  punished  by 

o  See  Vol.1,  pftg.266.  ^  Mod.  Un.  Hist.xxit.  28.  119. 

^  I  BftWk.  P.  C.  C.S2.  S.5.  >  See  peg.  9). 
<i  iMi.  «.S8. 

■  *■■  ■-   —     ..--  —     —  -        ..-.     .- 

(G)  By  the  fsQ.s.  &158.,  the  puauhioeiit  of  the  pilk>f7  ^  aboliibed, 
cxcqpt  in  cases  of  perjury,  or  subomatioii  of  peijury»  and  wilful*  false,  and 
corrupt  affirmation  or  subornation  thereof,  amounting  to  peijury ;  and  fine 
or  imprisonment,  or  both  substituted  for  it.  Thu  punishment,  however^ 
hat  smce  (perhaps  through  inadvertency]  been  inflicted  by  the  57  O.3.  C.IS4 
*  (see  ante,  p.  102.),  and,  I  belitve,  is  repeated  la  the  annual  mutiny  acts. 
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our  law  with  fine  and  imprisoiunent.  Likewise  if  atiy  per- 
son  shall  in  any  wise  hold,  afiirm,  or  maintain,  that  the  cotn- 
mon  law  of  this  realm,  not  altered  by  parliament,  ought  not 
to  direct  the  right  of  the  crown  of  Elngland ;  this  is  a  nii»- 
demesnor,  by  statute  IS  Eliz.  c.h  and  punishable  with  for* 
feiture  of  goods  and  chatteb.  (7)  A  contempt  may  also  arise 
from  refusing  or  neglecting  to  take  the  oaths,  appointed  by 
statute  for  the  better  securing  the  government;  and  yet 
acting  in  a  public  office,  place  of  trust,  or  other  capacity,  for  [  124  ] 
which  the  said  oaths  .are  required  to  be  taken ;  viz,  those  of 
allegiance,  supremacy,  and  abjuration ;  which  must  be  taken 
within  six  calendar  months  after  admission.  The  penaltiet 
for  this  contempt,  inflicted  by  statute  1  Geo.  I.  st.2.  eld. 
are  very  little,  if  any  thing,  short  of  those  of  a  praemunire: 
being  an  incapacity  to  hold  the  said  offices,  or  any  other :  to 
prosecute  any  suit :  to  be  guardian  or  executor :  to  take  any 
legBucy  or  deed  of  gift ;  and  to  vote  at  any  election  for  mem* 
bers  of  parliament :  and  afler  conviction  the  oJBfender  shall 
also  forfeit  500/.  to  him  or  them  that  will  sue  for  the  same* 
Members  on  the  foundation  of  any  college  in  the  two  uni* 
versities,  who  by  this  statute  are  bound  to  take  the  oaths) 
must  also  register  a  certificate  thereof  in  the  college-register, 
within  one  month  afler;  otherwise,  if  the  electors  do  not 
remove  him,  and  elect  another  within  twelve  months,  or 
after,  the  king  may  nominate  a  person  to  succeed  him  by  his 
great  seal  or  sign  manual.  Besides  thus  taking  the  oaths  t(x 
offices,  any  two  justices  of  the  peace  may  by  the  same  statute 
summon,  and  tender  the  oaths  to,  any  person  whom  they 
shall  suspect  to  be  disaffiscted :  and  every  person  refiising  the 
same,  who  is  properly  called  a  non-juror,  shall  be  adjudged 
a  popish  recusant  convict,  and  subjected  to  the  sam^  penalties 
that  were  mentioned  in  a  former  chapter^;  which  in  the  ead 
may  amount  to  the  alternative  of  abjuring  the  realm,  or  sQ& 
fering  death  as  a  felon.  (8) 

5.  Ck>NnMFT8  against  the  king^s  palaces  or  coatis  ^jtatiee 
have  been  always  looked  upon  as  high  misprisions :  and  by 

<  See  p«g.  55* 


(7)  This  itatote  was  made  for  the  queen's  tife,  and  has 

(8)  Bat  see  pp.  58,59.  nn.  (6)  (7). 
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the  antieiit  law,  before  the  conquest,  fighting  in  tfie  king^s 
palace,  or  before  the  king's  judges,  was  punished  with  deaths 
So,  too,  in  the  old  Gothic  constitution,  there  vere  many  places 
privileged  by  law,  quibus  nuyor  reverentia  et  securitas  debetWj 
ttt  templa  et  judicial  quae  sancta  habebimturj  —  arces  et  coda 
regis,  -^  denique  locus  quilibet  praesente  out  adventante  rege  °. 
[  125  ]  And  at  present,  with  us,  by  the  statute  33  Hen.  VIIL  c.l2. 
inalicious  striking  in  the  king's  palace,  wherein  his  royal  per- 
son resides,  whereby  blood  is  drawn,  is  punishable  by  perpetual 
imprisonment,  and  fine  at  the  king's  pleasure ;  and  also  with 
loss  of  the  ofiender's  right  hand,  the  solemn  execution  of 
¥^hich  sentence  is  prescribed  in  the  statute  at  length. 

But  striking  in  the  king's  superior  courts  of  justice,  in 
W^stminsterr^all,  or  at  the  assizes,  is  made  still  more  penal 
than  even  in  the  king's  palace.  Hie  reason  seems  to  be, 
that  those  courts  being  antiently  held  in  the  king's  palace, 
and  before  the  king  himself,  striking  there  included  the  former 
ciontempt  against  the  king's  palace^  and  something  more ;  viz. 
die  disturbance  of  public  justice.  For  this  reason,  by  the 
antient  common  law  before  the  conquest  %  striking  in  the 
king's  courts  of  justice,  or  drawing  a  sword  therein,  was  a 
capital  felony :  and  our  modern  law  retains  so  much  of  the 
Imtient  severity  as  only  to  exchange  the  loss  of  life  (oir  the  loss 
of  the  (lending  limb.  Therefore  a  stroke  or  blow  in  such  a 
court  of  justice,  whether  blood  be  drawn  or  not,  or  even 
assaulting  a  judge  sitting  in  the  court,  by  drawing  a  weapon, 
without  any  blow  struck,  is  punishable  with  the  loss  of  the 
right  hand,  imprisonment  for  life,  and  forfeiture  of  goods  and 
chattels,  and  of  the  profits  of  his  lands  during  life^  A  rescue 
also  of  a  prisoner  irom  any  of  the  said  courts,  without  striking 
a  bidw,  is  punished  with  perpetual  imprisonment,  and  forfeiture 
of  goods,  and  of  the  profits  of  lands  during  life^ :  being  looked 
upon  as  an  ofience  of  the  same  nature  with  the  last;  but  only, 
as  no  blow  is  actually  given,  the  amputation  of  the  hand  is 
excused*     For  the  like  reason,  an  afiray,  or  riot,  near  the 


"  S  loit  140.  LL.Alured.cap.  7. 4^34.     >  Staund.  P.  C  38.     3  Inst  140>  141  < 
"  Sdemh.  dejure  Citth,  L  3.  c.  3.  y  1  Hswk.  P.  C.  c.  91.  b.5. 

^  LL,  Imte.  c.  6.     LL,  Canut.  56. 
JLL.  Alured*  c.7. 
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said  courts,  but  out  of  their  actual  view,  is  punished  only 
with  fine  and  imprisonment '. 

Not  only  such  as  are  guilty  of  an  actual  violence,  but  of  [  1^6  3 
threatening  or  reproachful  words  to  any  judge  sitting  in  the. 
courts,  are  guilty  of  a  high  misprision,  and  have  been  pu- 
nished with  large  fines,  imprisonment,  and  corporal  punish- 
ment *.  (9)  And  even  in  the  inferior  courts  of  the  king,  an 
affi*ay  or  contemptuous  behaviour  is  punishable  with  a  fine 
by  the  judges  there' sitting ;  as  by  the  steward  in  a  court-Ieet, 
or  the  like  \ 

Likewise  all  such,  as  are  guilty  of  any  injurious  treatment 
to  those  who  are  immediately  under  the  protection  of  a  court 
of  justice,  are  punishable  by  fine  and  imprisonment :  as  if  a 
man  assaults  or  threatens  his  adversary  for  suing  him,  a 
counsellor  or  attorney  for  being  employed  against  him,  a 
juror  for  his  verdict,  or  a  gaoler  or  other  ministerial  officer 
for  keeping  him  in  custody,  and  properly  executing  his 
duty*:  which  offences,  when  they  proceeded  farther  than 
bare  threats,  were  punished  in  the  Gothic  constitutions  with 
exile  and  forfeiture  of  goods  **. 

Lastly,  to  endeavour  to  dissuade  a  witness  from  giving 
evidence;  to  disclose  an  examination  before  the  privy  council; 
or,  to  advise  a  prisoner  to  stand  mute  (all  of  which  are  im- 
pediments of  justice) ;  are  high  misprisions,  and  contempts  of 
the  king's  courts,  and  punishable  by  fine  and  imprisonment 
And  antiently  it  was  held,  that  if  one  of  the  grand  jury  dis- 
closed to  any  person  indicted  the  evidence  that  appeared 
against  him,  he  was  thereby  made  accessory  to  the  ofience,  if 
felony :  and  in  treason  a  principal.  And  at  this  day  it  is 
agreed,  that  he  is  guilty  of  a  high  misprision  %  and  liable  to 
be  fined  and  imprisoned  ^  » 

9    »  Cro.  Car.  373,  **    Stiemh.  dejure  Goth.  I.  8.  cS. 

■  Ibid.SOa.  *  See  Bar.  212.     27  Ass.  pi.  44.  §  4. 

*  1  Hawk.  P.  C.  C.21.  s.lO.  fol.  138. 

*  *  3  Inst.  141,  142.  ^  1  Hawk.  P.  C.  c.21.  8.15. 

(9)  It  has  been  determined,  that  a  judge  sitting  at  niti  priujt  has  the  power 
of  fianing  even  a  defendant  conducting  his  own  defence  to  a  criminal  charge, 
ibr  contempt  of  the  court  in  the  course  of  that  defence.    R»  y^Davutm^ 

4B.&A.329. 
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CHAPTER   THE   TENTH. 

OF  OFFENCES  against  PUBLIC 

JUSTICR 


^HE  order  of  our  distribution  will  next  lead  us  to  take  into 
consideration  such  crimes  and  misdemesnors  as  more 
especially  afl^t  the  commonwealth^  or  public  polity  of  the 
kingdom :  which,  however,  as  well  as  those  which  are  pecu- 
liarly pointed  against  the  lives  and  security  of  private  subjects, 
are  also  offences  against  the  king,  as  the  pater  Jkmilias  of  the 
nation :  to  whom  it  appertains  by  his  regal  office  to  protect 
the  community,  and  each  individual  therein,  from  every 
degree  of  injurious  violence,  by  executing  those  laws,  which 
the  people  themselves  in  conjunction  with  him  have  enacted ; 
or  at  least  have  consented  to,  by  an  agreement  either  expressly 
made  in  the  persons  of  their  representatives,  or  by  a  tacit  and 
implied  consent  presumed  from  and  proved  by  immemorial 
usage. 

The  species  of  crimes  which  we  have  now  before  us,  is 
subdivided  into  such  a  number  of  inferior  and  subordinate 
classes,  that  it  would  much  exceed  the  bounds  of  an  elemen- 
tary treatise,  and  be  insupportably  tedious  to  the  reader, 
were  I  to  examine  them  all  minutely,  or  with  any  degree  of 
critical  accuracyi  I  shall  therefore  confine  myself  principally 
to  general  definitions,  or  descriptions  of  this  great  variety 
of  offisnces,  and  to  the  punishments  inflicted  by  law  for  each 
particular  o£fence;  with  now  and  then  a  few  incidental  ob- 
servations :  referring  the  student  for  more  particulars  to  other 
voluminous  authors ;  who  have  treated  of  these  subjects  with 
greatier  precision  and  more  in  detail,  than  is  consi3tent  with 
the  plan  of  these  Commentaries. 
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The  crimeB  and  misdemesnors  that  more  especially  afiect 
th€  oommonwealtb,  may  be  divided  into  five  species :  viz.  of- 
fences against  public  juOice,  against  the  public  jieoce,  against  [  128  ] 
pfublic  trade,  against  the  public  health,  and  against  the  public 
police  or  oeconomy ;  of  each  of  which  we  will  take  a  cursory 
view  in  their  order. 

First,  then,  of  oflfenoes  against  public  justice :  some  of 
which  are  felonies,  whose  punishment  may  extend  to  death ; 
others  only  misdemesnors.  I  shall  begin  with  those  that 
are  most  penal,  and  descend  gradually  to  such  as  are  of  less 
malignity. 

J.  iMBBZZUNa  or  vacating  records,  or  falsifying  certain 
other  proceedings  in  a  court  of  judicature,  is  a  felonious  offence 
against  public  justice.  It  is  enacted  by  statute  8  Hen.  VI.  c.  1 2. 
that  if  any  clerk,  or  other  person,  shall  wilfully  take  away, 
withdraw,  or  avoid  any  record,  or  process  in  the  superior 
courts  of  justice  in  Westminster-hall,  by  reason  whereof  the 
judgment  shall  be  reversed  or  not  take  effect ;  it  shall  be  felony 
not  only  in  the  principal  actors,  but  also  in  their  procurers 
and  abettors.  And  this  may  be  tried  either  in  the  king's 
bench  or  common  pleas,  by  a  jury  de  medietate :  half  officers 
of  any  of  the  superior  courts,  and  the  other  half  commcm 
jurors.  Likewise  by  statute  21  Jac.  J.  c26.  to  acknowledge 
any  fine,  recovery,  deed  enrolled,  statute,  recognizance,  bail, 
or  judgment^  in  tlie  name  of  another  person  not  privy  to  the 
same,  is  fislony  without  benefit  of  clergy.  (1)  Which  law 
extends  only  to  proceedings  in  the  courts  themselves:  but 
by  statute  4  W.8c  M.  c.4.  to  personate  any  other  person  (as 
bail)  before  any  judge  of  assize  or  other  commissioner  autho- 
rized to  take  bail  in  the  country,  is  also  felony.  For  no  man's 
property  would  be  safe,  if  records  might  be  suppressed  or 
fidsified,  or  persons'  names  be  falsely  usurped  in  courts,  or 
before  their  public  officers. 

2.  To  prevent  abuses  by  the  extensive  power,  which  the 
law  is  obliged  to  repose  in  gaolers,  it  is  enacted  by  statute 

■ ■ ■■     I  -    —  ■ —  —  r  ■■      ,  -  _j_^^^^  ■ 

(l)  But  the  attaiiKler  does  not  work  Miy  corruptioa  of  blood,  or  for- 
feiture of  dower. 
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14Edw.III.  C.10*  that  if  any  gaoler  by  too  great  duress  of 
imprisonment  makes  any  prisoner,  that  he  hath  in  ward,  be- 
[  129  ]  come  an  appraoer  or  an  appellor  against  his  will :  that  is,  as  we 
^hall  see  hereafter,  to  accuse  and  turn  evidence  against  some 
other  person ;  it  is  felony  in  the  gaoler.  For,  as  sir  Edward 
Coke  observes*,  it  is  not  lawful  to  induce  or  excite  any  man 
even  to  a  just  accusation  of  another ;  much  less  to  do  it  by 
duress  of  imprisonment :  and  least  of  all  by  a  gaoler,  to  whom 
the  prisoner  is  committed  for  safe  custody. 

3.  A  THIRD  offence  against  public  justice  is  obstructing  the 
.  execution  of  lawful  process.  This  is  at  all  times  an  offence  of 
a  very  high  and  presumptuous  nature ;  but  more  particularly 
so,  when  it  is  an  obstruction  of  an  arrest  upon  criminal  pro- 
cess. And  it  hath  been  holden,  that  the  party  opposing  such 
arrest  becomes  thereby  particeps  criminis:  that  is,  an  accessory 
in  felony,  and  a  principal  in  high  treason.^  (2)  Formerly  one 
of  the  greatest  obstructions  to  public  justice,  both  of  the  civil 
and  criminal  kind,  was  the  multitude  of  pretended  privil^ed 
places,  where  indigent  persons  assembled  together  to  shelter 
themselves  from  justice,  (especially  in  London  and  Southwark), 
under  the  pretext  of  their  having  been  antient  palaces  of.  the 
crown,  or  the  like^<  all  of  which  sanctuaries  for  iniquity  are 
now  demolished,  and  the  opposing  of  any  process  therein  is 
made  highly  penal,  by  the  statutes  8  & 9  W.  III.  c  27.,  9  Geo.  I. 
c.28.,  and  1 1  Geo.  I.  c22.,  which  enact,  that  persons  opposing 
the  execution  of  any  process  in  such  pretended  privileged 
places  within  the  bills  of  mortality,  or  abusing  any  officer  in 
his  endeavours  to  execute  his  duty  therein,  so  that  he  receives 

*  3  Inst. 91  •  virons;  the  Savoy;   and  ^e  Mint  in 

*  2  Hawk.  P.  C.  c.  1 7.  s.  1 .  Southwark. 
^  Such  as   fThite-Friers,  and  its  en- 


(3)  It  seems  that  there  must  be  a  knowledge  of  the  party's  guilt  of  the 
pardcular  species  of  offence,  to  implicate  the  person  opposing  bis  arrest,  as 
accessary  to  the  crime  (see  Hawkins  in  the  place  cited) ;  though  where  the 
party  is  actually  in  the  custody  of  an  accredited  officer,  as  a  constable  or 
snerifT,  he  that  rescues  him  must  at  his  peril  take  notice  of  the  crime  with 
which  he  is  chained.  It  should,  however,  be  understood  in  all  these  caseri, 
that  where  clergy  is  taken  away  from  the  original  felony  by  statute,  the 
person  so  hindering  hb  arrest  shall  still  have  his  cleigy.*  1  Hole  P.C.606* 
Seethe  1&2G.4.  c.88.  p.  131.  n.(6). 
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bodily  hurt,  shall  be  guilty  of  felony,  and  transported  for 
seven  years :  and  persons  in  disguise,  joining  in  or  abetting 
any  riot  or  tumult  on  such  account,  or  opposbg  any  process, 
or  assaulting  and  abusing  any  officer  executing  or  for 
having  executed  the  same,  shall  be  felons  .without  benefit  of 
clergy.  (3) 

4.  An  escape  of  a  person  arrested  upon  criminal  process  by 
eluding  the  vigilance  of  his  keepers  before  he  is  put  in  hold  is 
also  an  offence  against  public  justice,  and  the  party  himself  is 
punishable  by  fine  or  imprisonment.^     But  the  ofiicer  permit- 
ting such  escape,  either  by  negligence  or  connivance,  is  much  [  1  SO  3 
more  culpable  than  the  prisoner ;  the  natural  desire  of  liberty 
pleading  strongly  in  his  behali^  though  he  ought  in  strictness 
of  law  to  submit  himself  quietly  to  custody,  till  cleared  by  the 
due  course  of  justice.     Officers  therefore  who,  after  arrest, 
negligently  permit  a  felon  to  escape,  are  also  punishable  by 
fine*:   but  voLuntary  escapes,  by  consent  and  connivance  of 
the  officer,  are  a  much  more  serious  ofience :  for  it  is  generally 
agreed  that  such  escapes  amount  to  the  same  kind  of  o£fence, 
and  are  punishable  in  the  same  degree  as  the  offence  of  which 
the  prisoner  is  guilty,  and  for  which  he  is  in  custody, 'whether 
treason,   felony,   or   trespass.     And   this  whether  he   were 
actually  committed  to  gaol,  or  only  under  a  bare  arrest '    But 
the  officer  cannot  be  thus  punished,  till  the  original  delinquent 
hath  actually  received  judgment  or  been  attainted  upon  ver- 
dict, confession,  or  outlawry,  of  the  crime  for  which  he  was 
so  committed  or  arrested:  otherwise  it  might  happen,  that 
the  officer  might  be  punished  for  treason  or  felony,  and  the 
person  arrested  and  escaping  might  turn  out  to  be  an  innocent 
man.     But,  before  the  conviction  of  the  principal  party,  the 
officer  thus  neglecting  his  duty  may  be  fined  and  imprisoned 
for  a  misdemesnor'.  (4) 

^  SHftwk.P.C.  C.17.S.5.  «  1  Hal.   P.C.   598,  9.     2  Hawk. 

«  1  HaL  P.C.  600.  P.C.  c.l9.  §.26. 

,    ^  I  Hal.  P.  C.  590.     2 Hawk.  P.C. 
C.19.  1.22. 

•  (3)  The  9G.  1.  C.28.,  by  which  the  capital  punishment  was  imposed  upon 
the  ofience  last  described,  has  been  repealed  in  that  part  by  the  1 G.  4. 

C.116. 

(4)  Hie  ofience  for  which  the  party  is  in  custody  xnust  be  a  capital  crime 

at 
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5.  Breach  of  prison  by  the  offender  himselfy  when  com- 
mitted for  any  cause,  was  felony  at  the  commoa  law^:  or  even 
conspiring  to  break  it '.  But  this  severity  is  mitigated  by  the 
statute  dejrangeniibus prisonamf  1  Edw.II.  St.  2.,  which  enacts, 
that  no  person  shall  have  judgment  of  life  or  member  for 
breaking  prison,  unless  committed  for  some  capital  ofience. 
So  that  to  break  prison  and  escape,  when  lawfully  committed 
for  any  treason  or  felony,  remains  still  felony  as  at  the  common 
law ;  and  to  break  prison,  (whether  it  be  the  county-gaol,  the 
stocks,  or  other  usual  place  of  security,)  when  lawfully  con- 
fined upon  any  other  inferior  charge,  is  still  punishable  as  a 
high  misdemesnor  by  fine  and  imprisonment  For  the  statute 
[  181  ]  which  ordains  that  such  offence  shall  be  no  longer  capital, 
never  meant  to  exempt  it  entirely  from  every  d^ee  of 
punishment^.  (5) 

^  1  Hal.  P.C.  007.  i  2  Hawk.  F.C.  c.  18.  s.  21. 

<  Braet.  /.3.  tr.9.  e.9. 


at  the  time  he  is  suffered  to  escape,  in  order  to  make  the  voluntary  escape 
capital  in  the  officer.  So  that  if  A  is  in  custody  for  having  dangerously 
wounded  B  and  the  officer  suflfers  him  to  escape ;  tho«gh  B  should  after- 
wards die,  and  A  thereupon  become  guilty  of  murder,  yet  the  escape  will 
not  be  capital,  for  A  was  in  custody  only  for  a  misdemeanour  at  the  time 
of  the  escape.  Hawk. P.C.  B. 2.  c.l9.  s.25.  This  rule  applies  also  to 
breaches  of  prison  within  the  exception  of  the  statute  of  Ed.  2.   lb.  c.18. 

8.  14. 

The  provisions  already  mentioned  in  the  text,  reach  caies  only  wh«re 
the  escape  is  actually  effected ;  but  by  the  16  G.2.  c.31.,  which  is  mentioned 
for  another  purpose  in  the  following  page,  it  is  made  a  felony  punishable 
by  transportation  for  seven  years,  to  assist  any  prisoner  in  attempting  to 
make  his  escape  from  the  custody  of  any  officer  or  person  having  lawful 
charge  of  him  by  virtue  of  a  warrant  of  connutinent  for  treatoa  or  felony 
(except  petty  larceny),  expressed  in  such  warrant  (and  therefore  a  com- 
mitment on  suspicion  is  not  within  the  act,  1  Leach,  97,  Welder's  case) ;  or 
to  assist  any  felon  in  attempting  to  make  his  escape  from  any  boat  or  ship 
carrying  felons  for  transportation,  or  from  the  contractor  for  their  transports 
ation,  his  assigns  or  agents,  or  any  person  to  whom  such  felon  shall  have 
been  delivered,  in  order  for  transportation. 

(5)  The  offence  of  prison-breach  is  ia  law  and  reaion  also  eonplete, 
whether  the  party  was  or  was  not  guilty  upon  the  charge  for  which  he  was 
imprisoned ;  and  therefore  Hale  lays  it  down  that  he  may  be  tried  and  have 
judgment  for  it,  before  trial  of  the  principal  felony.  At  the  same  time,  with 
more  mercy  than  consistency,  he  lays  down  that^  if  he  hat  been  toed  for 
the  principal  felony  and  acquitted,  he  shall  not  be  tried  for  the  i»iBoa> 
breaeh,or  may  plead  hb  acquittal  in  bar.   l  Hale^  U.P.Q.611.    The 

pmcttce 
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6.  Rescux  is  the  forcibly  and  knowingly  freeing  another 
from  an  arrest  or  imprisonment ;  and  it  is  generally  the  same 
offence  in  the  stranger  so  rescuing,  as  it  would  have  been  in 
a  gaoler  to  have  volwUarify  permitted  an  escape.  A  rescue, 
thereioret  of  one  apprehended  fi>r  felony,  is  felony;  for  treason, 
treason;  and  for  a  misdemesnor,  a  misdemeanor  also.  But 
here  likewise  as  upon  voluntary  escapes,  the  principal  must 
first  be  attainted  or  receive  judgment  before  the  rescuer  can 
be  punished :  and  for  the  same  reason ;  because  perhaps  in 
&ct  it  may  turn  out  that  there  has  been  no  offence  committed  \ 
By  statute  1 1  Geo.  II.  c.  26.  and  24  Geo.  II.  c.  4a  if  five  or  more 
persons  assemble  to  rescue  any  retailers  of  spirituous  liquors, 
or  to  assault  the  informers  against  them,  it  is  felony^  and 
subject  to  transportation  for  seven  years.  By  the  statute 
16Geo.II.  cSl.  to  convey  to  any  prisoner  in  custody  for 
treason  or  [any]  felony  [except  petty,  larceny]  any  arms,  in- 
struments of  escape,  or  disguise^  without  the  knowledge  of  the 
gaoler,  though  no  escape  be  attempted,  or  any  way  to  assist 
such  prisoner  to  attempt  an  escape,  though  no  escape  be 
actually  made,  is  felony,  and  subjects  the  offender  to  trans- 
portation for  seven  years :  or  if  the  prisoner  be  in  custody  for 
petit  larceny  or  other  inferior  offence,  or  charged  with  a  debt 
[damages  or  costs  amounting  in  the  whole  to]  100/.,  it  is  then 
a  misdemesnor,  punishable  with  fine  and  imprisonment.  And 
by  several  special  statutes ',  (6)  to  rescue,  or  attempt  to  rescue, 

*  1  H«L  P.C.  607.     Fort.  344. 

'  6  Geo. I.  c.  23.  (Traiuportetion.)  19  Geo.  II.  c34.  (Smuggling.)*  25 
9 Geo. I.  c. 22.  (Black-act.)  8Gco.II.  Geo. II.  c. 37.  (Murder.)  27Geo.II. 
c.  20.       (Destroying    turnpikes,   Sec)    c.I5.     (Black-act) 

practice  in  consequence,  I  believe,  is  to  try  for  the  principal  felony  first, 
and  in  case  of  acquittal,  to  abandon  the  prosecution  for  prison-breach. 

(6)  Other  statutes  might  be  added  to  those  cited  in  the  margin,  which 
will  however  be  more  conveniently  noticed  under  the  several  offences  to 
which  they  reply.  As  to  those  dted,  the  6G.1.  c.23.  will  be  considered 
hereafter ;  the  capital  punishment  for  rescuing  persons  in  custody  under 
the  greater  number  of  the  offences  specified  in  the  9  G.  i.  c.  22.,  and  27  G.2, 
c.l5.yhas  been  taken  away  by  4G.4.  c.54.,  and  transportation  or  iroprisoDF 
meot  with  or  without  hard  labour  substituted ;  the  1 G.  4.  c.  1 15.  has  re- 
pealed the  capital  pert  of  the  8G.2.  c.20.,  substituting  the  punishments 
last  mentioned ;  the  52  G.  3.  c.l43.  has  done  the  same  with  the  19G.2.  c.34. 
TTle  1&2G.4.  C.8S.  is  a  general  statute  made  for  the  amendment  of  the 
law  of  rescue.  It  provides,  that  where  any  one  shall  be  convicted  of  felony 
for  the  TeKiM»  or  asttstanre  in  the  rescue  of  any  one^  and  be  thereupon 

entitled 
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any  person  committed  for  the  offences  enumerated  in  those 
acts,  is  felony  without  benefit  of  clergy:  and  to  rescue,  or 
attempt  to  rescue,  the  body  of  a  felon  executed  for  murder,,  is 
single  felony,  and  subject  to  transportation  for  seven  years. 
Nay,  even  if  any  person  be  charged  with  any  of  the  offences 
against  the  black-act,  9  Geo.  I.  c.22.  and  being  required  by 
order  of  the  privy  council  to  surrender  himself,  neglects  so  to 
do  for  forty  days,  both  he  and  all  that  knowingly  conceal,  aid, 
abet,  or  succour  him,  are  felons  without  benefit  of  clergy. 

[  132  ]  7.  Another  capital  offence  against  public  justice  is  the 
returning  from  transportation^  or  being  seen  at  large  in  Great 
Brit^,  before  the  expiration  of  the  term  for  which  the  offen- 
der was  ordered  to  be  transported,  or  had  agreed  to  transport 
himself.  This  is  made  felony  without  benefit  of  clergy  in  all 
cases,  by  statutes  4  Geo.  I.  c.  1 1 .  6  Geo.  I.  c.  2S.  1 6  Geo.  II. 
c.  15.  and  8  Geo.  III.  c.  15.  as  is  also  the  assisting  them  to 
escape  fi'om  such  as  are  conveying  them  to  the  port  of  trans- 
portation. (7) 

8.  An  eighth  is  that  of  taking  a  reward,  under  pretence  of 
helpitig  the  owner  to  his  stolen  goods.  This  was  a  contrivance 
carried  to  a  great  length  of  villainy  in  the  beginning  of  the 


entitled  to  clergy,  and  be  liable  to  one  year's  imprisonment,  the  court 
instj^d  thereof  may  sentence  him  to  transportation  for  se?en  years,  or  to 
imprisonment  with  or  without  hard  labour  for  any  term  not  less  than  one 
nor  more  than  three  years.  And  it  provides  also,  that  where  any  one  shall 
be  convicted  of  a  misdemeanour  for  assaulting  any  officer  or  other  person, 
with  intent  to  hinder  the  lawful  apprehension  or  detainer  of  any  person 
charged  vrith  or  suspected  of  felony,  the  court  may,  in  addition  to  any  pu- 
nishment to  which  such  offender  is  already  liable,  sentence  him  to  hard 
labour  for  any  term  not  exceeding  two  years,  nor  less  than  six  months. 

(7)  So  much  of  all  these  statutes  as  relates  to  the  punishment  of  persons 
returning  from  transportation,  is  repealed  by  the  5 G. 4.  c.84.,  a  general 
act  on  the  subject  of  transportation.  By  sect.  22.  the  offence  is  made  ca- 
pital, and  may  be  tried  either  in  the  county  or  place  where  the  party  shall 
be  apprehended,  or  from  which  he  was  ordered  to  be  transported.  By  the 
same  section,  the  offence  of  rescuingi  or  attempting  to  rescue,  or  of  con- 
veying disguise,  instrument  for  escape,  or  arms  to  any  one  while  in  the  act 
of  being  removed  or  transported,  is  made  punishable  in  the  same  manner 
as  pxison-breach.  A  reward  of  20/.  is  to  be  given  for  the  discovery  and 
conviction  of  any  such  offender  at  large. 
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reign  of  George  the  first :  the  confederates  of  the  felons  thus 
disposing  of  stolen  goods,  at  a  cheap  rate,  to  the  owners  them- 
selves, and  thereby  stiflmg  all  farther  inquiry.  The  famous 
Jbnathan  Wild  had  under  him  a  well-disciplined  corps  of 
thieves  who  brought  in  all  their  spoils  to  him ;  and  he  kept  a 
sort  of  public  office  for  restoring  them  to  the  owners  at  half 
price.  To  prevent  which  audacious  practice,  to  the  ruin  and 
in  defiance  of  pubUc  justice,  it  was  enacted  by  statute  4  Geo.  I. 
ell.  that  whoever  shall  take  a  reward  under  the  pretence  of 
helping  any  one  to  stolen  goods,  shall  suffer  as  the  felon  who 
stole  thera ;  unless  he  causes  such  principid  felon  to  be  appre- 
hended and  brought  to  trial,  and  also  gives  evidence  against 
them.  Wild,  still  continuing  in  his  old  practice,  was  upon 
this  statute  at  last  convicted  and  executed  "*.  (8) 

9.  Receiving  of  stolen  goods,  knowing  them  to  be  stolen,  is 
also  a  high-  misdemesnor  and  affix>nt  to  public  justice.  We 
have  seen  in  a  former  chapter",  that  this  offence,  which  is  only 
a  misdemesnor  at  common  law,  by  the  statutes  3  W.  &  M.  c.  9. 
and  5  Ann.  c.31.  makes  the  offender  accessory  to  the  theft 
and  felony.  But  because  the  accessory  cannot  in  general  be 
tried,  unless  with  the  principal  or  after  the  principal  is  con- 
victed, the  receivers  by  that  means  frequently  eluded  justice. 
To  remedy  which,  it  is  enacted  by  statute  1  Ann.  st.2.  c.9. 
and  5  Ann.  cSl.  that  such  receivers  may  still  be  prosecuted 
for  a  misdemesnor,  and  punished  by  fine  and  imprisonment, 
though  the  principal  felon  be  not  before  taken  so  as  to  be  [  133  ] 
prosecuted  and  convicted.  And,  in  case  of  receiving  stolen 
leady  iron,  and  certain  other  metals,  such  offence  is  by  statute 
29  Geo.  II.  c.  30.  punishable  by  transportation  for  fourteen 
years  ^.  So  that  now  the  prosecutor  has  two  methods  in  his 
choice :  either  to  punish  the  receivers  for  the  misdemesnor 
immediately,  before  the  thief  is  taken  ^;   or  to  wait  till  the 

""  See  Stat. 6  Geo.  I.  c.2d.  i  9.  of  goods  stolen  by  bum-boats,  &c.  in 

■  See  pag.SS.  the  Thames. 
«  See  also  statute  S  Geo. III.  c.28.         p  Foster,  374. 
§  12.  for  the  punishment  of  receivers 

(8)  By  the  I G.  4.  c.  1 15.»  this  act,  as  far  as  regards  the  poMibility  of  ca« 
pttal  punishment  under  it,  ib  repealed,  and  transportation  for  life,  or  a  term 
not  less  than  seven  years,  or  imprisonment  with  or  without  hard  labour  for 
a  term  not  exceeding  seven  years,  is  substituted,  at  the  discretion  of  th^ 
court  whidi  tries  the  prisoner. 
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felon  is  convicted^  and  then  punish  them  as  accessories  to  the 
felony.  But  it  is  provided  by  the  same  statutes,  that  he  shall 
only  make  use  of  one,  and  not  both  of  these  methods  of  punish- 
ment. (9)  By  the  same  statute  also,  29  Geo.  II.  c«  SO.,  persons 
having  lead,  iron,  and  other  metals  in  dieir  custody,  and  not 
gpiving  a  satisfiu^tory  account  how  they  came  by  the  same,  are 
guilty  of  a  misdemesnor,  and  punishable  by  fine  or  imprison- 
ment And  by  statute  10  Oeo.IIL  c.48.  all  knowing  receivers 
of  stolen  plate  or  jewels,  taken  by  robbery  on  the  highway, 
or  when  a  burglary  accompanies  the  stealing,  may  be  tried 
as  well  before  as  after  the  conviction  of  the  principal,  and 
whether  he  be  in  or  out  of  custody ;  and,  if  convicted,  shall 
be  adjudged  guilty  of  felony,  and  transported  for  fourteen 
years.  (10) 

(9)  llie  statutes  of  5  W.&M.  and  5  Anne  were  attended  by  the  incon- 
venienee  mentioned  in  the  text,  and  also  by  that  of  taking  away  the  com- 
mon-law proceeding  against  a  receiver  for  a  misdemesnor,  that  offence 
being  merged  in  the  felony.  The  1  Anne  and  sect.  6.  of  5  Anne  were 
passed  to  remedy  these  inconvemences,  and  must  therefore  be  construed 
with  reference  to  them ;  accordingly  Mr.  J.  Foster  lays  it  down  as  illegal  to 
prosecute  under  them  for  a  misdemesnor  while  the  principal  is  in  custody, 
and  amesnable  to  justice ;  and  that  in  such  a  case  the  prosecutor  has  no 
option.  This  was  not  inconastent  with  the  determinadon  in  Wilkes's  case^ 
1  Leach,  Cr.  Ga.  105.,  where  it  was  held  that  a  recdver  might  be  tried  for 
the  misdemesnor,  though  the  principal  felon  might  at  one  period  have 
been  taken  by  the  prosecutor,  who  neglected  to  do  so,  there  being  no  col- 
lusion at  th^  time,  nor  any  ability  to  take  him  at  the  time  of  the  prose- 
cution. But  the  S8G.5.  C.58.  (which  extends  to  cases  as  well  of  petty 
larceny  in  the  principals^in  which  there  are  at  common  law  no  accessories, 
as  to  grand  larcenies,  or  greater  ofiences,)  has  altered  the  law  in  this  respect, 
and  the  recdver  may  now  be  prosecuted  for  the  misdemesnor,  whether  the 
principal  be  amenable  to  justice  or  not.  In  consequence  of  this,  the  uncon- 
victed principal  may  be  brought  into  court,  and  is  a  competent  witness 
against  the  receiver.    Haslam's  case,  1  Leach,  Cr.  Ca.  41 8. 

(10)  The  policy  of  the  SsQ.S.  c.  90.  has  been  extended  by  the  21  Q.5. 
c.69.  to  stolen  pewter  in  any  form  or  shape  whatever,  and  the  buying  or 
receiving  it  with  guilty  knowledge,  whether  the  principal  felon  has  or  has 
not  been  convicted,  is  punishable  by  transportation  for  a  term  not  exceed- 
ing seven  years,  or  imprisonment  with  hard  Jabour  for  any  term  not  less 
than  one  nor  more  than  three  years,  with  public  whipfnngs  not  exceeding 
three  in  number. 

The  statutes  of  W.  &  M.  and  Anne  have  been  often  held  not  to  extend 
to  the  receivers  of  money  stolen,  upon  the  principle,  that  though  in  a  large 
senie  the  term  "  goods  and  chattels"  might  well  include  it,  yet  the  intent 
of  the  acts  only  extended  to  such  goods  and  chattels,  the  property  inwhidl 
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10.  Of  a  nature  somewhat  similar  to  the  two  last  is  the 
offence  of  theft^botei  which  is  where  the  party  robbed  not  only 
knows  the  felon,  bat  also  takes  his  goods  again,  or  other 
amends,  upon  agreement  not  to  prosecute.    This  is  frequently    [  134  ] 
called  compounding  of  felony;   and   formerly  was  held  to 

make  a  man  an  accessory ;  but  is  now  punished  only  with 
fine  and  imprisonment  \  This  perversion  of  justice,  in  the 
old  Gothic  constitutions,  was  liable  to  the  most  severe  and 
infiimous  punishment  And  the  Salic  law,  ^^  latrani  eum  st- 
'^  milem  habuit^  quifurtum  celare  vellet,  et  occtdte  sine  judice 
'^  compositionem  ejus  admittere  \"  By  statute  25  Geo.  II.  c  S6. 
even  to  advertise  a  reward  for  the  return  of  things  stolen,  with 
no  questions  asked,  or  words  to  the  same  purport,  subjects 
the  advertiser  and  the  printer  to  a  forfeiture  of  50L  each. 

1 1.  Common  barretry  is  the  oflfence  oS  frequently  exciting 
and  stirring  up  suits  and  quairels  between  his  majesty's  sub- 
jects, either  at  law  or  otherwise  *.  The  punishment  for  this 
offisnce,  in  a  common  person,  is  by  fine  and  imprisonment; 
but  if  the  oflender  (as  is  too  fr^uently  the  case)  belongs  to 
the  profession  of  the  law,  a  barretor,  who  is  thus  able  as  well 
as  willing  to  do  mischief,  ought  also  to  be  disabled  from  prac- 
tising for  the  future  \  And  indeed  it  is  enacted  by  statute 
12  Geo.  I.  c.29.  that  if  any  on^  who  hath  been  convicted  of 
forgery,  perjury,  subornation  of  perjury,  or  common  bar- 
retry,  shall  practise  as  an  attorney,  solicitor,  or  agent,  in  any 
suit;  the  court,  upon  complaint,  shall  examine  it  in  a  sum- 
mary way ;  and,  if  proved,  shall  direct  the  oflender  to  be 
transported  for  seven   years.      Hereunto  may  also  be  re- 

*i  1  Hawk.  P.C.  c.  59.  §  6.  »  1  Hawk.  P.C.  c.  SI.  §  1. 

dejuTt  Galh,  I.  S.  c.  5.  <  IbUU  §  14. 


bdag  in  its  nature  ascertainable  by  outward  marks,  made  it  more  difficult 
for  the  thief  to  dispose  of  them  without  the  aid  of  a  receiver;  whereas  mQ« 
ney  has  not  in  general  any  such  distiDgnisbing  marks,  and  it  requires  no  till 
from  a  receiver  to  give  eflect  to  the  thefl.  This  principle  did  not  apply  so 
well  to  the  case  of  bank-notes,  and  other  paper  representatives  of  money ; 
but  the  same  law,  though  with  a  difference  of  opinion  on  the  subject,  was 
extended  to  them.  By  the  3G.4.  c.84.,  however,  this  has  been  altered, 
and  the  sG.2.  c.S5.  (see  post,  p.  354.),  which  makes  it  felony  to  steal  such 
instruments,  is  extended  to  the  receipt  of  them  when  stolen ;  and  the 
offence  b  in  all  respects  assimilated  to  the  receipt  of  stolen  goods.  See 
9  East,  P.  G.  74S. 
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ferred  another  offence,  of  equal  malignity  and  audaciousness ; 
that  of  suing  another  in  the  name  of  a  fictitious  plaintiff; 
either  pne  not  in  being  at  all,  or  one  who  is  ignorant  of  the  suit. 
This  offence,  if  committed  in  any  of  the  king's  superior  courts, 
is  left,  as  a  high  contempt,  to  be  punished  at  their  discretion. 
But  in  courts  of  a  lower  degree,  where  the  crime  is  equally 
pernicious,  but  the  authority  of  the  judges  not  equally  ex- 
tensive, it  is  directed  by  statute  8  Eliz.  c.2.|  to  be  punished 
by  six  months'  imprisonment,  and  treble  damages  to  the  party 
injured. 

12.  Maintenance  is  an  offence  that  bears  a  near  relation 
to  the  former ;  being  an  officious  intermeddling  in  a  suit  that 

[  135  ]  no  way  belongs  to  one,  by  maintaining  or  assisting  either 
party  with  money  or  otherwise,  to  prosecute  or  defend  it  ^ : 
a  practice  that  was  greatly  encouraged  by  the  first  introduc- 
tion of  uses  ^.  This  is  an  offence  against  public  justice,  as  it 
keeps  alive  strife  and  contention,  and  perverts  the  remedial 
process  of  the  law  into  an  engme  of  oppression.  And,  there- 
fore, by  the  Roman  law,  it  was  a  species  of  the  crimen  falsi  to 
enter  into  any  confederacy,  or  do  any  act  to  support  another's 
lawsuit,  by  money,  witnesses,  or  patronage  '.  A  man  may, 
however,  maintain  the  suit  of  his  near  kinsman,  servant,  or 
poor  neighbour,  out  of  charity  and  compassion,  with  impunity. 
Otherwise  the  punishment  by  common  law  is  fine  and  impri- 
sonment y ;  and  by  the  statute  52  Hen.VIII.  c.  9.,  a  forfeiture 
of  ten  pounds. 

13.  Champerty,  campi-partitio,  is  a  species  of  mainte- 
nance, and  punished  in  the  same  manner ' :  being  a  bargun 
with  a  plaintiff  or  defendant  campum  partirej  to  divide  the 
land  or  other  matter  sued  for  between  them,  if  they  pre- 
vail at  ]aw ;  whereupon  the  champertor  is  to  carry  on  the 
party's  suit  at  his  own  expence*.  Thus  champart^  in  the 
French  law,  signifies  a  similar  division  of  profits,  being  a  part 
of  the  crop  annually  due  to  the  landlord  by  bargain  or  cus- 
tom. In  our  sense  of  the  word  it  signifies  the  purchasing  of 
a  suit,  or  right  of  suing:  a  practice  so  much  abhorred  by  our 

»  1  Hawk.  P.  C.  C.83.  $  3.  ^  1  Hawk.  P. C.  c  SS.  $  SS. 

*  Dr.  &  StaOS.  »  /«rf.  C.84.  §  1. 

>  J^. 48.10.  28.  -  >  Stat  (/compirit  SS  Edw.I. 
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law,  that  it  is  one  main  reason  why  a  chose  in  action,  or  thing 
of  which  one  hath  the  right  but  not  the  possession,  is  not 
assignable  at  common  law ;  because  no  man  should  purchase 
any  pretence  to  sue  in  another's  right.  These  pests  of  civil  ' 
society^  that  are  perpetually  endeavouring  to  disturb  the  re- 
pose of  their  neighbours,  and  officiously  interfering  in  other 
men's  quarrels,  even  at  the  hazard  of  their  own  fortunes, 
were  severely  animadverted  on  by  the  Roman  law,  '^  qui  tm^ 
'*  probe  coeurU  in  alienam  litem,  id  quicquid  ex  condemnatione 
"  in  rem  ipsius  redactum  Juerit  inter  eos  communicaretw,  l^e 
**  Julia  de  m  privata  teneniur^/*  and  they  were  punished  by 
the  forfeiture  of  a  third  part  of  their  goods,  and  perpetual 
ui&my.  Hitherto  also  must  be  referred  the  provision  of  the  C  1^6  J 
statute  32  Hen.  VIII.  c.9.,  that  no  one  shall  sell  or  pur- 
chase any  pretended  right  or  title  to  land,  unless  the  vendor 
bath  received  the  profits  thereof  for  one  whole  year  before 
such  grant,  or  hath  been  in  actual  poss&<sion  of  the  land,  or 
of  the  reversion  or  remainder ;  on  pain  that  both  purchasor 
and  vendor  shall  each  forfeit  the  value  of  such  land  to  the 
king  and  the  prosecutor.  These  oflBsnces  relate  chiefly  to  the 
commencement  of  civil  suits  t  but 

1 4.  The  compounding  of  informations  upon  penal  statutes 
is  an  offence  of  an  equivalent  nature  in  criminal  causes ;  and 
is^  besides,  an  additional  misdemesnor  against  public  justice, 
by  contributing  to  make  the  laws  odious  to  the  people.  At 
oncC)  therefore,  to  discourage  malicious  informers,  and  to  pro- 
vide that  ofiences,  when  once  discovered,  shall  be  duly  pro- 
secuted, it  is  enacted  by  statute  18l3iz.  c.  5.,  that  if  any 
person,  informing  under  pretence  of  any  penal  law,  makes 
any  composition  without  leave  of  the  court,  or  takes  any 
money  or  promise  from  the  defendant  to  excuse  him,  (which 
demonstrates  his  intent  in  commencing  the  prosecution  to  be 
merely  to  serve  his  own  ends,  and  not  for  the  public  good,) 
he  shall  forfeit  10/.,  shall  stand  two  hours  on  the  pillory,  and 
shall  be  for  ever  disabled  to  sue  on  any  popular  or  penal 
statute.  (11) 

*  jgr.  48. 7. 10. 


(1 1)  See  ante,  p.  1S5.  n. 
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15.  A  CONSPIRACY  also  to  indict  an  innocent  man  of  felony 
&lsely  and  maliciously,  who  is  accordingly  indicted  and  ac- 
quitted, is  a  farther  abuse  and  perversion  of  public  justice ; 
for  which  the  party  injured  may  either  have  a  civil  action 
by  writ  of  conspiracy,  (of  which  we  spoke  in  the  preceding 
book  %)  or  the  conspirators,  for  there  must  be  at  least  two  to 
form  a  conspiracy,  may  be  indicted  at  the  suit  of  the  king, 
and  were  by  the  antient  common  law  ^  to  receive  what  is 
called  the  villenous  judgment ;  viz,  to  lose  their  liberam  legem, 
whereby  they  are  discredited  and  disabled  as  jurors  or  wit- 
nesses ;  to  forfeit  their  goods  and  chattels,  and  lands  for  life ; 
to  have  those  lands  wasted,  their  houses  rased,  their  trees 
rooted  up,  and  their  own  bodies  committed  to  prison^.  (12) 

c  See  Vol.111,  pag.  126.  «  1  Hawk.P.a  c.72.  $9. 

*  Bro.  Abr.  tH,  Compiraeyt  28. 


(12)  It  does  not  seem  to  be  necessary  that  the  innocent  man  should  be 
acquitted,  or  even  indicted,  to  make  the  crime  of  conspiracy  complete. 
He  may  have  been  convicted,  (if  not  capitally,  for  then  it  might  be  ques- 
tionable, whether  the  offence  was  not  of  a  more  serious  nature,)  or  the 
indictment  may  have  been  quashed  for  intrinsic  defects,  without  putting 
him  on  his  trial,  or  it  may  have  been  preferred  in  a  court  which  has  no 
jurisdiction  of  the  crime  charged.  Yet  as  in  all  these  cases  there  would  still 
have  been  a  confederacy  to  injure  an  individual  by  a  false  charge  to  the 
abuse  of  public  justice,  according  to  authorities  as  well  as  in  reason,  the 
crime  of  conspiracy  would  be  complete.  So  also  if  the  essence  of  the  crime 
is  the  guilty  act  of  confederating  for  unlawful  purposes,  as  I  shall  try  to 
show  it  is,  then  even  preferring  the  indictment,  though  veiy  important,  cannot 
be  necessary  evidence  to  make  out  the  charge.  If  A  and  B  agree  to  indict 
C  of  a  crime,  of  which  they  do  not  believe  him  to  be  guilty,  the  conspiracy 
is  at  that  moment,  according  to  this  supposition,  complete,  and  they  might 
be  indicted  for  it,  though  their  project  should  be  arrested  at  that  point. 

This  is  the  only  species  of  conspiracy  which  the  author  treats  of  in  this 
volume,  but  in  its  several  species  it  is  a  very  comprehensive  head  of  cri- 
minal law.  It  is  not  very  easy  to  frame  a  definition  of  the  crime  in  accord- 
ance with  all  the  decisions  on  the  subject :  in  some  instances,  the  unlaw- 
fulness of  the  means;  in  others,  the  unlawfulness  of  the  end  has  been  held 
to  make  the  offence :  in  some  again,  both  the  tend  and  die  means  have  been 
in  themselves  lawful ;  but  the  bare  fact  of  the  confederacy  has  determined 
it  to  be  conspiracy;  while,  on  the  other  hand,  it  is  said  that  there  may  be 
a  confederacy  to  do  an  illegal  act  by  illegal  means,  and  yet  the  parties  not 
be  indictable  for  a  cons|)irary.  Perhaps,  upon  examination  of  these  four 
cases,  it  will  be  found  that  the  two  circumstances  of  a  confederacy,  and  a 
purpose  criminally  unlawful,  are  essentially  necessary,  and  they  alone,  to 
the  crime  of  conspiracy,  and  that  the  confusion  has  arisen  from  the  fallacy 
of  separating  the  means  from  the  end,  or  considering  that  any  means  could 

possibly 
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But  it  now  is  the  better  opiaion,  that  the  viUenous  judgment 

is  by  long  disuse  become  obsolete;  it  not  having  been  pro-  C  ^^'^  3 

possibly  be  lawful,  of  which  the  end  was  unlawful ;  or,  on  the  other  hand, 
way  end  lawful,  the  means  to  which  were  unlawful.    Thus,  in  the  first  in- 
stance, where  unlawful  means  are  used  to  procure  a  lawful  end,  the  instance 
adduced  is  that  of  a  marriage  procured  by  threat  or  contrivance :  it  it  said 
that  marriage  in  itsdf  is  a  lawful  end,  and  that  a  confederacy  to  procure 
that  end  would  not  have  been  a  conspiracy,  unless  undue  means,  such  as 
violence,  threat,  or  contrivance,  had  been  used.    The  answer  seems  to  be 
that  marriage  is  in  itself  a  neutral  term,  before  we  can  pronounce  it  lawfiil 
or  unlawful  as  an  end,  we  must  add  to  it  the  qualification  of  free  and  vo- 
luntary, or  constrained  and  involuntary,  and  that  a  confederacy  to  procure  a 
marriage  of  the  latter  sort,  i^.  a  marriage  brought  about  by  the  means  above 
specified,  b  a  confederacy  for  an  unlawful  purpose.    The  same  ezplanadon 
will  reconcile  the  third  case  to  the  rule;  in  that  it  is  said  that  the  means 
and  the  end  may  be  both  lawful,  and  yet  the  bare  confederacy  so  to  pro- 
chice  the  end  be  a  conspiraqr;  and  the  instance  commonly  put  has  been 
that  of  journeymen  confederating  to  raise  their  wages  by  refusing  to  work : 
here,  it  is  said,  an  increase  of  wages  is  a  lawful  object,  refusing  to  work  is 
a  lawful  mean,  for  each  man  has  a  right  to  value  his  labour  at  his  own 
price,  and,  if  he  chooses  to  starve,  may  be  idle.    The  answer  here  again  is, 
that  before  we  can  pronounce  a  raising  of  wages  to  be  lawful  or  unlawful, 
we  must  know  how  they  are  to  be  raised ;  one  raising  may  be  lawfid, 
another  unlawful,  and  the  diflference  consists  entirely  in  the  means  by 
which  each  is  effected ;  then  if  it  depends  on  the  means,  the  conCaderacy 
here  is  part  of  the  means ;  refuang  to  worii  by  one  would  be  inefifectual, 
all  must  refuse  in  order  to  procure  the  end  desired,  and  it  cannot  be  sup- 
posed that  all  will  refuse,  unless  there  be  a  previous  combination  and  agree- 
ment: thus  the  confederacy  being  part  of  the  means,  makes  them  unlawfui, 
and  they  being  inseparable  from  the  end,  make  the  end  unlawful ;  so  that 
this  again  is  a  confederacy  for  an  unlawful  purpose.    In  the  last  case^  the 
difficulty  u  of  a  diflerent  nature ;  but  when  the  authority  comes  to  be 
examined  on  which  it  rests  (I  allude  to  the  case  of  R,  v.  7\imer,  and  others, 
l3Bast,SS8.),  it  will  be  found  not  to  vary  in  principle  from  die  rule  laid 
down.   E^t-men  were  indicted  for  conspiring  with  others  to  go  into  a  pre- 
serve against  the  ¥fill  of  the  owner  to  destroy  the  hares  there,  and  to  pro* 
cure  blu4geons  and  other  offensive  weapons,  and  to  go  there  armed  therewith 
for  the  purpose  of  opposing  all  who  should  hinder  them  in  their  purpose. 
They  were  found  guilty,  and  the  judgment  was  arrested.    Lord  EUanbo- 
rougib,  whose  judgment  is  alone  reported,  said,  shortly,  "  I  should  be  sony 
that  the  cases  in  conspiracy  against  indiriduals,  which  have  gone  far  enough, 
should  be  pushed  still  fiuther ;  I  should  be  sorry  to  have  it  doubted  whether 
persons  agreeing  to  go  and  tport  vpon  another^ t  ground,  in  other  words,  to 
commit  a  dvil  trespass,  shoudd  be  thereby  in  peril  of  an  indictment  for  an 
ofibnce  which  would  subject  them  to  infamous  punishment.'*    It  is  clear 
from  this  that  Lord  Ellenborough  thought  neither  the  means  nor  the  end, 
nor  the  union  of  both,  criminally  unlawful ;  whether  he  was  right  in  this 
opinion,  or  whether  his  mind  was  influeniied  by  the  natural  and  laudable 

L  4  4edie 
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nounced  for  some  ages :  but  instead  thereof  the  delinquents 
are  usually  sentenced  to  imprisonment,  fine,  and  pillory.  To 
this  head  >  may  be  referred  the  ofience  of  sending  letters, 
threatening  to  accuse  any  person  of  a  crime  punishable  with 
death,  transportation,  pillory,  or  other  infamous  punishment, 
with  a  view  to  extort  from  him  any  money  or  other  valuable 
chattels.  This  is  punishable  by  statute  SO  Geo.  11.  c.24*.,  at 
the  discretion  of  the  court,  with  fine,  imprisonment,  pillory, 
whipping,  or  transportation  for  seven  years.  (13) 

desire,  which  his  words  evince,  not  to  extend  the  range  of  a  crime  which 
after  all  u  of  a  very  general  and  uncertain  nature,  and  the  punishment  of 
which  18  often  severe,  is  not  the  present  question ;  his  judgment  affirms  the 
rule  that  there  must  be  a  confederacy  for  an  unlawful  purpose;  and  does 
not  estabUsh  the  proposition  that  there  may  be  confederacy  for  an  unlawful 
purpose,  and  yet  no  conspiracy.  JL  v.  Mawbey  and  others,  6  T.  R.  619. 
JL  y.  Fowler  and  others.  East,  P.  C.  c.  xL  s.  1 1 .  Russell,  C.  L.  1 800.  R.  v.  GUI 
and  another,  2  B.  &  A .  204.   R.  v.  De  Berenger  and  others,  S  M.  &  S.  72. 

Having  in  the  course  of  this  note  mentioned  the  case  of  combinations 
of  journeymen  to  raise  their  wages,  I  ought  to  add  a  notice  of  the  5G.4^ 
c.  95.,  which,  after  repealing  a  great  number  of  statutes  on  the  subject, 
enacts,  that  neither  masters  nor  workmen  shall  be  liable  to  any  prosecution 
or  punbhment  whatever  for  combining  to  lower,  raise,  or  fix  the  rate  of 
wages,  to  increase,  lessen,  or  alter  the  hours  of  working,  or  quantity  of 
work,  or  to  regulate  the  mode  of  carrying  on  any  manufacture,  trade,  or 
business ;  nor  any  workman  for  combining  to  induce  another  to  refuse  to 
enter  into  service,  or  depart  from  it,  before  the  end  of  the  term  for  which 
be  is  hired,  or  to  quit  or  return  his  work  before  it  be  finished.  But  if  any 
of  the  acts  specified  above  on  the  part  of  the  workmen  be  done  with  vio- 
lence, or  threats,  or  if  there  be  any  combination  for  such  last-mentioned 
purpose,  the  parties  may  be  proceeded  against  summarily  before  two  justices, 
of  whom  neither  may  be  a  master,  or  the  father  or  son  of  a  master,  in  any 
trade  or  manufacture,  and  may  be  punished  by  imprisonment  with  or 
without  hard  labour  for  any  term  not  exceeding  two  calendar  months,  the 
conviction  of  such  justices  being  subject  to  no  appeal. 

(18)  The  provisions  of  this  statute  were  extended  by  the  52  G.  5.  c.64. 
to  cases  where  the  letter  was  sent  with  an  intent  to  extort  any  bond,  bill  of 
exchange,  banL-note,  promissory  note,  or  other  security  for  the  payment 
of  money,  or  any  warrant  or  order  for  the  payment  of  money,  or  delivery 
or  transfer  of  goods  or  other  valuable  thing. 

The  offence  described  in  the  statute  50G.2.  c.24.  (which  Js  so  fiir  re- 
pealed), and  in  the  52 G. 5.  c.64.,  is  now  made  punishable  both  in  the  prin- 
cipal and  accessories  before  the  fact,  by  transportation  for  life,  or  any  term 
not  less  than  seven  years,  or  imprisonment  with  or  without  hard  labour  for 
any  term  not  exceeding  seven  years.  Under  the  statute  which  enacts  this, 
the  4G.4.  C.54.,  this  offence  is  in  all  respects  assimilated  to  those  men- 
tioned at  p.  1 44.  under  the  9  G.  1 .  c.  2?,  and  27  G.  2.  c,  1 5. 
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16.  The  next  offence  against  public  justice  is  when  the 
suit  is  past  it's  commencement,  and  come  to  trial.  And  that 
is  the  crime  of  wiliiil  and  corrupt  perjury;  ^rhich  is  defined 
by  sir  £dwar4  Coke ',  to  be  a  crime  committed  when  a  Ueoh 
Jid  oath  is  administered,  in  some  judicial  proceeding,  to  a 
person  who  swears  wil/idli/f  absolutely,  w[id  Jalsely,  in  a  matter 
material  to  the  issue  or  point  in  question.  The  law  (14)  takes 
no  notice  of  any  perjury  but  such  as  is  committed  in  some 
court  of  justice,  having  power  to  administer  an  oath ;  or  be-  ' 
fore  some  magistrate  or  proper  officer,  invested  with  a  similar 
authority,  in  some  proceedings  relative  to  a  civil  suit  or  a 
criminal  prosecution :  for  it  esteems  all  other  oaths  unneces- 
sary at  least,  and  therefore  will  not  punish  the  breach  of  them. 
For  which  reason  it  is  much  to  be  questioned,  how  far  any 
magistrate  is  justifiable  in  taking  a  voluntary  q^datit  in  any 
extrajudicial  matter,  as  is  now  too  fi'equent  upon  every  petty 
occasion:  since  it  is  more  than  possible,  that  by  such  idle 
oaths  a  man  may  firequently  in  Jbro  conscientiae  incur  the 
guilt,  and  at  the  same  time  evade  the  temporal  penalties,  of 
perjury.  The  peijury  must  also  be  corrupt,  (that  is,  com- 
mitted malo  animOy)  wilful,  positive,  and  absolute ;  not  upon 
surprize,  or  the  like :  it  also  must  be  in  £ome  point  material 
to  the  question  in  dispute ;  for  if  it  only  be  in  some  trifling 
collater^  circumstance,  to  which  no  regard  is  paid,  it  is  no 
more  penal  than  in  the  voluntary  extrajudicial  oaths  before  - 
mentioned.  Subornation  of  perjury  is  the  o£Pence  of  procuring 
another  to  take  such  a  false  oath,  as  constitutes  perjury  in  the  [  138  ] 
principal.  The  punishment  of  penury  and  subornation,  at 
common  law,  has  been  various.  It  was  antiently  death ; 
afterwards  banishment,  or  cutting  out  the  tongue ;  then  for- 
feiture of  goods;  and  now  it  is  fine  and  imprisonment,  and 
never  more  to  be  capable  of  bearing  testimony '.  But  the 
statute  5  Eliz.  c  9.  (if  the  offender  be  prosecuted  thereon) 
inflicts  the  penalty  of  perpetual  infamy,  and  a  fine  of  40^  on 
the  subomerj  and  in  default  of  payment,  imprisonment  for 
six  months,  and  to  stand  with  both  ears  nailed  to  the  pillory. 
Perjury  itself  is  thereby  punished  with  six  months^  imprison- 
ed Inst.  164.  •  im.ies. 

(14)  Except  where  particular  statutes  specially  provide  otherwise^  which 
u  very  coramon. 
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ment,  perpetual  infiuny,  and  a  fine  of  202.)  or  to  have  both 
ears  nailed  to  the  pillory.  But  the  prosecution  is  usually 
carried  on  for  the  o£fence  at  common  law ;  especially  as,  to 
the  penalties  before  inflicted,  the  statute  2  Geo.  II.  c.25.  su- 
peradds a  power,  for  the  court  to  order  the  offender  to  be 
sent  to  the  house  of  correction  for  a  term  not  exceeding  seven 
years,  or  to  be  transported  for  the  same  period ;  and  makes 
it  felony  without  benefit  of  clergy  to  return  or  escape  within 
the  time.  (15)  It  has  sometimes  been  wished,  that  perjury, 
at  least  upon  capital  accusations,  whereby  another's  life  has 
been  or  might  have  been  destroyed,  was  also  rendered  capital, 
upon  a  principle  of  retaliation ;  as  it  is  in  all  cases  by  the 


(15)  Tbe  statute  of  Elizabeth  did  not  alter  the  nature  of  the  oifenoe  of 
perjury ;  but  the  construction  put  upon  it  in  a  number  of  cases  has  so  nar- 
rowed the  application  of  it,  and  encumbered  the  proceeding  under  it  with 
difficulties,  that  it  is  seldom  resorted  to.  The  most  material  of  these 
restrictions  are  that  it  applies  only  to  the  case  of  a  witness,  and  not  even 
in  that  case  if  the  perjury  was  committed  by  a  witness  for  the  crown;  and 
diat  it  is  necessary  that  some  one  should  have  been  injured  by  the  perjury ; 
excluding  thereby  all  cases  where  the  false  witness  was  not  beliered,  or  by 
accident  swore  what  was  true,  though  he  intended  to  swear  falsely. 

One  material  cUstinction  prevails  between  the  punishment  of  perjury  at 
the  common  law  and  linder  the  statute.  The  infamy,  which  incapacitates 
'  from  giving  testimony,  is  only  a  consequence  of  the  judgment  at  common 
law,  and  therefore  a  pardon,  which  removes  the  ^eet  of  the  judgment, 
removes  the  infamy,  and  restores  the  competency.  But  the  statute  of  Elis- 
abeth expressly  provides  that  the  party  convicted  shall  never  be  received 
as  a  witness,  until  the  judgment  be  reverted^  and  therefore  the  pardon  does 
not  restore  the  competency. 

With  regard  to  the  punishment  of  perjury,  it  should  be  observed  that 
the  statute  56  G. 3.  c.  138.,  which  abolishes  the  punishmoit  of  the  pillory 
in  all  other  cases,  expressly  preserves  it  in  the  case  of  perjury  and  suborn- 
ation of  perjury. 

One  other  incident  to  the  conviction  of  perjury  in  certain  offenders  has 
already  been  noticed  at  p.  134. 

The  23 G. 2.  cll.'is  an  important  statute  as  to  this  crime;  it  describes 
in  the  1st  and  8d  sections  a  short  and  general  form  which  shall  be  sufficient 
in  all  indictments,  and  informations  for  perjury  and  subornation  of  per- 
jury, in  order  to  obviate  the  frequent  failures  of  prosecutions  by  reason  of 
the  long  and  minute  statements  heretofore  thought  necessary.  The  3d 
section  authorises^  the  justices  of  assize,  niripnus,  or  general  gaol  delivery, 
as  well  as  the  judges  in  Wales  or  the  counties  palatine,  to  direct  the  pro- 
secution of  any  witness  for  perjury,  and  gives  in  such  case  the  party  injured 
counsel  without  fees,  and  exempts  the  whole  proceeding  from  any  fbes  of 
court. 
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laws  of  France  ^.  And  certainly  the  odionsness  of  the  crime 
pleads  strongly  in  behalf  of  the  French  law.  But  it  is  to  be  con- 
sidered, that  there  they  admit  witnesses  to  be  heard  only  <»i  the 
side  of  the  prosecution,  and  use  the  rack  to  extort  a  confes- 
sion from  the  accused.  In  such  a  constitution,  therefore,  it  is 
necessary  to  throw  the  dread  of  capital  punishment  into  the 
other  scale,  in  order  to  keep  in  awe  the  witnesses  for  the  crown, 
on  whom  alone  the  prisoner's  fate  depends :  so  naturally  does' 
one  cruel  law  beget  another.  (16)     But  corporal  and  pecu- 

^  Montesq.  Sp.L.  b.  29.  c.ll. 

(16)  The  French  law  u  now  materially  altered  in  this  respect.  By  the 
Code  Penal,  liv.  iii.  tit.  2.  8. 7.  $  l.»  it  appears  that  false  testimony  in  a 
criminal  proceeding  is  ordinarily  punished  by  hard  labour  for  a  term  of 
years,  which  species  of  punishment  (the  **  travaux  /orcA  d  tempi**)  can 
never  be  pronounced  for  less  dian  five  or  more  than  twenty  years.  See 
liv.  L  c.  1.  If,  however,  the  person  against  whom  the  testimony  has  been 
given  shall  have  been  condemned  to  any  punishment  heavier  than  that 
before  mentioned,  the  false  witness  against  him  tuffert  ike  tame  punuhmetU. 
The  false  witness  in  civil  matters,  or  petty  misdemesnors  (contraventions, 
see  p.  5.  n.),  is  punished  by  imprisonment  with  hard  labour  (**  reclttsion**\ 
a  species  of  punishment  which  must  be  pronounced  for  five  years  at  the 
leasts  and  ten  at  the  most  (see  liv.  i.  c.  l.),  unless  he  has  recdved  money 
or  any  other  recompence  or  pronuse  of  it ;  in  which  cases  the  punishment 
is  hard  labour  for  a  term  of  years,  with  forfeiture  of  the  money  or  other 
recompence.  Subornation  of  perjury  is  punished  always  on  a  scale  of  se» 
verity  graduated  by  and  exceeding,  where  it  is  possible,  that  of  the  fidse 
witness  himself;  if  his  punishment  be  "  redunon^*  the  suborner's  will  be 
the  **  tranaux  fotdi  h  tempt;**  if  the  felse  witness  vjSkx  this  last^  or  trans- 
portation, the  suborner  will  be  condemned  to  it  a  perpitwti;  and  if  the 
false  witness  sufier  hard  labour  for  life,  or  capitally,  the  punishment  of  his 
suborner  is  death. 

These  punishments  far  exceed  in  severity  those  of  the  English  law;  the 
travaux  foroU  are  directed  to  be  of  the  severest  kind ;  the  conricts  work 
at  them  with  a  heavy  weight  at  their  feet,'  or  chained  two  and  two  where 
the  nature  of  the  work  will  permit  of  it.    It  suspends  all  the  civil  abilities 
of  the  convict  for  the  time,  he  can  receive  no  portion  of  his  income,  and 
no  payment  of  rent  or  debts  is  valid  to  him ;  farther  it  imposes  on  him,  in 
many  respects,  perpetual  dril  infamy ;  he  cannot  be  a  juror,  is  admitted 
only  as  a  witness  for  certain  purposes,  cannot  act  as  guardian,  or  serve  in 
the  armies  of  the  king.    The  same  pumshment  for  life,  or  that  of  transport- 
ation, bring  with  them  civil  death ;  the  convict,  too,  is  publicly  branded 
on  the  right  shoulder.    Whether  the  sentence  to  the  travaux  fords  be  for 
life  or  years,  the  convict  before  entering  on  them  must  stand  for  an  hour 
in  the  **  carcan**  a  species  of  pilloiy,  with  an  inscription  over  his  head, 
stating,  in  large  characters,  his  name,  occupation,  place  of  abode,  punish- 
ment, and  crime.    Liv.  i.  c.  l. 

It 
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niary  punishments,  exile  and  perpetual  infamy,  are  more 
suited  to  the  genius  of  the  English  law ;  where  the  fact  is 
openly  discussed  between  witnesses  on  both  sides,  and  the 
evidence  for  the  crown  may  be  contradicted  and  disproved 
[  1S9  ]  by  those  of  the  prisoner.  Where  indeed  the  death  'of  an 
innocent  person  has  actually  been  the  consequence  of  such 
wilful  peijury,  it  falls  within  the  guilt  of  deliberate  murder, 
and  deserves  an  equal  punishment :  which  our  antient  law  in 
fact  inflicted  ^  But  the  mere  attempt  to  destroy  life  by  other 
means  not  being  capital,  there  is  no  reason  that  an  attempt 
by  peijury  should ;  much  less  that  this  crime  should  in  all 
judicial  cases  be  punished  with  death.  For  to  multiply  capi- 
tal punishments  lessens  their  effect,  when  applied  to  crimes  of 
the  deepest  dye;  and,  detestable  as  peijury  is,  it  is  not  by 
any  means  to  be  compared  with  some  other  offences,  for 
which  only  death  can  be  inflicted;  and  therefore  it  seems 
already  (except  perhaps  in  the  instance  of  deliberate  murder 
by  perjury)  very  properly  punished  by  our  present  law;  which 
has  adopted  the  opinion  of  Cicero  \  derived  from  the  law  of 
the  twelve  tables,  ^^  perjurii  poena  divina,  exitiunis  Aumanoj 
«  dedecusr  (17) 

17.  Bribery  is  the  next  species  of  offences  agiunst  public 
justice ;  which  is  when  a  judge,  or  other  person  concerned 
in  the  administration  of  justice,  takes  any  undue  reward  to 
influence  his  behaviour  in  his  office  '•  In  the  east  it  is  the 
custom  never  to  petition  any  superior  for  justice,  not  except* 
ing  their  kings,  without  a  present  This  is  calculated  for 
the  genius  of  despotic  countries;  where  the  true  principles 
of  government  are  never  understood,  and  it  is  imagined  that 
there  is  no  obligation  from  the  superior  to  the  inferior,  no 
relative  duty  owing  from  the  governor  to  the  governed.  The 
Roman  law,  though  it  contained  many  severe  injunctions 
against  bribery,  as  well  for  selling  a  man's  vote  in  the  senate 

I  BrittOD.  C.5.  ^  De  Leg,  2.  0.  1  Hawk.  P.  C.  c.  67. 

. —  ■■■       ' ■  ■       ■■  ,  ■      ■  . 

It  should  be  obserred,  too,  that  the  circumstances  which  the  author 
notices  as  accounting  for  the  diflerence  between  the  punbhraents  inflicted 
by  the  two  laws  no  longer  exist.  Witnesses  are  heard  for  the  defence,  and 
no  rack  is  used  to  extort  a  confession,  except,  indeed,  the  nioi^  torture  of 
repeated  and  ingenious  examinations  in  private  and  in  public^ 

(17)  See  post,  196. 
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or  other  public  assembly,  as  for  the  bartering  of  common 
justice,  yet,  by  a  strange  indulgence  in  one  instance,  it  tacitly 
encouraged  this  practice;  allowing  the  magistrate  to  receive 
small  presents,  provided  they  did  not  in  the  whole  exceed 
a  hundred  crowns  in  the  year  *" :  not  considering  the  insinu- 
ating nature  and  gigantic  progress  of  this  vice,  when  once 
admitted.  Plato  therefore  more  wisely,  in  his  ideal  republic  °, 
orders  those  who  take  presents  for  doing  their  duty  to  be  [  140  ]] 
punished  in  the  severest  manner :  And  by  the  laws  of  Athens 
he  that  offered  was  also  prosecuted,  as  well  as  he  that  received 
a  bribe  ^.  In  England  this  offence  of  taking  bribes  is  pu- 
nished, in  inferior  officers,  with  fine  and  imprisonment ;  and 
in  those  who  o&r  a  bribe,  though  not  taken,  the  same  ^.  But 
in  judges,  especially  the  supericn: .  ones,  it  hath  been  always 
looked  upon  as  so  heinous  an  of!ence,  that  the  chief  justice 
Thorpe  was  hanged  for  it  in  the  reign  of  Edward  III.  (18) 
By  a  statute  ^11  Hen.  IV.  all  judges  and  officers  of  the  king, 
convicted  of  bribery,  shall  forfeit  treble  the  bribe,  be  punished 
at  the  king's  will,  and  be  discharged  from  the  king's  service 
for  ever.  And  some  notable  examples  have  been  made  in 
parliament,  of  persons  in  the  highest  stations,  and  otherwise 
Ycry  eminent  and  able,  but  contaminated  with  this  sordid 
vice* 

18.  Embracery  is  an  attempt  to  influence  a  jury  corruptly 
to  one  side  by  promises,  persuasions,  [threats,]  entreaties, 
money,  entertainments,  and  the  like  ^  The  punishment  for 
the  person  embracing  is  by  fine  and  imprisonment ;  and  for 
the  juror  so  embraced,  if  it  be  by  taking  money,  the  punish* 
ment  is  (by  divers  statutes  of  the  reign  of  Edward  III.)  per- 
petual infiuny,  imprisonment  for  a  year,  and  forfeiture  of  the 
tenfold  value.  (19) 

"  jy.  48. 1 1.  6.  PS  Inst  147. 

■  DeLeg,U2.  «»  iWd.  146. 

^  Pott.  Antiq.  b.l.  c23.  '1  Hawk.  P.C.  c.85.  §  1. 

( i  8)  Lord  Coke  (3  Inst.  1 45.)  denies  that  Thorpe  was  hanged,  or  could  be 
hangedy  for  tbb  oflfence,  though  he  was  certainly  condemned  to  be  hanged ; 
and  he  cites  the  Parliament  Rolls,  loR.8.  S4.,  to  shew  that  he  was  then 
pardoned  and  restored  to  all  his  lands. 

(19)  It  if  criminal  even  to  instruct  a  jury  beforehand  in  the  merits  of  the 
cause :  they  are  to  be  influenced  only  by  the  strength  of  evidence,  and  the 
vguroeots  of  counsel  in  open  court  at  the  trial  of  the  cause. 
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19.  Tkb  Jidse  verdict  of  jurors,  whether  occasioned  by 
embracery  or  not,  was  antiently  considered  as  criminal,  and 
therefore  exemplarily  punished  by  attaint  in  the  manner  for- 
merly mentioned  '• 

20*  Another  oflfenoe  of  the  same  species  is  the  negligence 
qfpuUic  cfficersy  entrusted  with  the  administration  of  justice, 
as  sheriff,  coroners,  constables,  and  the  like,  which  makes 
the  oflender  liable  to  be  fined ;  and  in  very  notorious  cases 
will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial 
one '.  Also  the  omittuig  to  apprehend  parsons  offering  stolen 
[  141  ]  ivon,  lead,  and  other  metals  to  sale,  is  a  misdemesnor,  and 
punishable  by  a  stated  fine,  or  imprisonment,  in  pursuance 
of  the  statute  29  Geo.  II.  c  30.  (20) 

21.  There  is  yet  another  ofience  against  public  justice, 
which  is  a  crime  of  deep  malignity ;  and  so  much  the  deeper, 
as  there  are  many  opportunities  of  putting  it  in  practice,  and 
the  power  and  wealth  of  the  offenders  may  often  deter  the 
injured  from  a  l^^al  prosecution.  This  is  the  oppression  and 
tyrannical  partiality  of  judges,  justices,  and  other  magistrates^ 
in  the  administration  and  under  the  colour  of  their  office. 
However,  when  prosecuted,  either  by  impeachment  in  par- 
liament, or  by  information  in  the  court  of  king's  bench, 
(according  to  the  rank  of  the  offenders,)  it  is  sure  to  be  se- 
verely punished  with  forfeiture  of  their  offices,  (either  con- 
sequential  or   immediate,)    fines,    imprisonment,    or    other 

*  Sec  Vol.  III.  p.  40S,  403.  <  1  Hawk.  P.C  c.66.  %%. 

(80)  By  the  SSG.S.  c.  58.  8.4.,  the  spirit  of  this  clause  is  extended  to  all 
stolen  goods ;  it  enacts,  that  every  person  to  whom  any  stolen  goods  shall 
be  oflfered  for  sale,  or  custody,  or  in  pawn,  shall,  upon  reasonable  cause  to 
suspect  that  they  were  stolen,  apprehend  the  party,  and  carry  him  before  a 
justice  of  the  peace.  It  was  probably  intended  by  this  statute  to  enable 
any  individual  to  arrest  a  person  who  offered  goods  for  sale  under  6us|ucious 
circumstances,  and  this  would  have  been  an  enlargement  of  the  common 
law ;  but  by  inserting  the  word  **  stolen"  before  "  goods,'*  it  is  ques- 
tionable whether  jt  is  not  made  a  condition  precedent  that  a  fdony  sbould 
have  been  committed  as  to  the  goods  by  some  one.  .  If  so,  the  clause  is 
almost  nugatory,  because  by  the  common  law,  where  a  felony  has  been 
committed,  he  that  suspects,  upon  reasonable  grounds,  A  to  be  that  felon, 
will  be  justified  in  apprahending  him,  though,  in  fiict,  A  should  be  innooent. 
Hale,  H.  P.  C.  S.  78. 
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discretionary  censure,  regulated  by  the  nature  and  aggrava- 
tions of  the  oflPence  committed.  (21) 

22.  LastlTi  extortion  is  an  abuse  of  public  justice,  which 
consists  in  any  officer's  unlawfully  taking,  by  colour  of  his 
office,  from  any  man,  any  money  or  thing  of  value,  that  is 
not  due  to  him,  or  more  than  is  due,  or  before  it  is  due  \ 
The  punishment  is  fine  and  imprisonment,  and  sometimes  a 
forfeiture  of  the  office. 

"  1  Hawk.  P.C.  C.68.  §1. 

(SI)  See  pott,  859.  and  Vol.  I.  p.  354.  In  order  to  provide  for  the  due 
punishment  of  all  malversations  in  office  by  governors  and  mag^trates  in 
the  subordinate  members  of  the  empire,  who  could  not  at  common  law 
be  tried  in  this  covattey  where  their  o£fences  had  not  been  committed,  and 
for  whose  trial  there  may  be  often  no  competent  tribunal  in  the  pro* 
vince  itself,  the4SG.3.  c.85.  has  provided  that  all  offences  committed 
by  any  person  employed  abroad  in  the  service  of  his  majesty  in  any  public 
station  civil  or  military,  may  be  prosecuted  in  the  K.  B.  in  England,  the 
offence  to  be  hud  as  if  committed  in  Middlesex;  and,  besides  the  punish- 
ment which  the  party  would  have  suffered  for  the  same  crime  in  England, 
he  is  made  liable,  at  the  discretion  of  the  court  of  K,  B.,  to  be  adjudged 
incapable  of  ever  serving  his  nuyesty  again.  Other  sections  provide  for 
the  mode  of  procuring  evidence  from  abroad.  And  the  last  section  pro- 
vides, that  where  the  party  injured  by  such  offender  proceeds  against  him 
dviUy  for  damages,  he  may  lay  the  fact  to  have  been  committed  ia  West- 
minster, or  in  any  county  where  the  defendant  shall  then  reside. 
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CHAPTER   THE   ELEVENTH. 

OF  OFFENCES  against  the  PUBLIC 

PEACE. 


Tl^E  are  next  to  consider  offences  against  the  public  peace  ; 
the  conservation  of  which  is  intrusted  to  the  king  and 
his  officers,  in  the  manner  and  for  the  reasons  which  were 
formerly  mentioned  at  large*.  These  ofiences  are  either 
such  as  are  an  actual  breach  of  the  peace ;  or  constructively 
so,  by  tending  to  make  others  break  it.  Both  of  these  species 
are  also  either  felonious,  or  not  felonious.  The  felonious 
breaches  of  the  peace  are  strained  up  to  that  degree  of 
malignity  by  virtue  of  several  modem  statutes:  and,  par- 
ticularly, 

1.  The  riotous  assembling  of  twelve  persons,  or  more,  and 
not  dispersing  upon  proclamation.  '  This  was  first  made  high 
treason  by  statute  S&4Edw.  VI.  c.5.,  when  the  king  was 
a  minor,  and  a  change  in  religion  to  be  effected :  but  that 
statute  was  repealed  by  statute  1  Mar.  cl.,  among  the  other 
treasons  created  since  Uie  25  £dw.  III. ;  though  the  prohibi- 
tion was  in  substance  re-enacted,  with  an  inferior  degree  of 
punishment,  by  statute  1  Mar.  st.2.  c.l2.,  which  made  the 
same  offence  a  single  felony.  These  statutes  specified  and 
particularized  the  nature  of  the  riots  they  were  meant  to  sup- 
press ;  as,  for  example,  such  as  were  set  on  foot  with  inten- 
tion to  offer  violence  to  the  privy  council,  or  to  change  the 
laws  of  the  kingdom,  or  for  certain  other  specific  purposes  : 
in  which  cases,  if  the  persons  were  commanded  by  procla- 
mation to  disperse,  and  they  did  not,  it  was  by  the  statute  of 

•  Vol.1,  p  118.26S.  S5a 
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Mary  made  felony,  but  within  the  benefit  of  clergy ;  and 
also  the  act  indemnified  the  peace  officers  and  their  assistants, 
if  they  killed  any  of  the  mob  in  endeavouring  to  suppress  such 
riot.  This  was  thought  a  necessary  security  in  tliat  sangui- 
nary reign,  when  popery  was  intended  to  be  re-established, 
which  was  likely  to  produce  great  discontents :  but  at  first  it  [  i^3  ] 
was  made  only  for  a  year,  and  was  aflerwards  continued  for 
that  queen's  life.  And,  by  statute  1  EUz.  c.16.,  when  a  re- 
formation in  religion  was  to  be  once  more  attempted,  it  was 
revived  and  continued  during  her  life  also ;  and  then  expired. 
From  the  accession  of  James  the  first  to  the  death  of  queen 
Anne,  it  was  never  once  thought  expedient  to  revive  it :  but, 
in  the  first  year  of  George  the  first,  it  was  judged  necessary, 
in  ordfer  to  support  the  execution  of  the  act  of  settlement^  to 
renew  it,  and  at  one  stroke  to  make  it  perpetual,  with  large 
additions.  For,  whereas  the  former  acts  expressly  defined 
and  specified  what  should  be  accounted  a  riot,  the  statute 
1  Geo.  I.  St.  2.  c.  5.  enacts,  generally,  that  if  any  twelve  persons 
are  unlawfully  assembled  to  the  disturbance  of  the  peace,  and 
any  one  justice  of  the  peace,  sheriff,  under-sheriff,  or  mayor 
of  a  town,  shall  think  proper  to  command  them  by  procla- 
mation to  disperse,  if  they  contemn  his  orders  and  continue 
together  for  one  hour  afterwards,  such  contempt  shall  be 
felony  without  benefit  of  clergy.  And  fiurther,  if  the  reading 
of  the  proclamation  be  by  force  opposed,  or  the  reader  be  in 
any  manner  wilfully  hindered  from  the  reading  of  it,  such 
opposers  and  hinderers  are  felons  without  benefit  of  clergy : 
and  all  persons  to  whom  such  proclamation  ou^kt  to  have  been 
madej  and  knowing  of  such  hinderance,  and  not  dispersing^ 
are  felons  without  benefit  of  clergy.  There  is  the  like  in- 
demnifying clause^  in  case  any  of  the  mob  be  unfortunately 
killed  in  the  endeavour  to  disperse  them ;  being  copied  from 
the  act  of  queen  Mary.  And,  by  a  subsequent  clause  of  the 
new  act,  if  any  persotis,  so  riotously  assembled,  begin  even 
before  proclamation  to  pull  down  any  church,  chapel,  meet- 
ing-house, dwelling-house,  or  out-houses,  they  shall  be  felons 
without  benefit  of  clergy.  (1) 

(i)  %  the  Sth  lection  of  the  statute,  no  person  is  to  be  prosecuted  for 
oflencei  committed  contmy  to  it»  except  within  twelve  months  after  the 
commiMioa.   Thfj^eth  section  of  the  act  makes  provision  for  the  recovery 

▼OI-  IV.  M  ^^ 
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2.  Bt  statute  1  Hen.  VIL  c.7.  unlawful  hunting  in  any 
l^al  forest,  park,. or  warren,  not  being  the  king's  property, 
by  night,  or  with  painted  faces,  was  declared  to  be  single 
felony.  But  now  by  the  statute  9Greo.L  c.22.,  to  appear 
armei  in  any  inclosed  forest  or  place  where  deer  are  usually 
kept,  or  in  any  warren  for  hares  or  conies,  ex  in  any  high 
[  144<  U  road,  open  heath,  common,  or  down,  by  day  or  night,  with 
faces  blacked  or  otherwise  disguised,  or  (being  so  disguised)  to 
hunt,  wonnd,  kill,  or  steal  any  deer,  to  rob  a  warren,  or  to 
steal  fish,  or  to  procure  by  gifi  or  promise  of  reward  any 
person  to  join  them  in  such  unlawful  act,  is  felony  without 
benefit  of  clergy.  I  mention  these  o£fences  in  this  place,  not 
on  account  of  the  damage  thereby  done  to  private  property, 
but  of  the  manner  in  which  that  damage  is  committed ;  namely, 
with  the  face  blacked  or  with  other  disguise,  and,  being  armed 
with  ofiensive  weapons,  to  the  breach  of  the  public  peace,' and 
the  terror  of  his  m^esty's  subjects.  (2) 

of  damages  done  to  any  church,  &c.  by  action  against  the  hundred,  or  the 
inhaUtants  of  a  city  if  a  county  of  itself.  Thb  provision  was  a  necessary 
consequence  of  the  former  parts  of  the  act,  which  by  turning  a  mere  tres* 
pass  into  a  felony,  of  course  deprived  the  party  injured  of  any  civil  redress 
for  the  injury  done  to  his  property  agtunst  those  ivho  had  injured  it ;  and 
therefore  the  action  against  the  hundred  is  substituted  for  it.  No  action 
ean  therefore  be  maintained  under  this  statute,  unless  a  felony  has  been 
committed;  unless  the  parties  banning  to  demolish  or  demolishing  can  be 
brought  within  the  former  clauses,  the  civil  remedy  subsists  agamst  them, 
and  Uie  hundred  is  not  liable.  In  a  case  under  this  act  (LordlRngY.  Cham- 
hers,  4  Campb.  377.),  it  was  held  that  no  beginning  to  demolish  was  within 
the  act,  unless  there  was  an  intention  to  demolish  actually;  and  the  jury 
were  directed  to  find  for  the  defendant,  in  a  case  where  a  mob  after  doing 
partial  mischief  retired  voluntarily,  if  they  believed  that  thdr  original  intent 
tion  was  to  injure  only  and  not  demolish.  The  57 G.J.  c.l9.  §5S.  has 
therefore  extended  the  remedy  to  evezy  case  where  any  house,  shop,  or 
other  building  whatever,  or  any  part  thereof,  shall  be  destroyed,  or  in  any 
manner  damaged  ol*  injured,  or  where  any  fixtures  thereto  attached,  or 
any  fnmiture,  goods,  or  commodities  whatever,  which  shall  be  therein,  shall 
be  **  destroyed^  taken  away,  or  damaged  by  the  acts  of  any  riotous  or  tumul- 
tuous assembly  of  persons,  or  by  the  act  of  any  person  engaged  in,  or  mak- 
ing part  of,  any  such  assembly."  See  the  case  o£Pinhneyv,  the  Inhabitants 
of  East  Hundred,  2  Saund.374.  ed.  1884. 

(8)  This  part  of  the  9G.  ].,  the  black  act,  is  now  repealed  by  the  4G.4. 
c.54.,  and  the  punishment  of  transportation  for  seteti  yors,  or  imprison- 
ment with  or  without  hard  labour  for  any  term  not  exceeding  three 
years,  lubftitated  for  that  of  death. 
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3.  Also  by  the  same  statute  9  Geo.  I.  c:  22.,  amended  by 
statute  27  Geo.  II.  c.l5.,  knowingly  to  send  any  letter  without 
a  name,  or  with  a  fictitious  name,  demanding  money,  venison, 
pr  any  other  valuable  thing,  or  threatenittg  (without  any  de- 
mand) to  kill  any  of  the  king's  subjects,  or  to  fire  theur 
houses,  out-houses,  bams,  or  ricks,  is  made  felony  without 
benefit  of  clergy.  This  offence  was  fi)rmerly  high  treason  by 
the  statute  8  Hen.  VI.  c.  6.  (3) 

4.  To  pull  down  or  destroy  any  lock,  skdce,  or  Jloodgate, 
erected  by  authority  of  parliament  on  a  navigable  river,  is  by 
statute  1  Geo.  II.  st.2.  c.l9.  made  felony,  punishable  wi^ 
transportation  for  seven  years.    By  the  statute  8  Geo.  II.  c.  20. 
the  ofience  of  destrojdng  such  works,  or  rescuing  any  person 
in  custody  for  the  same,  is  made  felony  without  benefit  of 
clergy ;  and  it  may  be  enquired  of  and  tried  in  any  adjacent 
county,  as  if  the  fact  had  been  therein  committed.  (4)     By 
the  statute  4  Geo.  III.  cl2.  maliciously  to  damage  or  destroy 
any  banks,  sluices,  or  other  works  on  sifch  navigable  river,  to 
open  the  floodgates  or  otherwise  obstruct  the  navigation,  is 
again  made  felony,  punishable  with  transportation  for  seven 
years.     And  by  the  statute  7  Geo.  III.  c.40.  (which  repeals 
all  former  acts  relating  to  turnpikes,)  maliciously  to  pull  down 
or  otherwise  destroy  any  turnpike-gate  or  fence,  toll-house,  or 
we^hing-engine  thereunto  belonging,  erected  by  authority  of  [  145  ] 
parliament,  or  to  rescue  any  person  in  custody  fi^r  the  same^ 
is  made  felony  without  benefit  of  clergy;  and  the  indictment 

(5)  See  p.  137.  n.(l3).  These  acts  were  not  repealed  by  the  30  G.  2. 
c  24.,  though  that  was  a  subsequent  statute,  made  upon  the  same  general 
subject  matter,  and  imponng  a  lighter  punishment ;  for  many  important 
distinctions  were  taken  upon  the  wording  of  the  statutes.  See  2  East,  P.  C. 
c.  xidoL  s.  5.  But  all  these  are  jio w  as  to  these'ofiences  repealed  by  the  4  G.  4. 
c.  54.,  which,  whether  the  letter  or  writing  be  with  or  without  a  name,  or 
with  a  fictitious  one,  but  "sent  or  delivered  for  any  of  the  purposes  men- 
tioned in  the  text,  punishes  the  offence  in  the  manner  stated  at  p.  137. 

11.(13}. 

(4)  These  statutes  were  suffered  to  expire ;  but,  after  several  temporary 
revivals,  were  made  perpetual  by  the  27  G.  2.  c.  16.  The  capitid  part  of  the 
8G.2.  c.20.  s.  1.  stands,  however,  now  repealed  by  the  1  G.4.  c.  115.,  and 
the  pumshment  of  transportation  for  liie,  or  any  term  of  years  not  less 
than  seven,  or  imprisonment  with  or  without  hard  labour  for  any  term 
not  exceeding  sevtti,  substituted  for  it. 

M  2 
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may  be  inquired  of  and  tried  in  any  adjacent  county.  (5) 
The  remuning  ofiences  against  the  public  peace  are  merely 
misdemesnors,  and  no  felonies ;  as, 

5.  Affrays  (from  {^-aier^  to  terrify,)  are  the  fighting  of 
two  or  more  persons  in  some  public  place,  to  the  terror  of 
his  majesty's  subjects :  for,  if  the  fighting  be  in  private,  it  is 
no  affray  but  an  assauli\  (6)  Affrays  may  be  suppressed  by 
any  private  person  present,  who  is  justifiable  in  endeavouring 
to  part  the  combatants,  whatever  consequence  may  ensue  ^.  (7) 
But  more  especially  the  constable,  or  other  similar  officer, 
however  denominated,  is  bound  to  keep  the  peace;  and  to 
that  purpose  may  break  open  doors  to  suppress  an  affiray,  or 
apprehend  the  affrayers ;  and  may  either  carry  them  before 
a  justice,  or  imprison  them  by  his  own  authority  for  a  con- 
venient space  till  the  heat  is  over ;  and  may  then  perhaps  also 
make  them  find  sureties  for  the  peace  ^.  (8)     The  punish- 

b  iHawk.  P.C.  c63.  51.  "1  Hawk.  P.C.  e.63.  §  13,  14. 

^Ihid.  ill.  « 

(5)  This  statute  was  repealed  by  the  ISG.S.  c.84.,  which  has  been  itself 
repealed  by  the  3G.4.  clSS.  By  the  issth  section  of  this  last  act,  the 
ounces  mentioned  in  the  text  are  made  felony,  punishable  by  transport- 
ation for  seven  years,  or,  in  mitigation  thereof,  such  other  punishment  as 
the  court  may  direct,  as  in  cases  of  petty  larceny.  But  I  do  not  find  in 
this  last  act  the  same  provision  for  the  trial  of  the  o£knce  in  any  county. 

(6)  It  seems  certain,  that  in  some  cases  there  may  be  an  afiray  where 
there  is  no  actual  violence ;  as  where  a  man  arms  himself  with  dangerous 
and  unusual  weapons,  in  such  a  manner  as  will  naturally  cause  a  terror  to 
the  people.  Hawkins,  P.  C.  b.  L  c  65,  {  4. 

(7)  A  person  so  interposing  <*  is  in  the  dischaiige  of  a  duty  which  the 
law  requireth  of  him.  The  law  is  his  warrant,  and  he  may  not  improperly 
be  considered  as  a  person  engaged  in  the  public  service,  and  for  the  ad- 
vancement of  justice,  though  not  specially  appointed  to  it;  and  upon  that 
account  he  is  under  the  same  protection  as  the  ordinary  ministers  of  justice 
are.**  But  then  in  order  to  entitle  himself  to  it,  he  must "  undoubtedly 
give  express  notice  of  his  friendly  intent."    Foster,  309.  31 1. 

(s)  This  must  be  understood  of  an  afiray  about  to  commence,  or  actually 
going  on,  for  the  constable  has  no  authority  to  punish  for  an  affray  com* 
mitted  and  ended;  still  it  seems  that  he  may  carry  before  a  justice  those 
who  have  been  arrested  by  such  as  were  present  at  an  afiray,  and  delivered  by 
them  into  his  hands.  Hawkins,  P.  C.  b.  i.  c.  63,  $17.  A  justice  of  the  peace 
has  all  the  power  which  an  individual  or  a  constable  has  in  the  suppresdon 
of  an  affiray ;  and  where  it  has  passed  out  of  hu  presence,  he  may  besides 
issue  bis  warrant  to  bring  the  offenders  before  him,  in  order  to  compel 
them  to  find  sureties  of  the  peace.    Ibid.  $  is. 
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ment  of  common  af&ays  is  by  fine  and  imprisonment ;  the 
measure  of  which  most  be  regulated  by  the  circumstances  of 
the  case :  for,  where  there  is  any  material  aggraTatim,  the 
punishment  proportionably  increases.     As  where  two  persons 
cooUy  and  deliberately  engage  in  a  duel :  this  being  attended 
with  an  apparent  intention  and  danger  of  murder,  and  being 
a  high  contempt  of  the  justice  of  the  nation,  is  a  strong  ag- 
gravation of  the  affiray,  though  no  mischief  has  actually  en- 
sued*.   Another  aggravation  is,  when  thereby  the  officers  of  L  ^^^  J 
justice  are  disturbed  in  the  due  execution  of  their  office :  or 
where  a  respect  to  the  particular  place  ought  to  restrain  and 
regulate  men's  behaviour,  more  than  in  common  ones ;  as  in 
the  king's  court,  and  the  like.     And  upon  the  same  account 
also  all  affi^ys  in  a  church  or  church-yard  are  esteemed  ^very 
heinous  ofiences,  as  being  indignities  to  Him  to  whose  service 
those  places  are  consecrated.     Thereibre  mere  quarrelsome 
words,  which  are  neither  an  affiray  nor  an  offence  in  any 
other  place,  are  penal  here.     For  it  is  enacted  by  statute 
5&6  £dw.VI.  C.4.  that  if  any  person  shall,  by  words  only, 
quarrel,  chide,  or  brawl,  in  a  church  or  church-yard,  the 
ordinary  shall  suspend  hkn,  if  a  layman,  ab  ingressu  ecdesiaej 
and,  if  a  clerk  in  orders,  fit>m  the  ministration  of  his  office 
during  (deasure.  And,  if  any  person  in  such  church  or  church- 
yard proceeds  to  smite  or  lay  violent  hands  upon  another,  he 
shall  be  excommunicated  ipso  facto ;  ot  if  he  strikes  him  with 
a  weapon,  or  draws  any  weapon  with  in^nt  to  strike^  he  shall, 
besides  excommunication,  (being  convicted  by  a  jury,}  have 
one  of  his  ears  cut  off;  or,  having  no  ears,  be  branded  with 
the  letter  F  in  his  cheek.  (9)     Two  persons  may  be  guilty  of 
an  affi*ay :  but, 

«  1  Hawk.  P.C.  c.6d.  $  SI. 

(9)  IThii  statute  was  made  to  repress  the  disturbances  tfaat  in  t^e  early 
ages  of  the  refofmation  were  too  apt  to  arise  between  tbe  professors  of 
diflerent  religions.  It  has  since  been  applied  further  to  repress  quarrefs 
and  ofiences  Tiolating  the  sacred  character  of  churches  and  church-yards.r 
Coay.  GooMay^  ^  Haggard's  R.  199.  In  this  case  the  charge  against  a 
deigyman  was  for  addressbg  a  public  reproof  to  a  parishioner  during  his 
senaaoD,  without  any  just  cause  or  provocation,  and  with  great  warmtli  and 
passion,  and  with  a  loud  voice.  Lord  Stowell  held  that  this  amoutited  to 
bimwiittg;  and  obisdrTed  in  passing  sentence,  that  ^die  duty  of  maintutaii^ 
ordet^  and  deoonun  lies  immedkUefy  upon  the  churchwardens;  th^  officiat-* 
iog  miniflttr  htf  other  datief  to  perform,  those  of  perforqiing  dtrine  service. 

MS  ^ 
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6.  Riots,  routs,  and  unkemfvl  assemblies,  must  have  three 
persons  at  least  to  constitute  them.     An  unlawftd  osseTnbJy  is 
when  three  or  more  do  assemble  themselves  together  to  do 
an  unlawful  act,  as  to  pull  down  inclosures,  to  destroy  a  warr 
ren  or  the  game  therein;   and  part  without  doing  it,  or 
making  any  motion  towards  it^     A  rout  is  where  three  or 
more  meet  to  do  an  unlawful  act  upon  a  common  quarrel,  as 
forcibly  breaking  down  fences  upon  a  right  claimed  of  com-* 
mon  or  of  way ;  and  make  some  advances  towards  it  ^.     A 
riot  is  where  three  or  more  actually  do  an  unlawful  act  of 
violence,  either  with  or  without  a  common  cause  or  quarrel  **: 
as  if  they  beat  a  man ;  or  hunt  and  kill  game  in  another's 
park,  chase,  warren,  or  liberty ;  or  do  any  other  unlawful  act 
with  force  and  violence ;  or  even  do  a  lawful  act,  as  removing 
a  nusance,  in  a  violent  and  tumultuous  manner.     The  pu- 
[  147  ]  nishment  of  unlawful  assemblies,  if  to  the  number  of  twelve, 
we  have  just  now  seen,  may  be  capital,  according  to  the  cir- 
cumstances that  attend  it ;  but,  from  the  number  of  three  to 
eleven,  is  by  fine  and  imprisonment  only.     The  same  is  the 
case  in  riots  and  routs  by  the  common  law ;  to  which  the 
pillory  in  very  enormous  cases  has  been  sometimes  super- 
added ^     And  by  the  statute  IS  Hen. IV.  c.7«  any  two  jus- 
tices, together  with  the  sheriff  or  under-sheriff  of  the  county, 
may  come  with  the  posse  comitatus,  if  need  be,  and  suppress 
any  such  riot,  assembly,  or  rout,  arrest  the  rioters,  and  re- 
cord upon  the  spot  the  nature  and  circumstances  of  the  whole 
transaction;  which  record  alone  shall  be  a  sufficient  convic- 
tion of  the  offenders.     In  the  interpretation  of  which  statute 
it  hath  been  holden,  that  all  persons,  noblemen,  and  others, 
except  women,  clergymen,  persons  decrepit,  and  infants  under 
fifleen,  are  bound  to  attend  the  justices  in  suppressing  a  riot, 
upon  pain  of  fine  and  imprisonment ;  and  that  any  battery. 
Wounding,  or  killing  the  rioters,  that  may  happen  in  suppres- 
sing the  riot,  is  justifiable^.     So  that  our  antient  law,  pre- 

'  3  Ingt.  176.  '  1  Hawk.  P.C.  c.  65.  §  12. 

«  Bro.^^.  <.Ji«rf,4,5.  J  1  Hal.  P.C.  495.    '  1  Hawk.  P.C. 

"  3ln8t.l7<!.  C.65.  §20. 


In  saying  this,  I  do  not  mean  to  say  that  occasions  may  not  occur  in  which 
it  may  not  be  justifiable,  and  even  unavoidable,  for  Mm  to  take  a  part  in 
■uppreiiiDg  any  disorder  or  interruption  in  the  church."    (bid.  141. 
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vious  to  the  modem  riot-act,  seems  pretty  well  to  have 
guarded  against  any  violent  breach  of  the  public  peace ;  espe- 
cially as  any  riotous  assembly  on  a  public  or  general  account, 
as  to  redress  grievances  or  pull  down  all  inclosures,  and  also 
resisting  the  king's  forces  if  sent  to  keep  the  peace,  mity 
amount  to  overt  acts  of  high'  treason,  by  levying  war  against 
the  king.  (10) 

7'.  Nearly  related  to  this  head  of  riots  is  the  ofience  of 
tumuUtums  petitioning;  which  was  carried  to  an  enormous 
height  in  the  times  preceding  the  grand  rebellion.  Where- 
fore by  statute  IS  Car. II.  st^l.  c.5.  it  is  enacted,  that  not 
more  than  twenty  names  shall  be  signed  to  any  petition  to  the 
king  or  either  house  of  parliament,  for  any  alteration  of  mat>- 
ters  established  by  law  in  church  or  state;  unless  the  contents 
thereof  be  previously  ^proved,  in  the  country,  by  three  jus- 
tices, or  the  majority  of  the  grand  jury  at  the  assizes  or 
quarter-sessions ;  and,  in  London,  by  the  lord  mayor,  alder- 
men, and  common  council  ^  and  that  no  petition  shall  be  de-  [  148  3 
livered  by  a  company  of  more  than  ten  persons ;  on  pain  in 
either  case  of  incurring  a  penalty  not  exceeding  1002.  and 
three  months*  imprisonment.  (11) 

^  This  may  be  one  reason  (among  taken  the  lead  in  petitions  to  paiiia- 
others)  why  the  corporation  of  Lon-  ment  tor  the  alteration  of  any  esta* 
don  has,  since  the  restoration,  usually    blished  law. 


(10)  It  is  to  be  ondentood  also,  that  at  common  law  eveiy  sheriff  under- 
sherifl^  and  also  every  other  peace  officer,  as  constables,  &c.,  may  and  ought 
to  do  all  that  in  them  lies  towards  the  suppressing  of  a  riot,  and  may  com- 
mand all  other  persons  whatsoever  to  assist  them  therein.  Also,  it  is  certain 
that  any  private  person  may  lawfully  endeavour  to  appease  all  such  dis^ 
ttttbances,  by  staying  those  whom  he  shall  see  engaged  thereiii  from  exe* 
eating  thdr  purpose,  and  also  by  stopping  others  whom  he  shall  see  coming 
to  join  them ;  for  if  private  persons  may  do  thus  much,  as  it  is  most  certain 
that  they  may,  towards  the  suppressing  of  a  common  affiray,  surely  a  fortiori 
they  may  do  it  towards  the  suppressing  of  a  riot.    1  Hawk.  P.  C.  c.  65.  $  1 1 . 

(11)  In  the  trial  of  Lord  George  Crordon,  it  was  contended  that  the 
article  of  the  \nll  of  rights,  which  declares  that  it  is  the  right  of  the  subject 
to  petition  the  king,  and  that  all  commitments  and  prosecutions  for  such 
petitioning  are  illegal,  had  virtually  repealed  this  statute.  This,  however^ 
was  denied  by  Lord  Mansfield  in  the  name  of  the  court.    Douglas,  599. 

H  4 
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8.  An  eighth  oflfence  against  the  public  peace  is  that  of  a 
Jbrdble  entry  or  detainers  which  is  committed  by  violently 
taking  or  keeping  possession  of  lands  and  tenements,  with 
menaces,  force,  and  arms,  and  without  the  authori^  of  law. 
This  was  formerly  allowable  to  every  person  disseised,  or 
tamed  out  of  possession,  unless  his  entry  was  taken  away  or 
barred  by  his  own  neglect,  or  other  circumstances ;  which 
were  explained  more  at  large  in  a  former  volume'.  But 
this  being  found  very  prgudicial  to  the  public  peace,  it  was 
thought  necessary  by  several  statutes  to  restrain  all  persons 
from  the  use  of  such  violent  methods,  even  of  doing  them- 
selves justice ;  and  much  more  if  they  have  no  justice  in  their 
claim "".  So  that  the  entry  now  allowed  by  law  is  a  peace* 
able  one ;  that  forbidden  is  such  as  is  carried  on  and  main* 
tained  with  force,  with  violence,  and  unusual  weapons.  By 
the  statute  5Ric.II.  st.1.  c.8.  all  forcible  entries  are  pu- 
nished with  imprisonment  and  ransom  at  the  king's  will. 
And  by  the  several  statutes  of  15  Ric.II.  c.2.,  8  Hen.  VI.  c.9., 
31  Eliz.  c.  1 1.,  and  21  Jac.I.  c.  15.,  upon  any  forcible  entry,  or 
forcible  detainer  after  peaceable  entry,  into  any  lands,  or 
benefices  of  the  church,  one  or  more  justices  of  the  peace,  tak- 
ing suflBcient  power  of  the  county,  may  go  to  the  place,  and 
there  record  the  force  upon  his  own  view,  as  in  case  of  riots ; 
and  upon  such  conviction  may  commit  the  offender  to  gaol, 
till  he  makes  fine  and  ransom  to  the  king.  And  moreover 
the  justice  or  justices  have  power  to  summon  a  jury  to  try 
tiie  forcible  entry  or  detainer  complained  of:  and,  if  die  same 
be  found  by  that  jury,  then,  besides  the  fine  on  the  offender, 
the  justices  shall  make  restitution  by  tiie  sheriff  of  the  pos- 
session, witiiout  inquiring  into  die  merits  of  the  tide;  for  die 
force  is  the  only  thing  to  be  tried,  punished,  and  remedied  by 
them  c  and  the  same  may  be  done  by  indictment  at  the  ge- 
neral sessions.  But  this  provision  does  not  extend  to  such 
as  endeavour  to  maintain  possession  by  force,  where  they 
r  149  1  ^®°^^^^^^  or  dieir  ancestors,  have  been  in  the  peaceable  en- 
joyment of  the  lands  and  tenements,  for  three  years  immedl* 
ately  preceding  ". 


>  8m  V0I.IIL  iMig-174,  &c.  the  teoaiit't  tiOe  inM  imdcr  «  Icue, 

•>  1  Hftwk.  P.C.  C.S4.  I  9.  now  ezpirtdi  it  nid  to  be  a  fbrdbl* 

■  HoWnf   oret   bj   fbroe,    where    dcCaiiier.    (Cr0.j«c.l99.) 
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9.  The  offisnoe  of  riding  or  going  armedy  with  dangerous  or 
unusual  weapons,  is  a  crime  against  the  public  peace,  by  ter- 
rifying the  good  people  of  the  land;  and  is  particularly  pro- 
hibited by  the  statute  of  Northampton,  2  Edw.III.  c.  S.,  upon 
pain  of  forfeiture  of  the  arms,  and  imprisonment  during  the 
king's  pleasure :  in  like  manner,  as  by  die  laws  of  Solon,  every 
Athenian  was  finable  who  walked  about  the  city  in  armour  *^, 

10.  Spreading  Jidse  news^  to  make  discord  between  the 
king  and  nobility,  or  concerning  any  great  man  of  the  realm, 
is  punishable  by  common  law  ^  with  fine  and  imprisonment ; 
which  is  confirmed  by  statutes  Westm.l.  SEdw.I.  cS^. 
2  RicII.  St  1.  C.5.  and  12  RicII.  c.ll. 

1 1.  False  and  pretended  prophecies^  with  intent  to  disturb 
the  peace,  are  equally  unlawfiil,  and  more  penal ;  as  they  rabe 
enthusiastic  jealousies  in  the  people,  and  terrify  them  with 
imaginary  fears.  They  are  therefore  punished  by  our  law, 
upon  the  same  principle  that  spreading  of  public  news  of  any 
kind,  without  communicating  it  first  to  the  magistrate,  was 
prohibited  by  the  antient  Gauls  ^.  Such  false  and  pretended 
prophecies  were  punished  capitally  by  statute  1  Edw.VI.  cl2. 
which  was  repealed  in  the  reign  of  queen  Mary.  And  now 
by  the  statute  5  Eliz.  c.  15.  the  penalty  for  the  first  ofi!ence  is 
a  fine  of  ten  pounds  and  one  year's  imprisonment ;  for  the  se- 
condy  finrfeiture  of  all  goods  and  chattels,  and  imprisonment 
duriiig  life.  (12) 

12.  Besides  actual  breaches  of  the  peace,  any  thing  that 

tends  to  provoke  or  e^dte  others  to  break  it,  is  an  otifence  of  [  tM  3 

'  FoCL  Antiq.  b.  1.  c.  9S.  "  uupe  kominet  iemerttriot  atque  tmpsri- 

»  8  Iiwt.S86.     3  Init.198.  «  totfalsii  runwihu  terreri,  et  ad  foci' 

*>  <*  'HdbeiU  kgihu  tancfVu^  u  quit  "  niu  impeUi,  let  de  tUmnUt  rebut  eotui" 

"  9«U  de  tqmiSea  « jlJit  Wimt  ntmore  ac  «  UUm  eapere,  cognitum  ek.     Cmi.  dt 

•*  Jamaaecqient^ydmdmagitiraiumde-  «  bOL  dUL  /tft.6.  cap.  19. 

**  ^ftntt^nfK  cumaiio  eommumcii :  quod 

- 

(is)  It  is  not  Tcry  important  to  mentioily  excq>t  for  the  character  df  the 
tegniatiire  in  the  time  of  Edward  the  Si^ith ;  hot  I  believe  the  ptatute 
^^ch  made  the  letonj  was  the  59  Hen.  8.  c.14.9  which  was  altered  by 
the  temporafy ^acts  of  Sft4Ed.6.  c.l5.  and  7E.6.  ell.;  these  having 
«M"'H  theSBIix.  c.  15.  was  passed ;  but  the  punishmentt  infficted  by  the 
vtatntes  of  Edward  and  Elisabeth  were  the  same. 
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the  same  denomination.  Therefore  challenges  tojfightj  either 
by  word  or  letter,  or  to  be  the  bearer  of  such  challenge,  are 
punishable  by  fine  and  imprisonment,  according  to  the  cir- 
cumstances of  the  ofFence  ^  If  this  challenge  arises  on  ac- 
count of  any  money  won  at  gaming,  or  if  any  assault  or  a£fray 
happen  upon  such  account,  the  ofiender  by  statute  9  Ann. 
c.  14.  shall  forfeit  all  his  goods  to  the  crown,  and  suffer  two 
years'  imprisonment.  (IS) 

IS.  Of  a  nature  very  similar  to  challenges  are  libels^  libelli 
^most,.  which,  taken  in  their  largest  and  most  extensive  sense, 
signify  any  writings,  pictures,  or  the  like,  of  an  immoral  or 
illegal  tendency ;  but,  in  the  sense  under  which  we  are  now 
to  consider  them,  are  malicious  defiunations  of  any  person, 
and  especially  a  magistrate,  made  public  by  either  printing, 
writing,  signs,  or  pictures,  in  order  to  provoke  him  to  wrath, 
or  expose  him  to  public  hatred,  contempt,  and  ridicule*. 
The  direct  tendency  of  these  libels  is  the  breach  of  the 
public  peace,  by  stirring  up  the  objects  of  them  to  revenge, 
and  perhaps  to  bloodshed.  The  communication  of  a  libel 
to  any  one  person  is  a  publication  in  the  eye  of  the  law  * : 
and  therefore  the  sending  an  abusive  private  letter  to  a  man 
is  as  much  a  libel  as  if  it  were  openly  printed,  for  it  equally 
tends  to  a  breach  of  the  peace  \  For  the  same  reason  it  is 
immaterial  with  respect  to  the  essence  of  a  libel,  whether  the 
matter  of  it  be  true  or  ialse  " ;  since  the  provocation,  and  not 
the  falsity,  is  the  thing  to  be  punished  criminally :  though, 
doubtless,  the  falsehood  of  it  may  aggravate  it's  guilt,  and 
f  ,  enhance  it's  punishment  In  a  civil  action,  we  may  remem- 
ber, a  libel  must  appear  to  be  false,  as  well  as  scandalous^; 
for,  if  the  charge  be  true,  the  plaintiff*  has  received  no  private 
injury,  and  has  no  ground  to  demand  a  compensation  for 
[  151  ]  himself,  whatever  offence  it  may  be  against  the  public  peace : 
and  therefore,  upon  a  civil  action,  the  truth  of  the  accusation 

'  1  Hawk.  P.Cced.  $  S.  81.  63.215.   Foph.lS9.  iHawk.  P.C  c,7S. 

*  l»4i.  C.73.  (  1»S.  §11. 

'  Moor.  Sis.  *  Moor.6S7.  5  Rep.  125.  11  Mod. 99. 

"  2  Bnmn.  151.    12  Rep.35.  Hob.       *  See  Vol.III.  piig.125. 


(13)  It  is  indictable  also  to  endeavour  to  provoke  another  to  send  i\ 
challenge,  being  an  attempt  to  procure  another  to  commit  a  nii8deme8nor« 
A.  V.  Phii&pt,  6  East,  464. 
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may  be  pleaded  in  bar  of  the  suit.  But,  in  a  criminal  prose- 
cution, the  tendency  which  all  libels  have  to  create  animo- 
sities, and  to  disturb  the  public  peace^  is  the  whole  that  the 
law  considers.  And,  therefore,  in  such  prosecutions,  the 
only  points  to  be  inquired  into  are,  first,  the  making  or  pub- 
lishing of  the  book  or  writing ;  and,  secondly,  whether  the 
matter  be  criminal :  and,  if  both  these  points  are  against  the 
defendant,  the  offence  against  the  public  is  complete.  The 
punishment  of  such  libellers,  for  either  making,  repeating, 
printing,  or  publishing  the  libel,  is  fine,  and  such  corporal 
punishment  as  the  court  in  it's  discretion  shall  inflict;  regarding 
the  quantity  of  the  offence,  and  the  quality  of  the  offender ''.(1 4) 
By  the  law  of  the  twelve  tables  at  Rome,  libels,  which  affected 
the  reputation  of  another,  were  made  a  capital  ofience :  but, 
before  the  reign  of  Augustus,  the  punishment  became  corporal 
only  y.  Under  the  emperor  Valentinian'  it  was  again  made 
capital,  not  only  to  write,  but  to  publish,  or  even  to  omit  de- 
stroying them.  Our  law,  in  this  and  many  other  respects, 
corresponds  rather  with  the  middle  age  of  Roman  juris- 
pru<lence,  when  liberty,  learning, .  and  humanity,  were  in 
their  fiill  vigour,  than  with  the  cruel  edicts  that  were  esta- 
blished in  the  dark  and  tyrannical  ages  of  the  antient  decern^ 
viriy  or  the  later  emperors. 

«  1  Hawk.  P.C.  c.  73.  §  21. 

Qutnetiam  lex 

Poenafue  ItUOf  male  quwt  twUet  carmine  qnenquam 
DeKrUn  :  — ^—  vertere  modum  Jbrmidine  fustis.     Hor.  ad  Aug.  1 52, 
*  Cod,  9.  36. 

(14)  By  the  60  G.  3.  and  lG.4.  c.  8.,  for  the  more  efiectual  prevention 
and  punishment  of  blasphemous  and  seditious  libels,  it  is  enacted,  that 
where  the  libel  tends  to  bring  into  hatred  and  contempt  the  person  of  his 
majesty  or  the  r^ent,  or  the  government  and  constitution  of  the  united 
kingdom  as  by  law  established,  or  either  house  of  parliament,  or  to  excite 
his  majesty's  subjects  to  attempt  the  alteration  of  any  matter  in  church  or 
state  as  by  hiw  established,  otherwise  than  by  lawful  means,  the  judge  oh 
conviction,  or  the  court  on  judgment  by  default,  may  order  the  seizure  of 
all  copies  of  the  Hbel  in  the  possession  of  the  defendant,  or  of  any  person 
for  his  use,  named  in  the  order ;  the  copies  so  seized  are  to  be  returned 
free  of  all  expence,  if  the  judgment  be  arrested  or  reversed,  otherwise  to 
be  disposed  of  according  to  the  direction  bf  the  court. 

And  if  any  penon  haTisg  been  legally  convicted  of  the  composition,  pub- 
lication, ftc.  o£tuch  a  libel,  shall  be  a  second  time  convicted  of  the  same 
offence,  he  may  be  banuhed  from  the  united  kingdom,  and  all  other  parts 
of  his  maj  esty's  dominions,  (or  such  tenn  of  years  as.  the  court  shall  order. 
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In  this  and  the  other  instances  which  we  have  httely  con- 
sidered, where  bhisphemous,  immoral,  treasonable,  schbma- 
tical,  seditious,  or  scandalous  libels  are  punished  by  the 
English  law,  some  with  a  greater,  others  with  a  less  degree  of 
severity ;  the  Uberty  of  the  press,  properly  understood,  is  by 
no  means  infringed  or  violated.  The  liberty  of  the  press  is 
indeed  essential  to  the  nature  of  a  free  state ;  but  this  consists 
in  laying  no^mous'restnunts  upon  publications,  and  not  in 
freedom  from  censure  for  criminal  matter  when  published. 
[  158  ]  Every  freeman  has  an  undoubted  right  to  lay  what  sentiments 
he  pleases  before  the  public :  to  forbid  this,  is  to  destroy  the 
freedom  of  the  press :  but  if  he  publishes  what  is  improper, 
mischievous,  or  illegal,  he  must  take  the  consequence  of  his 
own  temeri^.  To  subject  the  press  to  the  restrictive  power 
of  a  licenser,  as  was  formerly  done;  both  before  and  since  the 
revolution  *,  is  to  subject  all  freedom  of  sentiment  to  the  pre- 
judices of  one  man,  and  make  him  the  arbitrary  and  infallible 
judge  of  all  controverted  points  in  learning,  religion,  and  go- 
vernment But  to  punish  (as  the  law  does  at  present)  any 
dangerous  or  offensive  writuigs,  which,  when  published,  shall 

■  The  art  of  prindng,  toon  mfter  it's  (Soobell.  i.  44.  1S4.  iL  88.  S80.)  imied 
Ititroductiony  wat  looked  Upoti  (as  weU  their  ordinances  for  that  purpose,  found- 
in  Eoghuid  as  in  other  countries}  as  cd  prindpaUj  on  the  stardiamber  de- 
merelj  a  matter  of  state,  and  subject  creeof  1697.  In  1668  was  passed  the 
to  the  co&don  of  the  crown.  It  was  statute  IS&MGsr.IL  c.  SS.,  which 
therefore  regulated  with  us  by  the  king's  (with  some  few  alterations)  was  copied 
proclamations,  prohibitions,  charters  of  from  the  parliamentary  ordinances.  This 
priTileges  and  of  licence,  and  Snail j  bj  act  expired  in  1679,  but  was  reriTed 
the  decrees  of  the  court  of  sterchamber;  by  statute  Ijac.  II.  c.l  7.  and  continued 
which  Umhed  the  number  of  printers^  tiU  1692.  It  was  then  continued  for 
and  of  presaes  which  each  should  em*  two  years  longer  by  stetute  4  W.  &  M. 
ploy,  and  prohibited  new  publieatidns,  c«S4.,bttt  though  frequent attempteweM 
unless  previously  approved  by  proper  made  by  the  gofemmelit  to  reme  It,  in 
licensers.  On  the  demolition  of  this  thesubsequentpart  of  the  reign,  (Com. 
odious  jurisdiction  in  1641,  the  long  Joum.  11  Feb.  1694,  26  Nor.  1695« 
parliament  of  Charles  I.,  after  their  nip-  89  Oct.  1696,  9  Feb.  1697^  31  Jan. 
ture  with  that  prince^  assumed  the  same  1698,)  yet  the  parliament  resislsd  it  siy 
powers  as  the  starchamber  ezerdaed  strongly  that  it  finally  expired,  and  the 
with  respect  to  the  licensing  of  books;  press  became  properly  free,  in  1694  » 
tad  in  164S,  1647,  1649,  and  1658,  and  has  ev^  since  ao  continued.  (15) 


(15)  It  wat  in  eontequenoe  of  the  ordinance  passed  in  1645,  that  Miltori 
published  his  Areopagiticaj  or  speech  for  the  liberty  of  uDlicensed  priiitii^ 
one  of  the  Aost  moderate  yet  most  ^dquent  and  able  bf  his  politick  wMbb^ 
waA  one  of  the  most  splendid  compositions  is  tha  language.  ^ 
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on  a  fair  and  impartial  trial  be  adjudged  of  a  pernicious  ten- 
dency, is  necessary  for  the  preservation  of  peace'  and  good 
order,  of  government  and  religion,  the  only  solid  foundations 
of  civil  liberty.  Thus  the  will  of  individuals  is  still  left  free ; 
the  abuse  only  of  that  free  wiU  is  the  object  of  legal  punish- 
ment Neither  is  any  restraint  hereby  laid  upon  freedom  of 
thought  or  inquiry :  liberty  of  private  sentiment  is  still  left ; 
the  disseminating,  or  making  public,  of  bad  sentiments,  de- 
structive of  the  ends  of  society,  is  the  crime  which  society 
corrects*  A  man  (says  a  fine  writer  on  this  subject)  may  be 
allowed  to  keep  poisons  in  his  closet,  but  not  publicly  to  vend  [  15S  3 
them  as  cordials.  And  to  this  we  may  add,  that  the  only 
plausible  argument  heretofore  used  for  the  restraining  the  just 
freedom  of  the  press,  ^'  that  it  was  necessary  to  prevent  the 
'^  daily  abuse  of  it,"  will  entirely  lose  it's  force,  when  it  is 
shewn  (by  a  seasonable  exertion  of  the  hiws)  that  the  press 
caanot  be  abused  to  any  bad  purpose,  without  incurring  a 
suitable  punishment :  whereas  it  never  can  be  used  to  any 
good  one,  when  under  the  controul  of  an  inspector.  So  true 
it  will  be  found,  that  to  censure  the  licentiousness,  is  to  main- 
tain the  liberty  of  the  press.  (16) 

(16)  The  offence  of  libel  often  involves  such  important  considentions, 
that  the  poblic  attention  is  veiy  naturally  drawn  to  the  proceedings  of 
courts  of  justice  in  the  trial  of  it;  at  the  same  time  it  has  something  so 
peculiar  in  its  nature,  that  it  is  equally  natural  to  find  difficulties  in 
making  them  satisfiu:tory  or  intelligible  in  all  respects  to  ordinaiy  minds. 
One  of  the  most  disputed  points  on  the  subject,  early  in  the  last  reign, 
was  the  extent  of  the  province  of  the  jury.    The  general  practice  had 
been  for  a  long  series  of  years,  to  consider  the  criminality  of  a  paper 
charged  to  be  a  libel,  as  a  question  of  pure  law,  which  the  judge  was  to  lay 
down  to  the  jury;  and  it  was  contended  that  this  was  the  most  fi&vourable 
GOUTBe  for  the  defendant,  because  the  question  of  criminality  must  then  be 
^ther  on  the  record,  or  in  the  direction  of  the  judge,  &nd  of  course  alwajrs 
subject  to  reconsideration  for  the  defendant  by  ymt  of  error,  or  on  motion 
for  a  new  trial.    In  fact,  however,  it  was  attended  with  this  heavy  dis- 
advantage to  him,  that  wherever  the  publication  and  the  meaning  of  the 
paper  as  diaiged,  were  found  against  him,  he  was  almost  uniformly  con- 
victed in  the  first  instance,  for  the  very  reason  that  such  conviction  was  so 
reviewable.    I  think  this  feet,  and  the  reason  for  it,  may  both  be  inferred 
from  the  answer  of  the  judges  to  the  third  question  put  by  the  lords  in 
179S,  in  the  coune  of  the  debates  on  Mr.  Fox's  Libel  BiU.    The  question 
h>  "Soppodog  the  publication  dearly  proved,  and  the  innocence  of  the 
P^tcr  at  cUarfy  mm^,  is  it  competent,  for  the  judge  to  recommend  a 

verdict 
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verdict  of  Not  guilty  ?"  The  answer  is  in  the  affirmative ;  "  but  (they  add) 
no  case  has  occurred  in  which  it  would  have  been  in  sound  discretion  fit 
for  a  judge,  sitting  at  nut  prius,  to  have  given  such  direction  or  recom- 
mendation to  a  jury."  And  the  course  of  argument,  which  follows,  is,  that 
even  in  apparently  the  clearest  cases  the  judge  may  be  wrong,  and  there- 
fore the  safe  course  for  him  is  that  which  leaves  his  direction  open  to  review. 
It  is  obvious  that  this  was  full  of  practical  hardship  to  the  defendant,  and  that 
it  was  a  declining  from  that  proper  responsibility  in  the  judge,  which  the 
public  has  a  right  to  expect,  and  without  which  trials  at  nisi  prius  in  ge- 
neral would  lose  half  their  value. 

In  1771,  after  the  trial  of  Mr.  Almon,  for  the  republication  of  Junius,  a 
bill  drawn  by  Mr.  Burke,  was  brought  into  parliament  to  settle  this  im- 
portant point.  It  was,  however,  thrown  out ;  and  it  is  singular  enough  that 
Mr.  Fox  was  in  the  majority ;  because  in  1791,  he  himself  brought  in  a  bill 
almost  in  terms  the  same,  which  was  finally  passed  in  1792,  and  is  com- 
monly known  by  his  name.  It  is  both  declaratory  and  enacting;  by 
sect.  1.  the  jary  in  all  cases  of  information  or  indictment  for  libel  may  find 
a  general  verdict  of  guilty  or  not  guilty,  upon  the  whole  matter  in  issue, 
and  are  not  to  be  required  by  the  court  or  judge  to  find  a  verdict  of 
guilty  merely  on  proof  of  the  publication,  and  the  sense  ascribed  to  the 
paper  in  the  information  or  indictment.  The  second  and  third  sections, 
provide  that  the  court  or  judge,  according  to  their  or  his  discretion,  shall 
^ve  their  or  his  opinion  and  directions  to  the  jury  on  the  matter  in  issue; 
and  that  the  jury  may,  if  they  please,  still  find  a  special  verdict,  as  in  other 
criminal  cases.  The  fourth  section  provides  that  the  defendant  may  still 
move  in  arrest  of  judgment,  if  convicted,  as  before  the  passing  of  the  act 
32  G.  3.  C.  60. 

The  bill  passed  without  much  difierence  of  opinion  in  the  commons ;  in 
the  lords  there  was  more  opposition ;  and  Lords  Thurlow  and  Kenyon 
among  others,  signed  a  protest  against  it,  as  "  subverting  a  fundamental 
and  important  principle  of  English  jurisprudence."  But  in  the  arguments 
on  both  sides  there  was  no  dispute  as  to  the  constitutional  province  of  the 
jury,  as  to  fiu;t  distinct  from  law :  the  opponents  asserted  that  the  crimi- 
nality of  a  paper  was  matter  of  law,  and,  that  granted,  their  conclusion 
followed  of  course.  The  advocates  of  the  bill  denied  the  second  pro- 
position, and  said  that  the  criminality  was  a  question  of  fiict  and  law 
inseparably  united,  and  then  contended  that  the  first  propodtion  did  not 
apply  to  any  case  in  which  the  fact  and  the  law  could  not  be  separated ; 
and  that  in  all  such  cases  the  jury,  though  they  might  receive  advice  from 
the  court,  were  by  the  constitution  the  sole  judges. 

One  remark  more  seems  proper  to  be  made :  the  advocates  of  the  bill 
both  in  and  out  of  parliament  (and  no  one  more  powerfully  than  its 
real  author,  the  late  lord  Erskine),  uniformly  contended  that  it  was  to  pre- 
vent and  not  to  produce  an  anomaly  in  the  criminal  law,  and  that  their 
sole  object  was  to  give  the  jury  the  same  power,  and  no  other,  in  a  trial 
for  libel,  as  in  a  trial  for  murder.  This,  should  be  always  borne  in  mind, 
and  to  long  as  it  is,  tbe  bill  will  be  productive  of  great  benefit;  but 
the  object  of  the  bill  b  very  easily  misrepresented,  for  the  bill  itself  rests 
upon  a  somewhat  subtle  propodtion;  and  it  is  not  to  be  wondered  at,  if 

juries 
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juries  have  been  sometimes  persuaded  that  in  cases  of  libel  they  were  in« 
Tested  with  new  and  extraorcUnary  powers,  while,  in  the  words  of  John 
Lilbum,  the  judge  was  reduced  to  a  mere  cypher.  Wherever  thb  hap- 
pens, the  bill  is  indirectly  the  source  of  much  mischief. 

See  the  Ann.  Reg.  v.  55.  cvii.  v.  54.  pt.Si  p.*  69.  Parliamentary  History, 
V.  29.  pp.  551 .  59 1 .  726. 74 1 .  But  the  question  cannot  be  fully  understood 
without  reference  to  all  the  proceedings  in  the  trial  of  the  dean  of 
St.  Asaph. 
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CHAPTER   THE   TWELFTH. 


OP  OFFENCES  against  PUBLIC 

TRADE, 


QFFENCES  against  public  trade^  like  those  of  the  pre- 
ceding cUisses,  are  either  felonious,  or  not  felonious.    Of 
the  first  sort  are, 

1.  OwLiKO,  so  called  from  its  being  usually  carried  on  in 
the  nightf  which  b  the  ofienoe  of  transporting  wool  or  sheep 
out  of  this  kingdom,  to  the  detriment  of  its  staple  manufac- 
ture. Thb  was  forbidden  at  common  law  *,  and  more  par- 
ticularly by  statute  1 1  Edw.  IIL  cl.  when  the  importance  of 
our  woollen  manufecture  was  first  attended  to ;  and  there  are 
now  many  later  statutes  relating  to  this  ofience,  the  most 
useful  and  principal  of  which  are  those  enacted  in  the  reign 
of  queen  Elizabeth,  and  since.  The  statute  8  Ellz.  c.  S. 
makes  the  transportation  of  live  sheep,  or  embarking  them 
on  board  any  ship,  for  the  first  offence  forfeiture  of  goods, 
and  imprisonment  for  ti  year,  and  that^at  the  end  of  the  year 
the  lefl  hand  shall  be  cut  off  in  some  public  market,  and 
shall  be  there  nailed  up  in  the  openest  place ;  and  the  second 
offence  is  felony,  llie  statutes  12  Car.  II.  c.S2.  and  7  & 
8  W.  III.  c28.  make  the  exportation  of  wool,  sheep,  or  ful- 
ler's earth,  liable  to  pecuniary  penalties,  and  the  forfeiture 
of  the  interest  of  the  ship  and  cargo  by  the  owners,  if  privy ; 
and  confiscation  of  goods,  and  three  years'  imprisonment  to 
the  master  and  all  tiie  mariners.  And  the  sUtute  4  Geo.  I. 
ell.  (amended  and  fiurther  enforced  by  18  Geo.  11.  c.81.  and 

•  Mir.  c.  1.  f  s. 
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J  9- Geo.  IL  c»84.)  makes  it  transportation  for  seven  years,  if 
the  penalties  be  not  paid.  (1) 

2.  Smuggling,  or  the  o&nce  of  importing  goods  without 
paying  the  duties  imposed  thereon  by  the  laws  of  the  customs 
and  excise,  is  an  offence  generdly  connected  and  carried  on  [  155  ] 
hand  in  hand  with  the  former.     This  is  restrained  by  a  great 
variety  of  statutes,  which  inflict  pecuniary  penalties  and  sei- 
sure  of  the  goods  for  clandestine  smuggling;  and  afl^  the 
guilt  of  felony,  with  transportation  for  seven  years,  upon  more 
open,  daring,  and  avowed  practices :  but  the  last  of  them, 
19  Geo.  II.  cSI*.,  is:  for  this  pupose  insUtr  amniwns  for  it 
makes  all  forcible  acts  of  smugglings,  .carried  on  in  defiance 
of  the  laws,  or  even  in  disguise  to  evade  them,  felony  without 
benefit  of  clergy :  enacting  that  if  three  or  more  persons  shall 
assemble,  with  fii^arms  or  other  ofiensive  weapons,  to  assist 
in  the  ill^al  exportation  or  importation  of  goods,  or  in  rescu- 
ing the  same  after  seisure,  or  in  rescuing  offenders  in  custody 
for  such  offences ;  or  shall  pass  with  such  goods  in  disguise ; 
or  shall  wound,  shoot  at,  or  assault  any  officers  of  the  revenue 
when  in  the  execution  of  their  duty ;  such  persons  shall  be 
felons  without  the  benefit  of  clergy.     As  to  that  branch  of 
the  statute,  which  required  any  person,  chai^ged  upon  oath  as 
a  smuggler,  under  pain  of  death,  to  surrender  himself  upon 

(l)  These  aod  several  other  statutes  on  the  same  subject  were  repealed 
by  the  SSG.S.  c5S^  which  has  itself  in  several  points  been  altered  and 
partly  repeaM.  by  subsequent  statutes.  By  it  the  exportation  of  live  sheep, 
the  breed  of  Great  Britain  or  the  adjacent  islands,  other  than  wethers 
shipped  for  food,  is  punishable  by  forfeiture  of  the  animals  and  the  vessel 
carrying  them,  for  the  benefit  of  the  seizer ;  besides  which,  the  exporter, 
his  aiders,  abettors,  procurers,  and  comforters  shall  forfeit  3/.  for  every 
sheep,  Ac^  and  sufier  solitary  imprisonment  for  three  months,  and  further 
until  the  fine  be  paid,  so  as  the  whole  imprisonment  does  not  exceed  twelve 
calendar  months.  For  every  subsequent  offence,  the  forfeiture  is  Si,  for 
each  sheep,  and  a  like  imprisonment  for  six  calendar  months,  and  until 
such  forfeiture  be  paid ;  but  the  imprisonment  for  non-payment  of  the  pe- 
nalty must  not  exceed  two  years ;  the  penalty  to  go  to  him  who  shall  sue  for  it 
The  exportation  of  wool  by  the  same  statute  is,  for  the  first  time,  punished 
by  a  forfeiture  of  Si.  for  every  pound  of  wool,  or  50/.  in  the  whole,  at  the 
election  of  him  who  sues,  with  solitary  imprisonment  for  three  calendar 
months;  for  the  second  time,  by  the  same  pecuniai^'  penalties,  and  a  six 
months'  imprisonment,  with  nmilar  restrictions  as  to  the  length  of  the  im- 
prisonment for  non-pajrment  of  the  penalties,  as  before  mentioned. 
VOL.  IV.  N 
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prodamadon,  it  seems  to  be  expired ;  as  the  subseqoent  sti^ 
tutes^,  which  continue  the  original  act  to  the  present  timey 
do  in  terms  continue  only  so  much  of  the  said  act  as  relates 
to  the  pimishment  of  the  o£fenders,  and  not  to  the  extraordi* 
nary  method  of  i^prehending  or  causing  them  to  surrender : 
and  fer  oflfenoes  of  this  positive  species,  where  punishment 
(though  necessary)  is  rendered  so  by  the  laws  themselves, 
which  by  imposing  high  duties  on  commodities  increase  the 
temptation  to  evade  them,  we  cannot  surely  be  too  cautious  in 
mflicdng  the  penalty  of  death  \  (2) 

[  156  3       8«  Akother  oflbnce  against  public  trade  is  firaudulent 
bankng9i(^9  which  was  sufficiently  spokm  of  in  a  former 

^  Slat  S6Geo.II.  O.SS.  38  Geo.  II.  *  See  Vol.  I.  p«g.  817.     Beccur. 

c.lS.    4Geo.III.  0.18L  e.31« 


(9)  It  ii  impotiible  within  the  limits  of  a  note  to  give  any  thing  approach- 
ing to  an  intelligible  abstract  of  the  various  punishments  which  are  avrarded 
nnder  various  statutes  to  diflerent  offences  against  the  laws  of  excise  and 
customs.  In  a  great  number  of  instances,  severe  penalties  follow  upon 
summary  conviction ;  of  these  it  is  proper  to  say,  that  their  necessity  can 
tioae  justify  them,  and  that  upon  this  principle  these  convictiooB  are 
watched  widi  much  jealousy  by  the  controuling  power  of  the  hinges  bench. 
With  respect  to  the  cases  of  capital  punishments  eunmeiated  in  the  text, 
and  the  doubt  therdn  expressed,  the  19  G.  5.  c.  69.  expressly  dedared  and 
enacted,  that  all  the  orders  and  directions  relative  to  the  sonender,  pnv 
elaimtng,  ftc.  of  offimders  were  continued,  and  re-enacted  by  the  several  acts 
•f  continuance,  and  might  be  lawfully  exerciied*  and  med  accordingly. 
However,  the  important  statute  now  to  be  r^rded  on  this  subject  is  the 
53  6. 5.  c.  143.,  which  brings  within  benefit  of  cl6rgy  all  tiie  capital  oflfenees 
against  the  revenue  laws,  except  those  which  it  afterwards  emiroeratei* 
These  may  be  divided  into  two  classes ;  the  first  includes  dte  minor  olfencea 
•f  assisting  in  illegal  exportation,  running,  reTandihg,  rescuing^  ftc,  bat 
these,  in  order  to  be  eapitally  punuhed,  must  have  been  committed  hf 
three  or  more  persons  armed  with  fir&«rms,  or  other  oflbisive  weapons  ; 
the  second  ind'udes  the  o&ence  of  any  person  maliciously  shooting  at  or 
npon  any  vessel  or  boat  of  his  majesty^  iwfy»  or  in  the  service  of  the  eu»» 
toms  or  excise  within  certain  specified  fifiuts,  or  within  the  same  Ifmita 
maliciously  shooting  at,  maiming;  or  dangerously  woundBng  any  officer  of 
his  majestjr^  mifitary  or  naval  forces,  or  of  the  customs  or  excise  or  any 
person  uding  hnn  in  the  dne  execution  of  his  doty  under  any  revenue  act,, 
or  act  for  the  prevention  of  smuggling.  This  danse  comprehends  udera 
and  abettors.  The  provisioni  respecting  the  surrender  upon  prodamation 
of  persons  diarge4  upon  oath  witlt  any  of  diese  oftnces  are  «wwk*  te» 
those  mentioned  in.  the  text. 
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volume  ^ ;  I  shall  therefore  now  barely  mention  the  several 
species  of  fraud  taken  notice  of  by  the  statute  law ;  viz.  tiie 
faankrupfs  n^Iect  of  suirendering  himself  to  his  creditors; 
his  non-confixmity  to  the  directions  of  the  several  statutes ; 
his  concealing  or  embezzling  his  efiecCs  to  the  vahie  of  20/. ; 
and  his  withholding  any  books  or  writings  with  intent  to  de- 
fraud his  creditors :  all  which  the  policy  of  omr  commercial 
comitry  has  made  felony  without  benefit  of  clergy  ^  (S)    And 
indeed  it  is  allowed  by  such  as  are  the  most  averse  to  the  inn 
fliction  of  capital  pumshment,  that  the  offence  of  fiaudulent 
bankruptcy,  being  an  atrocious  species  of  the  crimen  fdUi^ 
ought  to  be  put  upon  a  level  with  those  of  forgery  and  falsify- 
ing the  coin '.    And,  even  without  actual  fraud,  if  the  bankrupt 
cannot  make  it  appear  that  he  is  disabled  from  paying  his  debts 
by  some  casual  loss,  he  shall  by  the  statute  21  Jac.  I.  c.19.  be 
set  on  the  pillory  for  two  hours,  with  one  of  his  ears  nailed 
to  the  same,  and  cut  off.    To  this  head  we  may  also  subjoin, 
that  by  statute  S2Greo.  II.  c.28.  it  is  felony,  punishable  by 
transportation  for  seven  years,  if  a  prisoner,  charged  in  exe- 
cution for  any  debt  under  100/.,  neglects  or  refuses  on  de- 
mand to  discover  and  deliver  up  his  effects  for  the  benefit 
of  liis  creditors.  (4)     And  these  are  the  only  felonious  o^ 
fen<;es  against  public  trade ;  the  residue  being  mere  misde- 
mesnors;  as, 
• 

4.  Usury,  which  is  an  unlawful  contract  upon  the  loan 
of  money,  to  receive  the  same  again  with  exorbitant  increase. 

*  See  VoLIL  pag.481»482.  '  Beccar.  cb.S2. 

*  Stat.  5  Geo.II.  c.sa 


(3)  The  SQ.i,  c.SO.,  and  all  the  other  bankrupt  laws^  stand  repealed 
hooL  the  istdsyof  May,  18S5,bythe  5  6.4.C.98.  (8eeVol.II.c.3l.)  By 
the  lOSth  section  of  this  act,  it  is  made  a  felony  liable  to  the  punishment 
of  transporta^n  for  life,  or  any  term  of  years  not  less  than  seven,  or  of 
imiMiMMinient  with  or  without  hard  labour  for  any  term  not  exceeding 
seven  years^  for  a  bankrupt  not  to  surrender  in  due  time  and  after  due 
notice,  to  refuse  to  be  examined  by  the  commissioners,  not  to  discover  or 
deliver  up  all  his  real  and  personal  estate,  the  manner  of  disposal  of  it,  or 
the  books,  &c.  relating  thereto ;  or  to  remove  or  embezzle  any  part  thereof 
to  the  value  of  loL,  or  any  books^  &c.  relating  thereto,  with  intent  to  de- 
fraud his  creditors. 

(4)  See  VoL  111.  p.  416.  n.  7.  This  sum  of  100^.  is,  by  3^G.  5.  c.  5.  (made 
perpetual  by  S9G.  9.  c  50.)  extended  to  300/. 
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Of  this  also,  we  had  occasion  to  discourse  at  large  in  a  former 
volume  '.  We  there  observed  that  by  statute  37  Hen.  VIII. 
c.9.  the  rate  of  interest  was  fixed  at  10/.  per  cent,  per  annum^ 
which  the  statute  IS  Eliz.  c.8.  confirms:  and  ordains  that 
all  brokers  shall  be  guilty  of  a  praemunire  that  transact  any 
contracts  for  more,  and  the  securities  themselves  shall  be 
[  157  ]  void.  The  statute  21  JacL  c.l7.  reduced  interest  to  eight J9^ 
cent, ;  and,  it  having  been  lowered  in  1650,  during  the  usurp- 
ation, to  sui  per  cent,  (5),  the  same  reduction  was  re-enacted 
after  the  restoration  by  statute  12  Car.  II.  c.lS. ;  and  lastly, 
.the  statute  12  Ann.  st2.  cl6.  has  reduced  it  to  five  per  cent. 
Wherefore  not  only  all  contracts  for  taking  more  are  in  them- 
selves totally  void,  but  also  the  lender  shall  forfeit  treble  the 
money  borrowed.  Also,  if  any  scrivener  or  broker  takes  more 
than  five  shiUings  per  cent.  procuration*money,  or  more  than 
twelvepence  for  making  a  bond^  he  shall  forfeit  20/L  with  costs, 
and  shall  sufier  imprisonment  for  half  a  year.  And  by  statute 
17  Geo.  III.  C.26.  to  take  more  than  ten  shiOings  per  cent,  for 
procuring  any  money  to  be  advanced  on  any  life-annuity,  is 
made  an  indictable  misdemesnor,  and  punishable  with  fine  and 
imprisonment:  as  is  also  the  ofience  of  procuring  or  soliciting 
any  in&nt  to  grant  any  life-annuity ;  or  to  promise,  or  other- 
wise engage,  to  ratify  it  when  he  comes  of  age.  (6) 

5.  Cheating  is  another  ofience,  more  immediately  against 
public  trade ;  as  that  cannot  be  carried  on  without  a  punc- 
tilious regard  to  common  honesty,  and  feith  between  man 
and  man.  Hither  therefore  may  be  referred  that  prodigious 
multitude  of  statutes,  which  are  made  to  restrain  and  punish 
deceits  in  particular  trades,  and  which  are  enumerated  by 
Hawkins  and  Bum,  but  are  chiefly  of  use  amcmg  the  traders 
themselves.     The  ofience  also  of  breaking  the  assise  of  bread, 

*  See  Vol.11,  pag.455,  ^c. 

(5)  The  redaction  took  place  in  1651.  See  Scobell,  174.  The  preamble 
of  the  ordinance  attributes  the  necessity  of  it  to  the  decreased  value  of 
land  and  merchandize,  and  the  general  want  of  money  felt  by  the  landed 
and  trading  interest. 

(6)  This  statute  was  repealed  by  the  SSQ.5.  c.141.;  but  the  repealing 
statute  contains  clauses  in  the  same  terms  with  those  abstracted  in  the 
text. 
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or  the  rules  laid  down  by  the  law,  and  particularly  by  the 
statutes  31  Geo.  II.  c.29.  8  Geo.  IIL  ell.  and  13  Geo.  IIL 
c.  62.  for  ascertaining  it's  price,  in  every  given  quantity,  is  re- 
ducible to  this  head  of  cheating  (7) :  as  is  likewise  in  a  peculiar 
manner  the  ofience  of  selling  hy  false  weights  and  measures;  the 
standard  of  which  fell  under  our  consideration  in  a  former 
volume  '*.  The  punishment  of  bakers'  breaking  the  assise,  was 
antiently  to  stand  in  the  pillory,  by  statute  51  Hen.  IIL  st6., 
and  for  brewers  (by  the  same  act)  to  stand  in  the  tumbrel  or 
dungcart  ^ ;  which,  as  we  learn  from  domesday  book,  was  the 
punishment  for  knavish  brewers  in  the  city  of  Chester  so  early 
as  the  reign  of  Edward  the  confessor.  **  Malam  cerevisiam 
^^  faciensj  in  cathedra  ponebatur  stercoris^.^  (8)  But  now  the  [  158  ] 
general  punishment  for  all  frauds  of  this  kind,  if  indicted  (as 
diey  may  be)  at. common  law,  is  by  fine  and  imprisonment: 
though  the  easier  and  more  usual  way  is  by  levying  on  a 
sumniary  conviction,  by  distress  and  sale,  the  forfeitures 
imposed  by  the  several  acts  of  parliament.  Lastly,  any  de- 
ceitful practice,  in  cozening  another  by  artful  means,  whether 
in  matters  of  trade,  or  otherwise,  as  by  playing  with  Eedse 
dice,  or  the  like,  is  punishable  with  fine,  imprisonment,  and 
pQlory^.  And  by  the  statutes  33  Hen.  VIII.  c.  1.  and 
30  Geo.  II.  c.24<.  if  any  man  defrauds  another  of  any  valu- 
able chattels  by  colour  of  any  false  token,  counterfeit  letter, 
or  false  pretence,  or  pawns  or  disposes  of  another's  goods 
without  the  consent  of  the  owner,  he  shall  suffer  such  punish- 
ment by  imprisonment,  fine,  pillory,  transportation,  whippings 
or  other  corporal  pain,  as  the  court  shall  direct  (9) 

^  8m  Vol.1,  pag.274.  i  Seld.  tit.  of  hotf.  b.2.  c.5.  §  3. 

'  3  last.  S19.  k  1  Hawk.  P.C.  ell,  8.3. 

(7)  9ee  Barn's  Justice,  v.i.  pp.50l.  363.  ed.  23.  The  important  statutes 
on  dih  tobject  now  are  the  1  &  2G.  4.  c.  50.  for  the  kingdom  at  large ;  and 
the  55Q.S.  cxcix.  (Local  ActX  as  altered  and  amended  by  the  59  G.J. 
ccxxrii.  (Local  Act),  for  the  dty  of  London,  and  within  ten  miles  of  the 
Royal  Exchange.  The  wdght  and  materials  of  breiaPd  are  by  these  acts 
put  under  very  strict  regulations. 

(8)  Aui  quatuor  so&doi  dabai  prapositit, 

(9)  The  clauses  of  the  30G.2.  c.24.,  which  relate  to  the  pawning  of 
another's  goods  without  the  consent  of  the  owner,  are  virtually  repealed 
by  the  general  pawnbroker's  act,  39&40G.3.  c.99.  (see  Vol.  11.  p.  452.) 
^Inch  punishes  the  offence  summarily  by  forfdtures  and  imprisonment  in 
case  of  non-payment ;  the  same  statute  also  ^nishes  summarily  the  forg- 
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6.  The  offence  ol  JaresiaUing  the  market  is  also  an  offence 
against  pubUc  trade.  This,  which  (as  well  as  the  two  fol- 
lowing) is  also  an  offence  at  conunon  law^,  was  described 

>  1  Hawk.  F.C.  C.80.  ■.!. 


log  any  pawnbroker'^  memorandum  or  ticket.    The  statutes  of  Hen.  8.  and 
G.3.»  extended  ai  the  latter  is  by  the  53G.9.  c.64.,fonn  a  very  important 
head  of  our  criminal  law,  upon  which  numerous  dedsions  have  taken  place. 
The  first  of  these  provides  for  the  oiVence  of  deceitfully  gettii^  possesdon 
of  other  persons'  money,  goods,  chattels,  jewels,  or  other  things,  by  means 
of  any  fUse  token,  or  counterfidt  letter  made  in  any  other  man's  name. 
The  necessity  for  this  and  the  succeeding  statutes  arose  from  a  principle  in 
the  law  as  to  larceny,  which  will  be  noticed  more  fully  hereafter,  that 
wherever  the  owner  of  goods  delivered  them, to  another,  and  intended  by 
the  delivery  to  part  not  merely  with  the  possession  but  the  property  of 
them,  no  larceny  was  committed  by  the  person  so  receiving  them,  what- 
ever fraudulent  means  he  had  used  to  prevail  on  the  owner  so  to  do.    It 
should  therefore  be  always  borne  in  mind,  that  these  statutes  apply  only  to 
cases  of  such  delivery;  for  without  this  caution  we  shall  be  apt  to  con- 
found cases  under  them  with  cases  of  larceny  at  common  law.   The  words 
of  the  statute  of  Hen.  8.  are  confined  to  goods.  See,  obtained  by  means  of  a 
token,  which  must  be  some  real  visible  mark  or  thing  (as  a  key,  or  ring), 
calculated  to  gun  the  party  using  it  some  additional  credit  beyond  his  own 
assertions  (  or  a  letter,  which  must  also  be  made  in  the  name  of  a  third 
person.    This  statute,'  thus  expounded,  was  a  very  inadequate  security 
against  firaud ;  the  statute  ofG.S.,  therefore,  extends  to  goods,  &c.ob- 
tmned  by  any  false  pretence  with  intent  to  cheat    These  words  are  very 
general,  and  there  has  been  some  doubt  as  to  the  extent  in  which  they  are 
to  be  understood ;  but  it  seems  now  to  be  determined  that  they  are  not 
to  be  restrained  in  their  operation,  but  that  wherever  the  pretence  is  false* 
and  the  money  or  other  thing  obtained  by  that  pretence,  tiie  case  is  within 
the  statute.    Thus,  where  a  Count  V*  told  Sir  T.  B.  that  he  was  entrusted 
by  the  Due  de  Lauzun  to  take  some  hones  fiom  Irdand  to  London,  and 
that  he  had  been  detained  so  long  by  contrary  winds  that  his  money  was 
spent,  by  which  representation  (bemg  entirely  fictitious)  Sir  T.  B.  was  in*- 
duced  to  advance  him  money ;  the  case  was  held  to  be  within  the  statute, 
and  the  defendant  was  sentenc^  to  hard  labour  (3  T.  R.  104*)^    And  this 
case  would  have  been  equally  so,  if  the  stoiy  had  been  only  false  in  part» 
supposing  the  fiidse  part  had  been  the  material  inducement  to  part  with 
the  money.    For  it  most  commonly  happens,  that  a  false  pretence  is  a 
matter  made  up  of  some  truth  as  well  as  some  falsehood,  the  former  used 
as  the  vehicle  of  the  latter.    The  object  of  the  52  G.  j.  c  64.  was  to  extend 
the  protection  of  the  statute  of  G.8.  to  corporate  bodies,  and  to  cases 
where  not  merely  money,  goods,  &c.  were  obtained,  but  bonds,  bills,  bank 
notesi  or  any  other  security,  or  warrant  for  the  payment  of  money,  or  de^ 
livery  of  goods.    On  this  subject,  generally,  I  cannot  do  better  than  refer 
the  student  io  tiie  case  of  the  King  v.  Young  and  otiiers^  0  T.  R.  98,  and 
9East*s  P.  C.  c.  xviii.  s.  8.,  or  2  Russ.  P.  C.  1585. 
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by  statute  5  &  6  Edw.  VI.  c.14*.  to  be  tbe  buying  or  contract*^ 
iag  for  any  merchandize  or  victual  coming  in  the  way  to 
market ;  or  dissuading  persons  from  brin^g  their  goods  or 
provisions  there ;  or  persuading  them  to  ^ihanoe  the  price, 
when  there :  any  of  which  practices  make  the  market  dearer 
to  the  fair  trader. 

7.  Reoratins  was  described  by  the  same  statute  to  be  the 
bujdng  of  corn,  or  other  dead  victual,  in  any  market,  and  sell* 
ing  it  again  in  the  same  market,  or  within  four  miles  of  the 
place.  For  this  also  enhances  the  price  of  the  provbions,  as 
every  successive  seller  must  have  a  successive  profit. 

8.  Ekgbosbikg  was  also  described  tb  be  the  getting  into 
one's  possession,  or  baying  up,  laige  quantities  of  com,  or 
other  dead  victuals,  with  intent  to  sell  them  again.  This 
must  of  course  be  injurious  to  the  public,  by  putting  it  in  the 
power  of  one  or  two  rich  men  to  raise  the  price  of  provisions 

at  their  own  discretion.  And  so  the  total  engrossix^  of  any  [  1^9  ] 
other  commodity,  with  intent  to  sell  it  at  an  unreasonable 
price,  is  an  offence  indictable  and  finable  at  the  common 
law "".  And  the  general  penalty  for  these  three  offences  by 
the  common  law  (for  all  the  statutes  concerning  them  were 
rqpealed  by  12  Geo.  III.  c.71.)  is,  as  in  other  minute  misde- 
mesnors,  discretionaiy  fine  and  imprisonment".  Am<Mig  the 
Romans  these  oflfences  and  other  mal-practices  to  raise  the 
price  of  provisions,  were  punished  by  a  pecuniary  mulct. 
'<  Poena  viginii  aureorum  siahdtur  adverms  eum^  qui  contra 
'^  armonaM  fecerit^    societaiemve  coierit    quo  annona  carior 

9.  MoKOPOifiES  are  much  the  same  ofience  in  other 
branches  of  trade,  that  engrossing  is  in  provisions  (10) : 
being  a  licence  or  privU^  allowed  by  the  king  for  the  sole 
buying  and  selling,  making,  working,  or  using  of  any  thing 

"  Cro.  C«r.  232.  **  Ff.  48. 12. 2. 

"  1  Hawk.P.  C.  C.80*  8.5« 

(10)  Hawkins  states  the  difference  to  be  only  in  thb,  that  monopoly  is 
by  patent  iroai  the  king^  and  engrossing  by  the  act  of  the  sulqeet  between 
party  and  party.    PI.  C.  1«  c.  79. 
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whatsoever ;  whereby  the  subject  in  general  is  restrained  from 
that'  liberty  of  manufacturing  or  trading  which  he  had  be- 
foreK    Tliese  had  been  carried  to  an  enormous  height  during 
the  ^reign  of  queen  Elizabeth ;  and  were  heavily  complained 
of  by  sir  Edward  Coke  %  in  the  beginning  of  the  reign  of 
king  James  the  first :  but  were  in  great  measure  remedied  by 
statute  21  Jac.  I.  cS.  which  declares  such  monopolies  to  be 
contrary  to  law  and  void ;  (except  as  to  pat^ts,  not  exceed- 
ing the  grant  of  fourteen  years,  to  the  authors  of  new  inven- 
tions;' and  except  also  patents  concemii^  printing,  saltpetre, 
gunpowder,  great  ordnance,  and  shot ;)  and  monopolists  are 
punished  with  the  forfeiture  of  treble  damages  and  double 
costs,  to  those  whom  they  attempt  to  disturb ;  and  if  they 
procure  any  action,  brought  against  them  for  these  damages, 
to  be  stayed  by  any  extra-judicial  order,  other  than  of  the 
court  wherein  it  is  brought,  they  incur  the  penalties  of  prae^ 
munire.     Combinations  also  among  victuallers  or  artificers,  to 
raise  the  price  of  provisions,  or  any  commodities,  or  the  rate 
of  labour,  are  in  many  cases  severely  punished  by  particulajr 
statutes ;  and  in  general  by  statute  2  &  8  Exiw.  VI.  c.l5.  with 
the  forfeiture  of  \0L  or  twenty-one  days'  imprisonment,  with' 
an  allowance  of  only  bread  and  water,  for  the  first  o£fence  ; 
20/*  Dr  the  pillovy,  for  the  second ;  and  40/.  for  the  third,  or 
[  160  ]    else  the  pillory,  loss  of  one  ear,  and  perpetual  infamy.  (11)  In 
the  same  manner,  by  a  constitution  of  the  emperor  Zeno ',  all 
monopolies  and  combinations  to  keep  up  the  price  of  mer- 
chandize, provisions,  or  workmanship,  were  prohibited  upon 
pain  of  forfeiture  of  goods  and  perpetual  banishment* 

10.  To  exercise  a  trade  in  any  town,  without  having  pre- 
viously served  as  an  apprentice  for  seven  years',  is  looked 
upon  to  be  detrimental  to  public  trade,  ui>on  the  supposed 
want  of  sufficient  skill  in  the  trader :  and  therefore  is  punished 
by  statute  5  Eliz.  c.4.  with  the  forfeiture  of  forty  shillings  by 
the  month.  (12) 

P  1  IIawk.P.C.  c79.  '  Cod.A.  59.  !► 

1  S  Inst.  181.  •  See  Voi.1.  peg.4S7. 


« 

(1 1)  This  statute  is  repealed  by  5  G.  4.  c.  95;    See  ante,  p.  197.  n. 
CIS)  This  is  repealed  by  54G.5.  c.96. 
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11.  Lastly,  to  prevent  the  destruction  of  our  home  ma- 
nu&ctures  by  transpariing  and  seducing  our  artists  to  settle 
abroad,  it  is  provided  by  statute  5  Geo.  L  c.  27.  that  such 
as  so  entice  or  seduce  them  shall  be  fined  [any  sum  not  ex- 
ceeding] 100/L  and  be  imprisoned  three  months  :  and  for  the 
second  offence  shall  be  fined  at  discretion,  and  be  imprisoned 
a  year :  and  the  artificers,  so  going  into  foreign  countries,  and 
not  returning  within  sbc  months  after  warning  given  them  by 
the  Britbh  ambassador  where  they  reside,  shall  be  deemed 
aliens,  and  forfeit  all  their  lands  and  goods,  and  shall  be  in- 
capable of  any  legacy  or  gift.  By  statute  28  Geo. II.  c  IS. 
the  seducers  incur,  for  the  first  offence,  a  forfeiture  of  500/. 
for  each  artificer  contracted  with  to  be  sent  abroad,  and  im- 
prisonment ibr  twelve  [calendar]  months ;  and  for  the  second, 
1000/.  and  are  liable  to  two  years  imprisonment:  and  by  the 
same  statute,  connected  with  14  Geo. III.  c.7K,  if  any  person 
exports  any  tools  or  utensils  used  in  the  silk,  linen,  cotton, 
or  woollen  manufactures,  (excepting  woolcards  to  North 
America  S)  he  forfeits  the  same  and  200/.,  and  the  captain  of 
the  ship  (having  knowledge  thereof)  100/. ;  and  if  any  cap- 
tain of  a  king's  ship,  or  officer  of  the  customs,  knowingly 
suffers  such  exportation,  he  forfdts  100/.  and  his  employment ; 
and  is  for  ever  made  incapable  of  bearing  any  public  office : 
and  every  person  collecting  such  tools  or  utensils,  in  order 
to  export  the  same,  shall,  on  conviction  at  the  assizes,  [or 
quarter  sessions,]  forfeit  such  tools  and  also  200/.  (13) 

'  Scat  15  Geo.  III.  c.  5. 

(13)  These  statutes,  and  several  later,  which  had  been  made  in  pursa- 
anoe  of  the  same  policy,  so  &r  as  they  relate  to  artificers  going  abroad,  or 
the  enticing  them  so  to  do,  are  now  r^>ealed  by  the  5G.4.  c97. 
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CHAPTER   THE   THIRTEENTH. 

ov  OFFENCES  against  the  PUBLIC 
HEALTH,  AND  the  PUBLIC  POLICE 
OR  OECONOMY. 


HPHE  fourth  species  of  offences,  more  especially  affecting 
the  commonwealthi  are  such  as  ate  against  the  public 
health  of  the  nation  |  a  concern  of  the  highest  importance, 
and  for  the  preservation  of  which  there  are  in  many  countries 
qpedal  magistrates  or  curators  appointed. 

1.  Thb  first  of  these  offences  is  a  felony ;  but  by  the  bles- 
sing of  Providence  for  more  than  a  century  past,  incapable 
of  being  committed  in  this  nation.  For  by  statute  lJac«I. 
c.  31*  it  is  enacted,  that  if  any  person  infected  with  the  plague, 
or  dwelling  in  any  infected  house,  be  commanded  by  the 
mayor  or  c<Hi6table,  or  other  head  officer  of  his  town  or  vill, 
to  keep  his  house,  and  shall  venture  to  disobey  it,  he  may  be 
enforced,  by  the  watchmen  appointed  on  such  melancholy 
occasions,  to  obey  such  necessary  co^mland :  and,  if  any  hurt 
ensue  by  such  iuforcement,  the  watchmen  are  thereby  in- 
demnified. And  farther,  if  such  person  so  commanded  to 
confine  himself  goes  abroad,  and  converses  in  company,  if 
he  has  no  plague  sore  upon  him,  he  shall  be  punished  as  a 
vagabond  by  whipping,  and  be  bound  to  his  good  behaviour; 
but,  if  he  has  any  infectious  sore  upon  him,  uncured,  he  then 
shall  be  guilty  of  felony.  By  the  statute  26  Oeo.IL  c.6.  (ex- 
plained and  amended  by  29  Geo.  II.  c.8.)  the  method  of  per- 
forming quarantine^  or  forty  days'  probation,  by  ships  coming 
from  infected  countries,  is  put  in  a  much  more  regular  and 
effectual  order  than  formerly,  and  masters  of  ships  coming 
firom  infiscted  places  and  disobeying  the  directions  there  given. 
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or  having  the  plague  on  board  and  concealing  it,  are  guilty 
of  felony  without  benefit  of  clergy.  The  same  penalty  also 
attends  persons  escaping  from  the  lazarets^  or  places  wherein 
quarantine  is  to  be  performed ;  and  officers  and  watchmen 
neglecting  their  duty ;  and  persons  conyeying  goods  or  letters 
firom  ships  performing  quarantine.  (1) 

9.  A  SECONO,  but  much  inferior  species  of  o£Pence  against 
public  health  is  the  selling  of  unwholesome  praoisions.  To  pre* 
vent  which  the  statute  51  Hen.  III.  st.6.  and  the  ordinance 
for  bakers,  c.  7.  prohibit  the  sale  of  corrupted  wine,  conta- 
gious or  unwholesome  flesh,  or  flesh  that  is  bought  of  a  Jew ; 
under  pain  of  amercement  for  the  first  ofience,  piUoiy  for 
the  second,  fine  and  imprisonment  for  the  third,  and  abjura- 
tion of  the  town  for  the  fourth.  And  by  the  statute  12  Car.  II. 
c.  25.  §  11.  any  brewing  or  adulteration  of  wine  is  punished 
with  the  forfeiture  of  100/.  if  done  by  the  wholesale  mer- 
chant ;  and  40/.  if  done  by  the  vintner  or  retail  trader.  These 
are  all  the  ofiences  which  may  properly  be  s^d  to  respect  the 
public  health.  (2) 


(1)  The  45G.3.  c.io.  and  46 G. 3.  c.98.  are  the  laws  now  in  force  for 
the  reguladon  of  quarantine.  Many  ofiences  described  in  these  statutdb 
are  punished  by  pecuniary  penalties  and  imprisonment ;  but  it  is  felony, 
without  benefit  of  clei^,  for  any  master  knowingly  to  omit  disclosing  that 
he  has  touched  at  any  infected  place,  or  has  any  infected  person  on  board, 
or  wilfully  to  omit,  under  such  circumstances,  the  hoisting  the  yellow  flagi 
it  is  also  a  capital  ofience  for  persons  liable  to  perform  quarantine  to  refuse 
to  repair  to  the  appointed  place  for  performing  it,  or  to  escape  from  it  i 
and  for  any  officer  of  quarantine  knowingly  to  permit  any  person,  ship,  or 
goods  to  depart,  or  be  conveyed  from  such  place,  without  permission  of 
his  majesty,  or  to  give  a  false  certificate  of  the  due  performance  of  qua- 
rantine. Persons  uninfected  who  once  enter  a  lazaret  are  laid  under  the 
same  restrictions,  and  exposed  to  the  same  punishments,  as  those  perform- 
ing quarantine  there.  It  is  also  a  capital  ofience  to  convey  clandestinely, 
or  conceal  for  such  purpose,  any  letters  or  goods  from  a  ship  in  qua* 
rantine. 

By  the  common  law,  it  is  a  nuisance  to  expose  persons  infected  with 
contagious  disorders  in  streets  or  places  of  public  resort;  and  therefore, 
though  it  is  not  unlawful  to  inoculate  with  the  small«pox,  yet  it  must  be 
done  under  such  guards^  and  the  patients  ailerwards  so  managed  as  not  to 
endanger  the  public  health  by  the  communication  of  the  disease.  iZ.  ▼. 
VmOandillo,  4  M.  &  S.  73^,  and  R.  v.  Burnett,  4  M.&  S.  27S. 

(a)  By  I  W.&M.  st,  l.  <i.34.  s.20.,  it  is  more  generally  provided  that 
•very  penon  selling  wine  by  wholesale  or  retafl,  who  shall  adulterate  if^ 

or 
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V.  The  last  species  o£ofiences  which  especially  affect  the 
commonwealth,  are  those  against  the  public  police  or  oeconomy. 
By  the  public  police  and  oeconomy  I  mean  the  due  regula- 
tion and  domestic  order  of  the  kingdom :  whereby  the  indi- 
viduals of  the  state,  like  members  of  a  well-governed  family, 
are  bound  to  conform  their  general  behaviour  to  the  rules  of 
propriety,  good  neighbourhood,  and  good  manners ;  and  to 
be  decent,  industrious,  and  inoffensive  in  their  respective 
stations.  This  head  of  offences  must  therefore  be  very  mis- 
cellaneous, as  it  comprises  all  such  crimes  as  especially  a£fect 
public  society,  and  are  not  comprehended  under  any  of  the 
four  preceding  species.  These  amount,  some  of  them  to 
felony,  and  others  to  misdemesnors  only.  Among  the  for- 
mer are, 

I.  The  offence  of  clandestine  marriages:  for  by  the  statute 
26  Geo.  II.  c.  38.  1  •  To  solemnize  marriage  in  any  other  place 
besides  a  church,  or  public  chapel  wherein  banns  have  been 
usually  published,  except  by  licence  from  the  archbishop  of 
[  163  ]  Canterbury ;  —  and,  2.  To  solemnize  marriage  in  such  church 
or  chapel  without  due  publication  of  banns,  or  licence  ob- 
tained from  a  proper  authority ;  —  do  both  of  them  not  only 
render  the  marriage  void,  but  subject  the  person  solemnizing 
it  to  felony,  punished  by  transportation  for  fourteen  years : 
as,  by  three  former  statutes  *,  he  and  his  assistants  were  sub- 
ject to  a  pecuniary  forfeiture  of  1002.  3.  To  make  a  false 
etitry  In  a  marriage  register ;  to  alter  it  when  made ;  to  forge, 
or  counterfeit  such  entry,  or  a  marriage  licence ;  to  cause  or 
procure,  or  act  or  assist  in  such  forgery ;  to  utter  the  same 
as  true,  knowing  it  to  be  counterfeit;  or  to  destroy  or  pro- 
cure the  desti*uction  of  any  register,  in  order  to  vacate  any 
marriage,  or  subject  any  person  to  the  penalties  of  this  act; 
all  these  offences,  knowingly  and  wilfully  committed,  subject 
the  party  to  the  guilt  of  felony  without  benefit  of  clergy.  (3) 

■  6&7  W.IIi.  C.6.     7&8W.III.  C.S5.     IOAdd.  c.19.  §  176. 


or  sell  it  adulterated,  shall  forfeit  500/.  for  each  ofience,  one  half  to  the 
kfaig,  and  the  other  to  him  who  shall  sue  for  it,  and  shall  also  be  hnpri- 
soned  three  months. 

(5)  The  26G.2.  C.33.  is  now  replealed;  and  by  4G.4.  c.76.,    1st,  to  so- 
lemnize matrimony  elsewhere  than  In  a  church,  or  such  public  chapel 

wherein 
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2.  Another  felomous  offence,  with  r^ard  to  this  holy 
estate  of  matrimony,  is  what  some  have  corruptly  called  bi- 
gantt/j  which  properly  signifies  being  twice  married;  but  is 
more  justly  denominated  pofyganofj  or  having  a  plurality  of 
wives  at  once ''.  Such  second  marriage,  living  the  former 
husband  or  wife,  is  simply  void,  and  a  mere  nullity,  by  the 
ecclesiastical  law  of  England:  and  yet  the  legislature  has 
thought  it  just  to  make  it  felony,  by  reason  of  its  being  so 
great  a  violation  of  the  public  oeconomy  and  decency  of  a  well- 
ordered  state.  For  polygamy  can  never  be  endured  under 
any  rational  civil  establishment,  whatever  specious  reasons 
may  be  urged  for  it  by  the  eastern  nations,  the  fallaciousness 
of  which  has  been  AiDy  proved  by  many  sensible  writers: 
but  in  northern  countries  the  very  nature  of  the  climate  seems  [  164  3 
to  reclaim  against  it;  it  never  having  obtained  in  this  part 
of  the  world,  even  fi*om  the  time  of  our  German  .ancestors, 
who,  as  Tacitus  informs  us  %  ^^  prope  soli  barbarorum  sin^ 


^  S  Iiiat.88.     Bigamy,  aooordiiig  to  uDCommon  oounterplea  to  the  claim  of 

the  canooistB,  consisted  in  manying  the  benefit  of  clergy.     {M.AOEd,IlU 

two  Tirgina  niccesavely,  one  after  the  43.     ilf.  1 1  Hen,  IV,  1 1.  48.    Jf.  IS 

death  of  the  other,  or  once  marrying  Hen»IV,6,    Staundf.P.C.  134.)   The 

a  widow.     Such  were  esteemed  imeuf  cognisance  of  the  plea  of  bigaw^  was 

paUe  of  orders,  &c. ;  and  by  acanon  of  declared  by  statute  18  £d.  III.  stS. 

die  council  of  Lyons,  A.J}»  1274,  held  c.9.  to  belong  to  the  court  christian, 

under  pope  Gregory  X.  were  omnipri-  like  that  of  basiartfy.     But  by  stat. 

vUegh  dericoH  nudati,  et  coerchm  furi  1  Edw.  VI.  c.  12.  %\G,  bigan^  was  de- 

aecvlttris  addielu     (6  DeertUU.  1.  12.)  clarcd  to  be  no  longer  an  impediment 

This  canon  was  adopted  and  eiplained  to  the  claim  of  clergy.     See  DaL  21. 

in  England,  by  statote,  4  Edw.  I.  st.S.  Dyer,  201. 

C.5.  and  Aj^siy  thereupon  became  no  '  de  mar,  Germ.19. 


wherein  banns  may  be  knrfidfy  published,  or  at  any  other  time  than  be- 
tween eight  and  twelve  in  the  forenoon,  except  by  licence  from  the  arch- 
bishop of  Canterbury ;  2d,  to  solemnize  it  without  due  publication  of  banns, 
unless  by  licence  from  a  competent  authority;  or,  3d,  to  solemnize  it  ac- 
cording to  the  rites  of  the  church  of  England,  falsely  pretending  to  be  in 
holy  orders,  are  all  made  felonies,  punishable,  if  prosecuted  within  three 
years  from  the  commission  of  the  ofience,  by  transportation  for  fourteen 
years.  And  by  the  same  act,  1st,  to  insert  in  a  regbter-book  any  fiilse 
entry  of  any  thing  relating  to  any  marriage ;  2d,  to  make,  alter,  or  coun- 
terfeit, or  assist  in  making,  &c.  any  such  entry,  or  any  flcence  of  marriage, 
or  to  utter  the  same  as  true,  knowing  it  to  be  false;  or,  jd,  to  destroy  or 
procure  the  destruction  of  any  register4xx>k  of  marriages,  or  any  part 
thereof,  with  intent  to  avoid  any  marriage,  or  subject  any  person  to  any  of 
the  penalties  of  the  statute,  are  made  felonies  punishable  by  transportation 
for  life. 
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^  gnUs  uxcribtts  contenti  sunt.^  It  is  therefore  pnnished  by 
the  laws  both  of  antient  and  modem  Sweden  with  deaths 
And  with  us  in  England  it  is  enacted  by  statute  1  Jac.  I.  c.  1 1 . 
that  if  any  person,  being  married,  do  afterwards  many  again, 
the  former  husband  or  wife  being  alive,  it  is  felony;  but 
^  within  the  benefit  of  clergy.  The  first  wife  in  this  case  shall 
not  be  admitted  as  a  witness  against  her  husband,  because 
she  is  the  true  wife ;  but  the  second  may,  for  she  is  indeed  no 
wife  at  all*;  and  so  vice  versoj  of  a  second  husband.  This 
act  makes  an  exception  to  five  cases,  in  which  such  second 
marriage,  though  in  the  three  first  it  is  void,  is  yet  no  felony 'I 
1.  Where  either  party  hath  been  continually  abroad  for  seven 
years,  whether  the  party  in  England  hath  notice  of  the  other's 
being  living  or  no.  2.  Where  either  of  the  parties  hath  been 
absent  from  the  other  seven  years  mthin  this  kingdom,  and 
the  remaining  party  bath  had  no  knowledge  of  the  other's 
being  alive  within  that  time.  S.  Where  there  is  a  divorce 
(or  separation  a'mensa  et  thoro)  by  sentence  in  the  ecclesias- 
tical court  4.  Where  the  first  marriage  is  declared  abso- 
lutely void  by  any  such  sentence,  and  the  parties  loosed  a 
vinculo.  Or,  5.  Where  either  of  the  parties  was  under  the 
age  of  consent  at  the  time  of  the  first  marriage,  for  in  such 
case  the  first  marriage  was  voidable  by  the  disagreement  of 
either  party,  which  the  second  marriage  very  clearly  amounts 
to.  But  if  at  the  age  of  consent  the  parties  had  agreed  to 
the  marriage,  which  completes  the  contract,  and  is  indeed  the 
real  marriage;  and  afterwards  one  of  them  should  many 
again ;  I  should  apprehend  that  such  second  marriage  would 
be  within  the  reason  and  penalties  of  the  act  (4) 

*  Stiernh.  dejwrt  Suetm.  LS.  c.  S,  '3  In8t89.     Kel.  27.     1  Hal.  P.C. 

•  1  Hal.  P.C.  693.'  694. 

(4)  It  seems  that  by  the  old  law,  which  for  this  purpose  remained  un- 
touched by  the  isE.?.,  bigamy  was  general,  and  special;  the  former 
embraced  the  cases  which  fall  within  the  provisions  of  the  statute  of 
James,  and  the  latter,  some  at  least  of  those  within  it*s  exceptions; 
the  former  were  placed  by  the  statute  of  E.3.  under  the  cognisance  of 
the  bishop,  the  latter  still  remained  to  be  tried  by  a  jury.  TTius  if  to 
the  counter-plea  of  bigamy,  the  prisoner  replied  that  rfie  first  marriage 
was  void  because  contracted  within  the  age  of  consent,  and  at  full 
age  disaffirmed,  that  issue  was  tried  by  the  country.  By  the  statute  of 
James,  and  the  35  G.3.  c.67.  s.  1.,  this  distmction  is  become  unimportant ; 
this  Utter  statute  punishes  offences  within  the  former  in  the  same  manner 
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9.  A  THIRD  species  of  felony  against  the  good  order  and 
oeoonomy  of  the  kingdom,  is  by  idle  soldiers  and  mariners  [  165  1 
^wandering  about  the  reahn,  or  persons  pretending  so  to  be, 
and  abusing  the  name  of  that  honourable  profession  c^.  Such 
a  one  not  having  a  testimonial  or  pass  from  a  justice  of  the 
peace,  limiting  the  tune  of  his  passage^  or  exceeding  the 
time  limited  for  fourteen  days,  unless  he  falls  sick;  or  forging 
such  testimonial;  is  by  statute  S9  Eliz.  c.  17.  made  guilty  of 
felony  without  benefit  of  clergy.  This  sanguinary  law,  though 
in  practice  deservedly  antiquated,  still  remains  a  disgrace  to 
our  statute-book :  yet  attended  with  this  mitigation,  that  the 
offender  may  be  delivered,  if  any  honest  freeholder  or  other 
person  of  substance  will  take  him  into  his  service,  and  he  abides 
in  the  same  for  one  year ;  unless  licensed  to  depart  by  his 
employer,  who  in  such  case  shall  forfeit  ten  pounds  (5)« 

4.  Outlandish  persons  calling  themselves  Ilgyptianss  or 
gypsies^  are  another  object  of  the  severity  of  some  of  our  uiw 
repealed  statutes.  These  are  a  strange  kind  of  commonwealth 
among  themselves  of  wandering  impostors  and  jugglers,  who 
were  first  taken  notice  of  in  Germany  about  the  beginning 
of  the  fifteenth  century,  and  have  since  spread  themsdves  all 
over  Europe.  Munster  \  who  is  followed  and  relied  upon 
by  Spelman  ^  and  other  writers,  fixes  the  time  of  their  first 
appearance  to  the  j'ear  1417;  under  passports,  real  or  pre- 
tended, from  the  emperor  Sigismund,  king  of  Hungary. 
And  pope  Pius  II.  (who  died  A.D.  1464)  mentions  them  in 
his  history  as  thieves  and  vagabonds,  then  wandering  with 
their  fiimilies  over  Europe  under  the  name  of  Zigari ;   and 

*  3  Inat.  85.  ^  Coamogr,  IS.  >  Giou.  193. 

as  persons  convicted  of  grand  or  petit  larceny,  and  a  return  from  trans- 
portation without  lawful  cause  before  the  expiration  of  the  term  limited, 
is  felony  without  benefit  of  clergy.    See  Staundf.  PL  C.  1 55. 

The  prisoner  may  be  tried  under  the  statute  of  James  in  the  county  in . 
which  he  is  apprehended ;  and  therefore  Hawkins  thinks  that  where  the 
second  marriage,  which  is  the  ofience,  was  celebrated  beyond  the  sea,  still 
the  party  might  be  tried  for  it  in  England;  but  the  broad  principle  that 
an  offence  committed  out  of  the  jurisdiction  of  the  law,  cannot  be  cog- 
nisable by  the  law,  is  scarcely  to  be  got  oyer  by  mere  inference;  and  it 
should  be  remembered  besides,  that  both  the  statutes  of  James  I.  and 
George  111.  begin,  "  If  any  person  or  persons  within  his  majesty's  dominions 
of  En^and  and  Wales,  &c."  Hawkins,  1.  c.43.  s.7.  East's  PI.C.C.  »i.  s.  2. 

(5)  This  statute  was  repealed  by  the  S^G.s.  c.3l. 
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whom  lie  supposes  to  have  migrated  from  the  country  of 
Zifff  which  nearly  answers  to  the  modem  CircQssia.    In  the 
compass  of  a  few  years  they  gained  such  a.  number  of  idle 
proselytes,  (who  imitated  their  language  and  complexion,  and 
betook  themselves  to  the  same  arts  of  chiromancy,  bulging, 
and  pilfering,)  that  they  became  troublesome,  and  even  for- 
midable to  most  of  the  states  of  Europe.     Hence  they  were 
expelled  from  France  in  the  year  1560,  and  from  Spain  in 
1591  ^    And  the  government  in  England  took  the  alarm 
much  earlier:    for  in  1580,  they  are  described  by  statute 
22  Hen.  VIII.  c.  10.  as  *^  outlandish  people,  calling  themselves 
[  166  ]   *'  Egyptians,  using  no  craft  nor  feat  of  merchandize,,  who 
*^  have  come  into  thb  realm  and  gone  from  shire  to  shire  and 
**  place  to  place  in  great  company,  and  used  great,  subtil, 
<*  and  crafty  means  to  deceive  the  people ;    bearing  them  in 
<^  hand,  that  they  by  palmestry  could  tell  men's  and  women's 
^  fortunes ;   and  so  many  times  by  craft  and  subtilty  have 
^  deceived  the  people  of  their  money,  and  ako  have  com- 
^  mitted  many  heinous  felonies  and  robberies."     Wherefore 
they  are  directed  to  avoid  the  realm,  and  not  to  return  under 
pain  of  imprisonment,  and  forfeiture  of  their  goods  and  chat- 
tels :  and  upon  their  trials  for  any  felony  which  they  may 
have  committed,   they  shall  not  be  entitled  to  a  jury  de 
medietate  linguae.     And  afterwards,  it  is  enacted  by  statute 
1  &  2  Ph.  &  M.  c  4.  and  5  Eliz.  c.  W.  that  if  any  such  per- 
sons shall  be  imported  into  this  kingdom,  the  importer  shall 
forfeit  40/.     And  if  the  Egyptians  themselves  remain  one 
month  in  this  kingdom ;    or  if  any  person,  being  fourteen 
years  old,  (whether  natural-bom  subject  or  stranger,)  which 
hath  been  seen  or  found  in  the  fellowship  of  such  Egyptians, 
or  which  hath  disguised  him  or  herself  like  them,  shall  re- 
main in  the  same  one  month,  at  one  or  several  times,  it  is 
felony  without  benefit  of  clergy :   and  sir  Matthew  Hale  in- 
forms us ',  that  at  one  Suffolk  assises  no  less  than  thirteen 
gypsies  were  executed  upon  these  statutes'  a  few  years  before 
the  restoration.    But,  to  the  honour  of  our  national  humanity, 
there  are  no  instances  more  modem  than  this,  of  carrying 
these  laws  uito  practice  (6). 

k  DaftcHM.     Gtou,  /.  800.  «  1  Htl.  P.C.  S7l. 


(6)  The  5Elix.  C.20.  was  repealed  by  the  23  0. 5.  c.51.,  and  the  ca- 

phal 
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5.  To  degeend  next  to  offences  whose  punishment  is  short 
of  death.  Common  nusances  are  a  species  of  olBfences  against 
the  public  order  and  oeconomical  regimen  of  the  state;  being 
either  the  doing  of  a  thing  to  the  annoyance  of  all  the  king^s 
subjects,  or  the  neglecting  to  do  a  thing  which  the  common 
good  requires".  The  nature  of  common  nusances,  and  their 
distinction  from  private  nusances,  were  explained  in  the  pre- 
ceding volume" :  when  we  considered  more  particularly  the  [  167  ] 
nature  of  the  private  sort,  as  a  civil  injury  to  individuals.  I 
shall  here  only  remind  the  student,  that  common  nusances  are 
such  inconvenient  and  troublesome  offences,  as  annoy  the 
whole  community  in  general,  and  not  merely  some  particular 
person;  and  therefore  are  indictable  only,  and  not  action- 
able ;  as  it  would  be  unreasonable  to  multiply  suits,  by  giving 
every  man  a  separate  right  of  action,  for  what  damnifies  him 
in  common  only  with  the  rest  of  his  fellow-subjects.  Of  this 
nature  are,  I.  Annoyances  in  highways^  bridges,  and  public 
riven,  by  rendering  the  same  inconvenient  or  dangerous  to 
pass,  either  positively,  by  actual  obstructions ;  or  negatively, 
by  want  of  reparations.  For  both  of  these,  the  person  so 
obstructing,  or  such  individuals  as  are  bound  to  repair  and 
cleanse  them,  or  (in  default  of  these  last)  the  parish  [or  coun« 
^3,  at  large,  may  be  indicted,  distrained  to  repair  and 
amend  them,  and  in  some  cases  fined.  And  a  presentment 
thereof  by  a  judge  of  assise,  &c.  or  a  justice  of  the  peace,  shall 
be  in  all  respects  equivalent  to  an  indictment^ (7).  Where 
there  is  a  house  erected,  or  an  inclosure  made,  upon  any 
part  of  the  king^s  demesnes,  or  dT  an  highway,  or  common 
street,  or  public  water,  or  such  like  public  things,  it  is  pro- 
perly called  a  purpresture^,  3.  All  those  kinds  of  nusances, 
(such  as  ofiensive  trades  and  manu&ctures)  which  when  in- 
jurious to  a  private  man  are  actionable,  are,  when  detrimental 

»  1  Hawk.  P.C.  75.1.  ^  Co.Utt.S77.  from  the  Frendi 

*  Vol.  III.  p«g.Sl(».  powt^ritt  an  enclosure. 

•  8tet.7Geo.nL  c.48. 

pitd  pumshment  under  1  &  S Pb.ft M.  c. 4.  by  the  1 6.4.  c.  1 16.  s.  1.  Gyp- 
nes  are  now  considered  and  pumahed  merely  as  rogues  and  vagabonds 
under  tbe  vagrant  acts.    See  5  G.  4.  c.  85. 

(7)  The  7G.9.  0.42.  is  repealed  by  ttie  15  G,S.  c«78.  (tbe  general  high- 
way act),  wbich  at  s.84.  contuns  a  sunilar  provinon  with  that  stated  in 
the  text. 

VOL.  IV.  o 
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to  the  public,  punishable  by  public  prosecution,  and  subject  to 
fine,  according  to  the  quantity  of  the  misdemesnor :  and  par- 
ticularly the  keq>ing  of  hogs  in  any  city  or  market  town  is  in- 
dictable as  a  public  nusance^  (8).   3.  All  disorderly  inns  or  ale- 
houses,   bcoifc^houseSi  gaming^kousesj  stage  pUys  unlicensed, 
booths  and  stages  for  rope-dancers,  mountebanks,  and  the  like, 
are  public  nusances,  and  may  upon  indictment  be  suppressed  and 
fined '  (9).     Inns,  in  particular,  being  intended  for  the  lodging 
and.receipt  of  travellers,  maybe  indicted,  suppressed,  and  the 
[  168  ]    innkeepers  fined,  if  they  re&se  to  entertam  a  traveller  with- 
out a  very  sufficient  cause :    for  thus  to  frustrate  the  end  of 
their  institution   is  held  to  be   disorderly   behaviour  *(10)< 
Thus,  too,  the  hospitable   laws   of  Norway   punish   in  the 
severest  d^ree,  such'  inn-keepers  as  refuse  to  furnish  accom- 
modations at  a  just  and  reasonable  price'.     4.  By  statute 
10  &  11  W.  III.  c.  17.  all  lotteries  are  declared  to  be  public 
nusances,  and  all  grants,  patents,  or  licences  for  the  same  to 
be  contrary  to  law.     But,  as  state-lotteries  have,  for  many 
years  past,  been  found  a  ready  mode  for  raising  the  supply  (11), 
an  act  was  made  19Geo.III.  c.21.  to  license  and  regulate 
the  keepers  of  such  lottery-offices.     5.  The  making  and  sell- 
ing di  Jire-W)rks,  and  squibs,  or  throwing  them  about  in  any 
street,  is,  on  account  of  the  danger  that  may  ensue  to  any 
thatched    or  timber  buildings,  declared  to  be  a  common 

<i  SA]k.46a  *  1  Hawk.  P.C.  c.78.  s.2. 

''  1  Hawk.  P.  C.  C.74.  &  75.  s.6.  *  Sdcrnh.  dejure  Sueon,  1.2,  c.9. 

(8}  It  must  be  understood  that  they  are  kept  in  such  inconvenient  parts 
of  the  city  or  town  that  they  cannot  but  greatly  incommode  the  neigh- 
bourhood.   5Bac.Abr.  Nusance. 

(9)  See  ante,  p.  65.  n.  (16) 

(10)  Hawking  only  says  the  innkeeper  may  be  indicted  and  fined;  Dalton, 
certainly,  to  whom  he  refers,  c.7.  says,  that  the  '*  alehouse-keeper  may  be 
suppressed :"  but  I  do  not  imagine  that  a  suppression  of  the  inn  can  follow 
in  the  present  day  as  any  part  of  the  punishment  inflicted  under  an  indict- 
ment at  common  law ;  though  undoubtedly  a  refusal  of  the  licence  may 
follow  «9  an  indirect  consequence. 

(11)  It  might  be  said  with  more  truth  perhaps,  "  a  very  small  part  of 
the  supply;"  for  I  believe  the  produce  of  the  state-lottery  has  seldom  been 
estimated  for  many  years  but  at  a  very  inconsiderable  sum.  The  last  lot- 
tery^act  4G.4.  c.60.  s.l9.,  holds  out  an  expectation  that  the  practice  of 
raising  money  by  means  so  objectionable  inill  be  henceforward  discon- 
tinued, and  makes  some  provisions,  which  would  in  that  case  become  ne- 
cessary. 
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nusance,  by  statute  9  &  10  W.  III.  c.7.  and  therefol'e  is 
punishable  by  fine.  And  to  this  head  we  may  refer  (though 
not  declared  a  common  nusance)  the  making,  keeping,  or 
carriage,  of  too  large  a  quantity  oigwyxnoder  at  one  time^  or 
in  one  place  or  vehicle ;  which  is  prohibited  by  statute 
12  Geo.  III.  c  61.  under  heavy  penalties  and  forfeiture  (12). 
€.  Eaves-Croppers^  or  such  as  listen  under  walls  or  windows, 
or  the  eaves^of  a  house,  to  hearken  after  discourse^  and  there- 
upon to  framie  slanderous  and  mbchievous  tales,  are  a  com* 
mon  nusance,  and  presentable  at  the  court-leet.t :  or  are  in- 
dictable at  the  sessions,  and  punishable  by  fine  and  finding 
sureties  for  their  good  behaviour  **.  7.  Lastly,  a  common 
scoldf  communis  rixatrix^  (for  our  law-latin  confines  it  to  the 
feminine  gender,)  is  a  public  nusance  to  her  neighbour- 
hood* For  wliich  ofience  she  may  be  indicted  *;  and  if  con- 
victed, shall  ^  be  sentenced  to  be  placed  in  a  certain  engine  of 
correction  called  the  trebucket,  castigatory,  or  cuckitig  stool, 
which  in  the  Saxon  language  is  said  to  signify  the  scolding 
stool;  though  now  it  is  frequently  corrupted  into  ducking 
stool,  because  the  residue  of  die  judgment  is,  that,  when  she 
is  so  placed  therem,  she  shall  be  plunged  in  the  water  for 
her  punishment'  (13). 

6.  Idleness  in  any  person  whatsoever  is  also  a  high  of-  [  169  ] 
fence  against  the  public  oeconomy.     In  China  it  is  a  maxim, 

t  Kitcb.  of  courti.20.  "^  1  Hawk.  P.C.  c.  75.  88.5*14. 

«  Ibid,     1  Hawk.  P.C.  c.51.  8.4.  *  3  lD8t.219. 

''  6  Mod.  11. 

(12)  There  are  authorities  to  shew  that  this  was  a  nusance  at  common 
law  before  the  12G.3.  c.61.,  or  the  2SG.3.  c.38.  which  was  the  preced- 
iDg  statute  on  the  subject.    See  Russell's  C.  L.  1. 430. 

(13)  The  annoyance  or  neglect  which  the  law  will  hold  to  be  a  nusance, 
must  certainly  be  of  a  real  and  substantial  nature ;  but  it  seems,  with  sub- 
mission, to  be  too  strongly  said  by  a  very  eminent  judge,  in  3Atk.751., 
that  the  fears  of  mankind,  though  reasonable,  will  not  create  a  nusance. 
The  case,  in  which  he  said  it,  did  not  require  any  thing  so  strong,  for  it 
was  an  application  to  restrain  the  building  of  an  inoculation  house  in  Cold 
Bath  Fields,  where  the  fear,  though  perhaps  excusable,  was  in  reality  not 
reasonable,  not  justly  deduced  from  sufficient  premises.  But  if  the  fear  be 
so,  (as  where  gunpowder-mills  are  erected,  or  gunpowder  magazines  or  manu- 
fiumires  for  yitriol,  aquafortis,  &c.  kept  in  or  close  to  a  town,)  there  can  be 
no  doubt,  I  should  imagine,  but  that  it  is  a  nusance  punishable  by  indict- 
ment, anterior* to  any  actual  damage,produced ;  in  other  words,  that  dan- 

o  2  gerons 
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tfiat  if  there  be  a  man  who  does  not  work,  or  a  woman  thai 
IS  idle,  in  the  empire,  somebody  must  suffer  cold  or  hunger ; 
the  produce  of  the  lands  not  being  more  than  sufficient,  with 
culture,  to  maintain  the  inhabitants :   and  therefore,  though 
the  idle  person  may  shift  off  the  want  fix>m  himself  yet  it 
must  in  the  end  ML  somewhere.     The  court  also  of  Areopa- 
gus at  Athens  punished  idleness  and  exerted  a  right  of  ex* 
aodining  every  dtizen  in  what  manner  he  spent  bis  time ;  the 
intention  of  which  was',  that  the  Athenians,  knowing  they 
were  to  give  an  account  of  their  occupations,  should  fcdk>w 
only  s|iq1|  fis  were  laudable,  and  that  there  might  be  no  room 
left  for  such  as  lived  by  unlawftd  arts.    The  civil  law  expelled 
all  sturdy  ¥sgrants  from  the  city  *  i    and,  in  our  own  law,  all 
idle  perscws  or  vagabonds,  whom  our  antient  statutes  describe 
to  be  <<  such  as  wake  on  the  night,  and  sleep  on  the  day,  and 
*^  haunt  pustomable  taverns,  and  ale-houses,  and  routs  about ; 
^*  and  no  man  wot  from  whence  th^  come,  ne  whither  they 
"  8^**  or  such  as  are  more  particularly  described  by  statute 
IT  Geo,IL  0*5.  and  divided  into  three  dasses,  idle  and  disor^^ 
derfy  persons,  rogues  and  vagabonds^  and  inoorrigMe  rogues , — 
all  these  are  offenders  against  the  good  order,  and  blemishes 
in  the  government  of  any  kingdom.    They  are  therefore  all 
punished  by  the  statute  last  mentioned ;   diat  is  to  say,  idle 
and  disorderly  persons  with  one  month's  imprisonment  in  the 
house  of  correpfion ;    n^gues  and  vagabonds  with  whipping 
and  imprisonmeq^  not  exceeding  six  months;  and  incorrigible 
rogues  with  the  lifce  disdpline  and  ocmfinement,  not  exceeding 
two  years ;  the  breach  and  escape  from  which  confinement  in 
one  of  an  inferior  class,  ranks  him  among  incorrigible  rogues  ; 
and  in  a  rogue  (before  incorrigible)  makes  him  a  felon,  and 
liable  to  be  transported  for  seven  years.    Persons  harbouring 
vagrants  are  liable  to  a  fine  of  for^  shillings,  and  to  pay  all 
expences  brought  upon  the  parish  thereby  :  in  die  same  man- 
[  170  ]  ner  as,  by  our  antient  laws„  whoever  harboured  any  stranger 
for  more  than  two  nights,  was  answerable  to  the  public  for 
any  oflfenoe  that  such  his  inmate  might  cmnmit  %  (14) 

y  Taler.Mttim.  1.8.  o,6.  ■  LL^Bim,  c  Vt.  Vnik.fl02.  Mme^ 

«  Nw.  80.  C.5.  lo«.  1.3.  1^.9.  «.  la  §5L 


gerout  eomequeDces  reMombly  apprehended,  or  teied,  make  a  thing  a 

BUiBiice.    JK.v.H^i0MnRt,Riiiiett»aL.4SO.ii.(o).  ii.v.Ti9^,2Slr.llC7* 

(14)  TUi  nde  leent  to  have  gmm  i&to  a  fiuButiar  aad  pioverbiat 
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7*  UmdIsr  the  head  of  public  oeconomy  may  also  be  pro^ 
perly  ranked  all  sumptuaiy  laws  against  hmtry^  and  extrara- 
gant  expences  in  dress,  diet,  and  the  like;  concertiing  the 
general  utility  of  which  to  n  state,  there  is  much  controversy 
among  the  political  writers.  Baron  Montesquieu  lays  it 
down  \  that  luxury  is  necessary  in  monarchies^  as  in  France; 
but  ruinous  to  democracies,  as  in  Holland.  With  regard 
therefore  to  England,  whose  government  is  compounded  of 
both  species,  it  may  still  be  a  dubious  question  how  fiir  private 
luxury  is  a  public  evil;  and  as  such  cognizable  by  public 
laws.  (15)  And  indeed  our  legislators  have  several  times 
changed  thdr  sentiments,  as  to  this  point ;  for  formerly  there 
were  a  multitude  of  penal  laws  existing,  to  restrain  excess  [  171  ] 
in  apparel  * ;  dhi^y  made  in  the  reigns  of  Edward  the  thirds 
Edward  the  fourth,  and  Heniy  the  e^th,  against  piked 
shoes,  short  doublets,  and  long  coats ;  all  of  which  were  re* 
pealed  by  statute  1  Jacl.  c.25.  But,  as  to  exeess  in  diet^ 
there  still  remains  one  antient  statute  unrepealed,^  10  Ed*IIL 
st  8.  which  orduns,  that  no  man  shall  be  served,  at  dinner  or 
supper,  with  more  than  two  courses ;  except  upon  some  great 
holidays  there  spedfied,  in  which  he  may  be  served  with 
three. 

8.  Next  to  that  of  lux  ury,  naturally  follows  the  dfence 
of  gaming^  which  is  generally  introduced  to  supply  or  retrieve 

^  Sp.  L.  b.7.  cS.  and 4.  <  S  Iiistl99# 

— —    — —  -  -■- 

saying,  even  so  early  as  the  Confessor's  time ;  the  expression  of  the  law  is, 
quod  AngUci  dicitnr,  Iwa  mgjkt  geti,  ihrid  night  agen  hine,  Which  Meyer 
renders  into  Dutch,  with  scarcely  any  alteration,  twee  nackUn  geui,  derde 
naeki  eigm.  All  prior  statutes  relative  to  idle  and  disorderly  persons, 
rogues  and  vagabonds,  incorrigihle  rogues  or  other  vagrants,  have  been 
repealed  by  the  5Gi4.  c.85.  The  same  threefold  division  n  adopted  by 
this  statute,  but  the  enumeration  of  individuals  in  each  class  is  so  minute 
that  it  is  impossible  to  abstract  it  within  the  compass  of  a  note;  the  first 
and  second  daases  are  respectively  punishable  by  a  ungle  magistrate  with 
oee  and  three  calendar  months'  imprisoament,  and  hard  hbomi  indivi* 
duals  in  the  third  are  to  be  committed  to  the  next  sessions,  and  kept  to 
hard  Ubour  in  th€  interval ;  and  by  the  sessions  may  be  fiirther  impri« 
soned  for  one  year  with  hard  labour,  and  if  not  females^  may  be  whipped 
during  their  impHsonment. 

(15)  See  Berkeley^  Mmutc  Philosopher,  where  the  Mhcy  of  the  po- 
litical aigument  in  favour  of  luxury  and  excess  is  beautifully  exposedi 

o  3 
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the  espeDces  occasioned  by  the  former :  it  being  a  kind  of  tacit 
confession,  that  the  company  engaged  therein  do,  in  general, 
exceed  the  bounds  of  their  respective  fortunes ;  and  therefore 
they  cast  lots  to  determine  upon  whom  the  ruin  shall  at  pre- 
sent fall,  that  the  rest  may  be  saved  a  little  longer.     But, 
taken  in  any  light,  it  is  an  offence  of  the  most  alarming 
nature ;  tending  by  necessary  consequence  to  promote  public 
idleness,  theft,  and  debauchery  among  those  of  a  lower  class ; 
and,  among  persons  of  a  superior  rank,  it  hath  frequently 
been  atten^d  with  the  sudden  ruin  and  desolation  of  antient 
and  opulent  families,   an  abandoned  prostitution  of  every 
principle  of  honour  and  virtue,  and  too  often  hath  ended  in 
self-muider.     To  restrain  this  pernicious  vice,  among  the 
inferior  sort  of  people,  the  statute  dSHen.  VIII.  c.9.  was 
made ;  which  prohibits  to  all  but  gentlemen  the  games  of 
tennis,  tables,  cards,  dice,  bowls,  and  other  unlawfol  diver- 
sions there  specified  ^,  unless  in  the  time  of  Christmas,  under 
pecuniary  pwis  and  imprisonment.     And  the  same  law,  and 
also  the  statute  SO  Geo.  11.  c24.  inflict  pecuniary  penalties, 
as  well  upon  the  master  of  any  public  house  wherein  servants 
are  permitted  to  game,  as  upon  the  servants  themselves  who 
[  1?2  ]   are  found  to  be  gaming  there.     But  this  is  not  the  principal 
ground  of  modem  complaint :  it  is  the  gaming  in  high  life, 
that  demands  the  attention  of  the  magistrate ;  a  passion  to 
which  every  valuable  consideration  is  made  a  sacrifice,  and 
which  we  seem  to  have  inherited  from  our  ancestors  the  an- 
tient Germans ;  whom  Tacitus  *  describes  to  have  been  be- 
witched with  a  spirit  of  play  to  a  most  exorbitant  degree. 
"  They  addict  themselves,'*  says  he,  **  to  dice  (which  is  won- 
*^  deriul)  when  sober,  and  as  a  serious  employment;  with 
*^  such  a  mad  desire  of  winning  or  losing,  that,  when  stript 
^  of  every  thing  else,   they  will  stake  at  last  their  liberty 
**  and  thdir  very  selves.     The  loser  goes  into  a  voluntary 
**  slavery,  and  though  younger  and  stronger  than  his  antago- 
**  nist,  suffers  himself  to  be  bound  and  sold.     And  this  per- 
«  severance  in  so  bad  a  cause  they  call  the  point  of  honour : 
**  ea  est  in  re  praod  pervicacia,  ipsi  JUtem  vodarU,**    One  would 
almost  be  tempted  to  think  Tacitus  was  describing  a  modern 

•»  LogeCting  in  the  fields,  aUde  thrift         «  de  mor,  Gerwu  c.24. 
or  ifaoTe-groat^  cloyuh  cayles,  half-bowl, 
•nd  cofiing. 
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Englishman.  When  men  are  thus  intoxicated  with  so  frantic 
a  spirit,  laws  will  be  of  little  avail ;  because  the  same  fiJse 
sense  of  honour,  that  prompts  a  man  to  sacnfice  himseli^  ^rall 
deter  him  from  appealing  to  the  magistrate.  Yet  it  is  proper 
that  laws  should  be,  and  be  known  publicly,  that  gentlemen 
may  consider  what  penalties  they  wilfully  incur,  and  what  a 
confidence  they  repose  in  sharpers;  who,  if  successful  in 
play,  are  certain  to  be  paid  with  honour,  or  if  unsuccessful, 
have  it  in  their  power  to  be  still  greater  gainers  by  informing. 
For  by  statute  16  Car.  II.  c.7.  if  any  person  by  plying  or 
betting  shidl  lose  more  than  100/.  at  one  time,  he  shall'  not 
be  compellable  to  pay  the  same ;  and  the  winner  shall  forfeit 
treble  the  value,  one  moiety  to  the  king,  the  other  to  the  in- 
former. The  statute  9  Ann.  c.l4.  enacts,  that  all  bonds  and 
other  securities,  given  for  money  won  at  play,  or  money  lent 
at  the  time  to  play  withal,  shall  be  utterly  void  (16) ;  that  all 
mortgages  and  incumbrances  of  lands,  made  upon  the  same 
consideration,  shall  be  and  enure  to  the  use  of  the  heir  of  the 
mortgagor ;  that,  if  any  person  at  any  time  or  sitting  loses  10^ 
at  play,  he  may  [within  three  months]  sue  the  winner,  and  re- 
cover it  back  by  action  of  debt  at  law ;  and  in  case  the  loser 
does  not,  any  other  person  may  sue  the  winner  for  treble  the 
sum  so  lost ;  and  the  plaintiff  may  by  bill  in  equity  examine 
the  defendant  himself  upon  oath ;  and  that  in  any  of  these 
suits  no  privil^e  of  parliament  shall  be  allowed.  (17)     The 

(16)  In  Bawyer  v.  j9afi^toit,  2  Strange,  1155.  it  was  determined  that 
where  a  promissory  note  so  given  had  been  indorsed  for  a  valuable  con- 
sideration to  an  innocent  person,  ignorant  of  the  original  transaction  out  of 
which  it  had  arisen,  he  could  maintain  no  action  on  it  against  the  maker, 
though  he  mi^t  against  the  indorser.  For  that  whatever  were  the  hard- 
ship to  the  innocent  individual,  this  was  the  only  mode  to  prevent  an 
evasion  of  the  statute.  The  same  determination  prevailed  under  another 
statute  with  respect  to  securities  given  upon  a  usurious  consideration,  but 
the  58  G.  5.  c.95.  has  altered  the  law  in  that  respect,  enacting  that  no  bill 
of  exchange  or  promissory  note,  though  given  originally  for  a  usurious  con- 
sideration,  shall  be  void  in  the  hands  of  an  indorsee  for  a  valuable  consider- 
ation, who  had  at  the  time  no  notice  of  the  original  taint. 

(17;  The  statute  gives  the  common  informer  a  right  to  sue  for  the  sutn 
lost,  and  tfeble  the  value ;  the  one  moiety  to  his  own  use,  and  the  other 
to  the  use  of  the  poor  of  the  parish,  in  which  the  offence  was  committed. 
It  is  stated,  too  generally,  that  the  "  plaintiff"  is  entitled  to  a  discovery 
upon  oath ;  for  in  a  case  not  reported,  of  Holloway  v.  CookscHj  Mich. 
40  G.3.,  and  in  that  of  Onwv.CrocA/br4,  Easter,  5G.4.MS.,thc  Court 

o  4  Of 
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statute  fiirther  enacts,  that  if  aoy  person  by  cheating  at  play 
shall  win  any  money  or  valuable  thing,  or  shall  at  any  one 
time  or  sitting  win  more  than  10/.,  he  may  be  indicted  there- 
upon, and  shall  forfeit  five  times  the  value  to  any  person  who 
will  sue  for  it ;  and  (in  case  of  cheating)  shall  be  deemed  in- 
fiunous,  and  suffer  such  cofporal  punishment  as  in  case  of 
wilful  peijury.  By  several  statutes  of  the  reign  of  king 
George  II. ',  all  private  lotteries  by  tickets,  cards,  or  dice,  (and 
particularly  the  games  of  faro,  basset,  ace  of  hearts,  hazard, 
passage,  roily  poUy,  and. all  other  games  with  dice,  except 
backfgammon,)  are  prohibited  under  a  penalty  of  2001.  for 
'  him  that  shall  erect  such  lotteries,  and  50/.  a  time  for  the 
players.  Public  lotteries,  unless  by  authority  of  parliament^ 
and  all  manner  of  ingenious  devices,  under  the  denomination 
of  sales  or  otherwise,  which  in  the  end  are  equivalent  to  lot- 
teries, were  before  prohibited  by  a  great  variety  of  statutes  > 
under  heavy  pecuniary  penalties.  But  particular  descriptions 
will  ever  be  lame  and  deficient,  unless  all  games  of  mere 
chance  are  at  once  prohibited ;  the  inventions  of  sharpers 
being  swifter  than  the  punishment  of  the  law,  which  only 
hunts  them  from  one  device  to  another.  The  statute  1 S  Geo.  IL 
c.19.  to  prevent  the  multiplicity  of  horse  races,  another  fund 
of  gaming,  directs  that  no  plates  or  matches  under  501.  value 
shall  be  run,  upon  penalty  of  200/.  to  be  paid  by  the  owner 
of  each  horse  running,  and  lOOL  by  such  as  advertise  the 
plate.  By  statute  18  Geo.  II.  c.d4.  the  statute  9  Ann.  is  fiur- 
ther  enforced,  and  some  deficiencies  supplied ;  the  forfeitures 
of  that  act  may  now  be  recovered  in  a  court  of  equity ;  and, 
moreover,  if  any  man  be  convicted  upon  information  or  in- 
dictment of  winning  or  losing  at  play,  or  by  betting  at  any 
one  time  10/.  or  20/.  within  twenty-four  hours,  he  shall  be 
fined  five  times  the  sum  for  the  benefit  of  the  poor  of  the 
parish.  Thus  carefol  has  the  legislature  been  to  prevent  this 
destructive  vice ;  which  may  shew  that  our  laws  against  gaming 
r  274  ]  cure  not  so  deficient,  as  ourselves  and  our  magistrates  in  put* 
ting  those  laws  in  execution. 

'  ISOwkILcSS.    1SGco.ILc.19.     iS6.     10  Ann.  c.SS.  $109-    8  Geo. I, 
i8Geo.II.c.34.  cSt.  §36,37.     9Geo.I.  c.19.  §4,5^ 

«  lO&llW.IIX.  C.17.     9Aim.c.S.     6  Geo.IL  c.S5.  iS9,  30. 

bf  exchequer  decided  that  the  statute  gave  that  benefit  only  to  the  party 
seeking  to  recoyer  what  he  had  kMt,  and  not  to  the  infonner  suing  for  dM 
penalties. 
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9*  Lastly,  there  is  another  offence^  constituted  by  a  va» 
riety  of  acts  of  parliament;  which  are  so  numerous  and  so 
confused,  and  the  crime  itself  of  so  questionable  a  nature^ 
that  I  shall  not  detain  the  reader  with  many  observations 
thereupon*  And  yet  it  is  an  offence  which  the  sportsmen 
of  England  seem  to  think  of  the  highest  importance;  and  a 
matter,  perhaps  the  only  one,  of  general  and  national  con- 
cern :  associaticms  having  been  fi:Mined  all  over  the  kingdom 
to  prevent  it's  destructive  progress*  I  mean  the  o£fence  of 
destroying  such  beasts  and  fowls,  as  are  ranked  under  the 
denomination  of  gamci  which,  we  may  remember,  ¥ras  for* 
merly  observed  \  (upon  the  old  principles  of  the  forest  law,) 
to  be  a  trespass  and  offence  in  all  persons  alike,  who  have 
not  authority  from  the  crown  to  kill  game,  (which  is  royal 
proper^,)  by  the  grant  ojf  either  a  free  warren,  or  at  least  a 
manor  of  their  own.  But  the  laws,  called  the  game  laws« 
have  also  inflicted  additional  punishments  (chiefly  pecuniary) 
on  persons  guilty  of  the  general  offence,  unless  they  be  peo« 
pie  of  such  rank  or  fortune  as  is  therein  particularly  specified* 
AU  persons  therefore,  of  what  property  or  distinction  soever, 
that  kill  game  out  of  their  own  territories,  or  even  upon  their 
own  estates,  without  the  king's  licence  expressed  by  the  grant 
of  a  franchise,  are  guilty  of  the  first  original  oSSsacey  of  en- 
croaching on  the  royal  prerogative.  And  those  indigent  per- 
sons who  do  so,  without  having  such  rank  or  fortune  as  is 
generally  called  a  qualification,  are  guilty  not  only  of  the 
original  ofience,  but  of  the  aggravations  also,  created  by  the 
statutes  for  preserving  the  game :  which  aggravations  are  so 
severely  punished,  and  those  punishnients  so  implacably  in- 
flicted, that  the  o£fence  against  the  king  is  seldom  thought  ol^ 
provided  the  miserable  delinquent  can  make  his  peace  with 
the  lord  of  the  manor.  This  offence,  thus  aggravated,  I  have 
ranked  under  the  present  head,  because  the  only  rational 
footing,  upon  which  we  can  consider  it  as  a  crime,  is,  that 
In  low  and  indigent  persons  it  promotes  idleness,  and  takes 
them  away  from  their  proper  employments  and  callings-; 
which  is  an  offence  against  the  public  police  and  oeconomy  [  175  ] 
of  the  commonwealth. 

The  statutes  for  preserving  the  game  are  many  and  va* 
rious,  and  not  a  little  obscure  and  intricate:  it  being  re« 

dee  Vol.II.  pi«.417,  &c. 
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marked  \  that  in  one  statute  only,  5  Ann.  c.  14.  there  is  false 
grammar  in  no  fewer  than  six  places,  besides  other  mistakes ; 
the  occasion  of  which,  or  what  denomination  of  persons  were 
probably  the  pennere  of  these  statutes,  I  shall  not  at  present 
inquire.  It  is  in  general  sufficient  to  observe,  that  the  gtioli- 
Jlcations  for  killing  game,  as  they  are  usually  called,  or  more 
properly  the  exemptions  from  the  penalties  inflicted  by  the 
statute  law,  are,  1.  The  having  a  freehold  estate  of  lOOLper 
annum;  there  being  fiily  times  the  property  required  to  enable 
a  man  to  kill  a  partridge,  as  to  vote  for  a  knight  of  the. shire : 
2.  A  leasehold  for  ninety-nine  years  of  150L  per  annum: 
S.  Being  the  son  and  heir  apparent  of  an  esquire  (a  very 
loose  and  vague  description),  or  person  of  superior  degree : 
4.  Being  the  owner,  or  keeper,  of  a  forest,  park,  chase,  or 
warren.  (18)  For  unqualified  persons  transgressing  these 
laws,  by  killing  game,  keeping  engines  for  that  purpose,  or 
even  having  game  in  their  custody,  or  for  persons  (however 
qualified)  that  kill  game  or  have  it  in  possession,  at  unseason- 
able times  of  the  year,  or  unseasonable  hours  of  the  day  or 
night,  on  Sundays  or  on  Christmas  day,  there  are  various 
penalties  assigned,  corporal  and  pecuniary,  by  di£ferent  sta- 
tutes ^ ;  on  any  of  which,  but  only  on  one  at  a  time,  the 
justices  may  convict  in  a  summary  way,  or  (in  most  of  them) 

'  Bum's  JiutJoe^  Game,  §  8«  ^  Ibid.  dt.  Game. 

(18)  The  words  of  the  statute  ss&  85  C.9.  c.S5.  are  "  lands  and  tene- 
ments, or  some  other  estate  of  inheritance  in  his  own  or  his  wife's  right, 
of  the  clear  yearly  value  of  100^.  per  annum,  or  for  a  term  of  life,  or  lease 
or  leases  of  99  years,  or  for  any  longer  t^rro,  of  the  clear  yearly  value 
oflSOL**  The  estate,  therefore,  of  100/.  per  annum  must  be  an  estate 
of  inheritance ;  a  mere  frediold  will  not  suffice,  nor  is  the  freehold  ne- 
cessary ;  it  may  be  a  copyhold  or  equitable  estate.  The  term  **  clear 
yearly  value"  vdll  not  be  satisfied,  if  the  rent  of  the  land  is  reduced  below 
the  100/.  by  the  payment  of  the  interest  of  a  mortgage  on  it.  A  life  estate 
must  be  of  the  anndal  value  of  1 50/.,  which  construction  has  been  given  to 
the  statute  on  comparing  it  with  former  qualification  laws,  in  which  the 
policy  has  always  been  to  increase  the  value  where  the  interest  is  only  for 
life.  The  exceptions  of  the  statute  are  worded  thus :  ''  other  than  the  son 
and  heir-apparent  of  an  esquire,  or  other  person  of  higher  degree."  Within 
these  words,  neither  an  esquire,  nor  person  of  higher  degree,  are  included  i 
all  persons  down  to  knights  and  colonels,  Serjeants  at  law,  and  doctors  in 
the  three  learned  professions,  are  of  higher  degree  than  esquires.  See 
Vol.T.  p. 405.,  and  the  cases  collected  in  Selwyn's  Ki.  Pri.  877«  6  Ed. 
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prosecutions  may  be  carried  on  at  the  assizes.  And,  lastly, 
by  statute  28  Geo.  II.  c.  12.  no  person,  however  qualified  to 
killj  may  make  merchandize  of  this  valuable  privilege,  by  sell^ 
ing  or  exposing  to  sale  any  game,  on  pain  of  like  forfeiture 
as  if  he  had  no  qualification.  (19) 

(19)  The  58  Q.  5.  C.75.  has  imposed  a  penalty  of  5/.  on  the  buying  of 
game,  a  regulation  almost  indispensable  as  a  part  of  the  present  system  of 
game  laws ;  buftthe  system  itself  has  been  repeatedly  before  the  l^lature 
within  a  few  years,  and  though  difficulties  have  occurred,  which  have  caused 
the  subject  to  be  as  often  thrown  aside,  yet  it  seems  certain  that  some 
fundamental  change  will  take  place  in  it  ere  long,  and,  therefore,!  think  it 
unnecessary  to  give  an  account  of  the  various  decisions  which  are  reported 
on  the  present  state  of  these  laws. 
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CHAPTER    THE    FOURTEENTH. 


OF  HOMICroE. 


TM'  the  ten  preceding  chapters  we  have  oc»isidered,  firsts 
such  crimes  and  misdemesnors  as  are  more  immediately 
injurious  to  God,  and  his  holy  religion ;  secondly,  such  as 
violate  or  transgress  the  law  of  nations ;  thirdly,  such  as  more 
especially  afiect  the  kin^  the  fiither  and  representative  of  his 
people  i  fourthly,  such  as  more  direcdy  infringe  the  rights  of 
the  public  or  commonwealth,  taken  in  its  collective  capacity; 
and  are  now,  lastly,  to  take  into  consideration  those  which 
in  a  more  peculiar  manner  affect  and  injure  individuab  or 
private  subjects. 

Were  these  injuries  indeed  confined  to  individuals  only, 
and  did  they  a£fect  none  but  their  immediate  objects,  they 
would  fall  absolutely  under  the  notion  of  private  wrongs ;  for 
which  a  satis&ction  would  be  due  only  to  the  par^  iqjured : 
the  manner  of  obtaining  which  was  the  subject  of  our  inqui- 
ries in  the  preceding  volume.  But  the  wrongs,  which  we  are 
now  to  treat  of,  are  of  a  much  more  extensive  consequence ; 
1.  Because  it  is  impossible  they  can  be  committed  without  a 
violation  of  the  laws  of  nature ;  of  the  moral  as  well  as  poli- 
tical rules  of  right :  2.  Because  they  include  in  them  almost 
always  a  breach  of  the  public  peace :  S.  Because  by  their 
example  and  evil  tendency  they  threaten  and  endanger  the 
subversion  of  all  civil  society.  Upon  these  accounts  it  is^ 
([  177  ]  that,  besides  the  private  satisfiiction  due  and  given  in  many 
cases  to  the  individual,  by  action  for  the  private  wrongs  the 
government  also  calls  upon  the  offender  to  submit  to  public 
punishment  for  the  piibllc  crime.  And  the  prosecution  of 
these  offences  is  always  at  the  suit  and  in  the  name  of  the 
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king^  in  whom  by  the  texture  of  our  constitution  ihejusgladiif 
or  executory  power  of  the  law,  entirely  resides.  Thus  too, 
in  the  old  Gothic  constitution,  there  was  a  threefold  punish- 
ment  inflicted  on  all  delinquents :  first,  for  the  private  wroi^ 
to  the  par^  injured;  secondly,  for  the  ofienoe  against  the 
king  by  disobedience  to  the  laws ;  and,  thirdly,  for  the  crime 
against  the  public  by  their  evil  example*.  Of  which  we  may 
trace  the  groundwork,  in  what  Tacitus  tells  us  of  his  Ger* 
mans^;  that,  whenever  offenders  were  fined,  *^pars  midctae 
*^  regi^  vel  civitatiy  pars  ipii,  qui  vindicatur  vefpropinqms  ejus^ 
«  exsohitur:'  (1) 

These  crimes  and  misdemesnors  against  private  subjects 
are  principally  of  three  kinds;  against  their  persons^  their 
habitations,  and  ^ir  property. 

Of  crimes  injurious  to  the  persons  of  private  subjects,  the 
most  principal  and  important  is  the  o£fenoe  of  taking  away 
that  life,  which  is  the  immediate  gift  of  the  great  Creator ; 
and  of  which  therefore  no  man  can  be  entitled  to  deprive 
himself  or  another,  but  in  some  manner  either  expressly  com* 
manded  in,  or  evidently  deducible  from,  those  laws  which 
the  Creator  has  given  us ;  the  divine  laws,  I  mean,  of  either 
nature  or  revelation.  Hie  subject  therefore  of  the  present 
chapter  will  be  the  ofience  of  homicide  or  destroying  the  lift 
of  man,  in  it's  several  stages  of  guilt,  arising  from  the  paiw 
ticular  circumstances  of  mitigation  or  aggravation  which  at* 
tend  it 

Now  homicide,  or  the  killing  of  any  human  creature,  is 
of  three  kinds ;  justifiajble,  excusable^  and  feUmums.     The  first 
has  no  share  of  guilt  at  all;  the  second  very  little;  but  the 
third  is  the  highest  crime  against  the  law  of  nature  that  man  [  178  ] 
is  capable  of  committing. 

■  Sderniiookf  L  1.  e.5»  **  ^  mar.  Germ.  c.12. 

(1)  See  ante^  p.  5.  7.  In  the  French  law,  the  crime  and  the  dvii  injury 
ai«  k«pc  distinct;  the  action  for  dami^ies  may  go  on  at  the  fame  time  with, 
or  aftar  the  piiUic  proaecution,  and  before  the  same  judges  and  jury.  Code 
iTIfutruciioH  CnmMle.    I^.IVel. 
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L  Justifiable  homicide  is  of  divers  kinds. 

1.  Such  as  is  owing  to  some  unavoidable  necessity j  without 
any  will,  intention,  or  desire,  and  without  any  inadvertence 
or  negligence  in  the  party  killing,  and  therefore  without  any 
shadow  of  blame.  As,  for  instance,  by  virtue  of  such  an 
office  as  obliges  one,  in  the  execution  of  public  justice,  to 
put  a  malefactor  to  death,  who  hath  forfeited  his  life  by  the 
laws  and  verdict  of  his  country.  This  is  an  act  of  necessity, 
^nd  even  of  civil  duty ;  and  therefore  not  only  justifiable,  but 
commendable,  where  the  law  requires  it.  But  the  law  must 
require  it,  otherwise  it  is  not  justifiable :  therefore  wantonly 
to  kUl  the  greatest  of  malefactors,  a  felon  or  a  trtutor,  attainted, 
or  outlawed,  deliberately,  uncompelled,  and  extrajudicially, 
is  murder  ^  For,  as  Bracton  f  very  justly  observes,  "  istud 
«  homicidium,  si  JU  ex  liven-e,  vel  delectatiane  effitndendi  hu^ 
"  manum  sanguinem^  licet  juste  occidatur  iste^  tamen  occisor 
"  peccat  mortalituTf  'propter  intentionem  corruptam**  And 
farther,  if  judgment  of  death  be  given  by  a  judge  not  au- 
thorized by  lawful  commission,  and  execution  is  done  accord- 
ingly, the  judge  is  guilty  of  murder  ^  And  upon  this  account 
sir  Matthew  Hale  himself,  though  he  accepted  the  place  of 
a  judge  of  the  common  pleas  under  Cromwell's  government, 
(since  it  is  necessary  to  decide  the  disputes  of  civil  property 
in  the  worst  of  times,}  yet  declined  to  sit  on  the  crown  side 
at  the  assizes,  and  try  prisoners ;  having  very  strong  objec- 
tions to  the  legality  of  the  usurper's  commission  ^;  a  distinc- 
tion perhaps  rather  too  refined ;  since  the  punishment  of 
crimes  is  at  least  as  necessary  to  society,  as  maintaining  tlie 
boundaries  of  property.  (2)     Also  such  judgment,  when  l^al, 

«  1  HaL  P.  C.  497.  «  1  Hawk.P«C.  cSg.  s.4.     I  Hal,  P.C.497. 

^  LS.  tr.9,  C.4.  f  Bttinet  in  fail  life. 


(2)  It  appears  from  his  life,  that  for  some  time  after  his  elevatioD  to  the 
bench  till  the  execution  of  Ch.l.,  sir  M.  Hale  sate  indiflferently  on  both 
sides  of  the  court  on  the  circuit ;  but  that  even  then  "  be  made  distinction 
between  common  and  ordinary  felonies,  and  offences  against  the  state  - 
for  the  last  he  would  never  meddle  in  them,  for  he  thought  these  might 
be  often  Ic^  and  w^urantablc  actions,  and  that  the  putting  men  to  death 
on  that  account  was  murder;  but  for  the  ordinaiy  felonies,  he  at  fint  was 
of  opinion,  that  it  was  as  necessary  even  in  times  of  usurpation  to  execute 
justice  in  those  cases,  as  in  matters  of  propmy."    pp.  38.  40. 
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must  be  executed  by  the  proper  officer,  or  his  appointed  de- 
puty ;  for  no  one  else  is  required  by  law  to  do  it,  which  re- 
quisition it  is,  that  justifies  the  homicide.  If  another  person 
doth  it  of  his  own  head,  it  is  held  to  be  murder  > :  even  though  [179] 
it  be  the  judge  himself  \  It  must  farther  be  executed,  ser-^ 
vato  juris  or  dine;  it  must  pursue  the  sentence  of  the  court 
If  an  officer  beheads  one  who  is  adjudged  to  be  hanged,  or 
vice  versdj  it  is  murder  * :  for  he  is  merely  ministerial,  and 
therefore  only  justified  when  he  acts  under  the  authority  and 
compulsion  of  the  law :  but  if  a  sheriff  changes  one  kind  of 
death  for  another,  he  then  acts  by  his  own  authority,  which 
extends  not  to  the  conmiission  of  homicide,  and  besides,  this 
licence  might  occasion  a  very  gross  abuse  of  his  power.  The 
king  indeed  may  remit  part  of  a  sentence ;  as  in  the  case  of 
treason,  all  but  the  beheading ;  but  this  is  no  change,  no  in- 
troduction of  a  new  punishment ;  and  in  the  case  of  felony, 
where  the  judgment  is  to  be  hanged^  the  king  (it  hath  been 
said)  cannot  legally  order  even  a  peer  to  be  beheaded  ^.  But 
this  doctrine  will  be  more  fully  considered  in  a  subsequent 
chapter.  (S) 

Again;  in  some  cases  homicide  is  justifiable,  rather  by 
the  permission^  than  by  the  absolute  command^  of  the  law, 
either  for  the  advancement  of  public  justicej  which  without 
such  indemnification  would  never  be  carried  on  with  proper 
vigour :  or,  in  such  instances  where  it  is  committed  for  the 
prevention  of  some  atrocious  crtW,  which  cannot  otherwise 
be  avoided. 

2.  Homicides,  committed  for  the  advancement  of  public 
justice,  are;  1.  Where  an  officer,  in  the  execution  of  his 
office,  either  in  a  civil  or  criminal  case,  kills  a  person  that 
assaults  and  resists  him*.  2.  If  an  officer,  or  any  private 
person,  attempts  to  take  a  man  charged  with  felony,  and  is 
resisted;  and,  in  the  endeavour  to  take  him,  kills  him°*. 

«  1  Hal.  P.C.  501.     1  Hawk.  P.C.  *  3  Inst.  52.  212. 

C.28.  S.9  1  1  Hal.  P.  C.  494.     I  Hawk.  P.C. 

h  Dalt  Just.  C.150.  c.  28.  ss.  II,  12.  17,  18. 

Finch.  L.S1.     3  Inst.52.     1  Hal.  "  1  Hal.  P.  C.494. 
P.C.  501. 

(3)  See  post,  Ch.  32. 
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This  is  similar  to  the  old  Gothic  constitutions,  which  (Stiern- 
hook  informs  us  ")  ^*  fwrem  si  aliter  capi  turn  posset,  occidere 
[  180  3  *'  permittunt.^  3.  In  case  of  a  riot,  or  rebellious  assembly, 
the  officers  endeavouring  to  disperse  the  mob  are  justifiable 
in  killing  them,  both  at  common  law  ^,  and  by  the  riot  act, 
1  Geo.  I.  C.5.  4.  Where  the  prisoners  in  a  gaol,  or  going  to 
a  gaol,  assault  the  gaoler  or  officer,  and  he  in  his  defence  kills 
any  of  them,  it  is  justifiable  for  the  sake  of  preventing  an 
escape  ^  5.  If  trespassers  in  forests,  parks,  chases,  or  war- 
rens, will  not  surrender  themselves  to  the  keepers,  they  may 
be  slain ;  by  virtue  of  the  statute  21  Edw.L  st*  1.  de  malefhc' 
ioribus  in  parciSy  and  S&4W.&M.  clO.  (4)  But  in  all 
these  cases,  there  must  be  an  apparent  necessity  on  the 
officer's  side;  xnz,  that  the  party  could  not  be  arrested  or 
apprehended,  the  riot  could  not  be  suppressed,  the  prisoners 
could  not  be  kept  in  hold,  the  deer-stealers  could  not  but 
escape,  unless  such  homicide  were  committed:  otherwise, 
without  such  absolute  necessity,  it  is  not  justifiable.  6.  If 
the  champions  in  a  trial  by  battle  killed  either  of  them  the 
other,  such  homicide  was  justifiable,  and  was  imputed  to  the 
just  judgment  of  God,  who  was  thereby  presumed  to  have 
decided  in  finrour  of  the  truth  \  (5) 

Ik  the  next  place,  such  homicide  as  is  committed  for  the 
prevention  of  any  fi^rcible  and  atrocious  crime,  is  justifiable  by 
the  law  of  nature';  and  also  by  the  law  of  England,  as  it 
stood  so  early  as  the  time  of  Bracton  %  and  as  it  is  since 
declared  by  statute  24  Hen.VIII.  c.5.  If  any  person  attempts 
a  robbery  or  murder  of  another,  or  attempts  to  break  open  a 
house,  in  the  night-time,  (which  extends  also  to  an  attempt 
to  bum  its)  and  shall  be  killed  in  such  attempt,  the  slayer 
shall  be  acquitted  and  discharged.  This  reaches  not  to  any 
crime  unaccompanied  with  force,  as  picking  of  pockets ;  or 
to  the  breaking  open  of  any  house  in  the  day  time,  unless  it 

"  dejurt  GoM.  tS.  c,S.  ^  1  Hawk.  P.C  c.  S8.  b.16. 

«  1  Hal.  P.C.495.    1  Hawk.  P.C.      '  Puff.  de.  j.n.&g.  /.2.  o.S. 
C.  65.  M-II,  IS.  *  2.  S.  Ir.8.  c.  36. 

9  1  HaL  P.C.  496.  '  1  Hal. P.C. 488. 


(4)  The  Statute  9&4W.&M.  c.  10.  was  repealed  by  16  O.X  cSO. 

(5)  Seeyol.in.p.537.  (7) 
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carries  with  it  an  attettipt  of  robbery  dso.  S0  Ae  Jewisli 
law,  which  punished  no  theft  with  death,  makes  hontcide 
only  jfffitifiable  in  case  cinocttamal  house4>reek]ng ;  ^  if  a  thief 
be  found  breaking  up,  and  he  be  ^  smitten  that  he  die^  there  [  181  ] 
**  shall  no  blood  be  shed  for  him :  if  the  suii  be  risen  upon 
/*  him,  there  diall  be  blood  shed  for  him^  f(»  he  should 
*^  make  full  restitution  \^  At  Athens,  if  any  theft  was  con^ 
mitted  by  night,  it  was  lawful  tokiU  the  ciiminal,  tf  taken  in 
thefacf :  and,  by  die  Roman  law  of  the  twelve  tables,  a  thief 
mif^t  be  slain  by  night  with  impunity:  or  even  by  day^, 
if  he  armed  himself  with  any  dangerous  weapon';,  whdch 
amounts  very  nearly  to  the  same  as  is  paroritted  by  our  oMirti 
constituticms.  (S) 

Thb  Roman  law  also  justifies  homicide,  when  committed  ;.  : 

in  defence  of  the  chastity  either  of  one's  self  or  relations  >: 
and  so  ako,  accor^i^  to  Selden  \  stood  the  law  in  the  Jewish 
republic.  The  Engli^  hiw  likewise  jusdfiea  a  woman,  kil]>- 
ing  one  who  attempts  to  ravish  her  ^  :  and  so  too  the  husband 
or  father  may  justify  killing  a  man  who  attempts  a  rape  upon 
his  wife  or  daughter :  but  not  if  he  takes  th^n.  in  adultery  by 
consent,  for  the  one  is  forcible  and  felonious,  but  not  the 
other  ^  (7)     And  I  make  no  doubt  but  the  forcibly  attempt- 

«  Ezed.xxB.  2.  *  de  kgjib*  HOraeor^l,^  «.3. 

"*  FMtcr.Anliq.  b.l.  o.24.  •  Bac.  Elem.  r^.5.   1  Hawk.  P.C. 

""  Gc.pnuMUon€tS.    jFjr.9.2.4.  c.2S.  a.Sl. 

^  "  JHoui  HadrianuM  retcripai  eunh  **  1  HaL  P.  C  485»  486. 
**  ^^tuprumti6iveinatinferentemoC'' 
''  aiks  tSmiienAtnu*'    (J^.48»  S.  K) 

(6)  The  French  law  proceeds  on  the  same  distinction ;  if  death  be  oc- 
casioned in  resisting  the  brealdng  into  a  dwelling-house  or  outhouse  in  the 
day-time^  it  is  excusable  homicide,  and  punishable  by  imprisonment  from 
one  year  to  five ;  but  it  is  styled  "  an  actual  necessity  of  lawful  defence,^ 
which  imports  no  crime  at  all,  when  the  same  crrwit  happent  in  resisting 
a  noc^irnal;  attack  or  robbery,  or  plunder  attempted  to  be  committed  ai 
any  lime  with  actual  personal  violence.  Code  Pdnal,  liv.iii.  e.s.  $  SSSi. 
5Q6.S99, 

(7)  The  French  law  probably  iachides  the  two  first  cases  in  this  seatence 
under  the  head  of  necessary  and  lawfiii  selMefence ;  as  to  the  third,  k 
makes  it  excusable  homicide  for  the  husband  to  kill  his  wife  and  her  par»- 
nonr  at  the  mondient  that  he  takes  them  in  the  act  of  adultery  in  the  fiunily 
dwelltng-house ;  while  he  himself  is  subjected  to  a  small  pecuniary  fine, 
which  may  be  lower  than  8l.  for  keeping  a  mistress  in  the  same  house. 
iLa  nudsm  conjugal^.)    Code  P^al,  Tit.  iii  t.  2.  ^  324,  839. ' 

VOL.  IV.  P 
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ing  a  crime  of  a  still  more  detestable  naUire,  may  be  equally 
resisted  by  the  death  of  the  unnatural  aggressor.  For  the 
one  uniform  principle  that  runs  through  our  own,  and  all 
other  laws,  seems  to  be  this ;  that  where  a  crime,  in  itself 
capital,  is  endeavoured  to  be  committed  by  forces  it  is  lawful 
to  repel  that  force  by  the  death  of  the  party  attempting. 
But  we  must  not  carry  this  doctrine  to  the  same  visionary 
length  that  Mr.  Locke  does :  who  holds  %  *<  that  all  manner 
'*  of  force  without  right  upon  a  man's  person,  puts  him  in  a 
*^  state  of  war  with  the  aggressor ;  and,  of  consequence,  that 
*^  being  in  such  a  state  of  war,  he  may  lawfully  kill  him  that 
''.puts  him  under  this  unnatural  restraint"  However  just 
this  conclusion  may  be  in  a  state  of  uncivilized  nature,  yet 
the  law  of  England,  like  that  of  every  other  well-r^rulated 
C  182  ]  community,  is  too  tender  of  the  public  peace,  too  careful  of 
the  lives  of  the  subjects,  to  ad<^t  so  contentious  a  system ;  nor 
will  suflfer  with  impunity  any  crime  to  be  prevented  by  death, 
unless  the  same,  if  committed,  would  also  be  punished  by 
death.  (8) 

In  these  instances  of  Justifiable  homicide,  it  may  be  observed 
that  the  slayer  is  in  no  kind  of  fault  whatsoever,  not  even  in 
the  minutest  degree ;  and  is  therefore  to  be  totally  acquitted 
and  discharged,  with  commendation  rather  than  blame.  But 
that  is  not  quite  the  case  in  excusable  homicide,  the  very  name 
whereof  imports  some  fault,  some  error,  or  omission :  so  tri- 
vial, however,  that  the  law  excuses  it  from  the  guilt  of  felony, 
though  in  strictness  it  judges  it  deserving  of  some  little  degree 
of  punishment 

*  Ess.  oa  gOT.  p.  t.  c.  5. 


(8)  In  caws  of  juiti£able  hooddde,  a  man  is  not  obliged  to  retreat  in  the 
first  instance^  and  he  may  pursue  his  adversary  until  he  has  secured  himself 
from  all  daqger,  and  if  he  kill  him  in  so  doing,  it  is  still  jusdfiaUe  sel£- 
defimoe.  But  a  bare  fear  of  any  of  these  attau^  however  well  grounded, 
as  that  another  lies  in  wait  to  take  away  the  party's  life,  unacoompanied 
with  any  overt  act  mdicative  of  snch  intention,  will  not  warrant  him  in 
killing  that  other  by  way  of  prevention ;  there  must  be  an  actual  danger 
at  the  time.  I(  however,  the  party  kiUii^  had  reasoBable  grounds  for 
believing  that  the  person  slain  had  a  fUoniousdes^i^ainst  him,  and  upon 
that  suppon|ion  Idll  him,  this  may  be  misadventure,  manslaughter  [or  even 
murder], acoordii^  to  drcumstances.    See Easlfs  P.O.  c5.  s.44. 
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II.  Excusable  homicide  is  of  two  sorts ;  either  per  in/br" 
tunium^  by  misadventure ;  or  se  drfendendoj  upon  a  principle 
of  self-preservation.  We  will  first  see  wherein  these  two 
q)ecies  of  homicide  are  distinct,  and  then  wherein  they 
agree. 

1.  Homicide  per  infbriuniwn  or  misadventurej  is  where  a 
man,  doing  a  lawful  act,  without  any  intention  of  hurt,  un* 
fortunately  kills  another :  as  where  a  man  is  at  work  with  a 
hatchet,  and  the  head  thereof  flies  off  and  kills  a  stander*by ; 
or  where  a  person  qualified  to  keep  a  gun,  is  shooting  at  a 
mark,  and  undesignedly  kills  a  man  ^ :  for  the  act  is  lawful, 
and  the  efiect  is  merely  accidental.  (9)  So  where  a  parent  is 
moderately  correctmg  his  child,  a  master  his  apprentice  or 
scholar,  or  an  ofiicer  punishing  a  criminal^  and  happens  to 
occasion  his  death,  it  is  only  misadventure:  for  the  act  of 
correction  was  lawful :  but  if  he  exceeds  the  bounds  of  mo- 
deration, either  in  the  manner,  the  instrument,  or  the  quan- 
tity of  punishment,  and  death  ensues,  it  is  manslaughter  at 
least,  and  in  some  cases  (according  to  the  circumstances) 
murder  * ;  for  the  act  of  immoderate  correction  is  unlawful. 
Thus,  by  an  edict  of  the  emperor  Constantine',  when  the  [  183  ] 
rigour  of  the  Roman  law  with  regard  to  slaves  b^gan  to  relax 
and  soflen,  a  master  was  allowed  to  chastise  his  slave  with 
ixxls  and  impris(»iment,  and,  if  death  accidentally  ensued,  he 
was  guilty  of  no  crime :  but  if  he  struck  him  with  a  club  or  a 
stone,  and  thereby  occasioned  his  death ;  or  if  in  any  other 
yet  grosser  manner,  "  immoderati  suo  jure  utaiur^  tunc  reus 
**  kamicidii  wV." 

But  to  proceed.    A  tilt  or  tournament,  the  martial  diver- 
sion of  our  ancestors,  was  however  an  unlawful  act ;  and  so 

*  1  Hawk*  P.C.  C.S9.  $  1.6.        •  1  HaLP.C.47S,  474*       '  Cod.  L9.  <.14. 

^— »-  imp     I-  I  I  ■  ■  »^— — ^»»»»  -Ml  ■»      1 

(9)  Mr.  J.Foster  includes  under  the  term  lawful  in  this  rule^  all  such 
acts  as  are  not  unlawful  tfi  se  —  and  says,  **  if  the  act  from  which  death 
ensued  were  barely  malum  prokMtum^  as  shooting  at  game  by  a  person  not 
qualified  by  the  statute4aw  to  keep  or  use  a  gun  for  that  puipose^  the  case 
of  a  person  so  odfending  wfll  fall  under  the  same  rule  as  that  of  a  qualified 
many  for  the  statutes  prohibiting  the  destructioD  of  game  under  eertmn 
penMee  will  not,  m  a  question  of  this  kind,  enhance  the  accident  beyond 
its  intriasic  moment,  p.  859. 

p  2 
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are  boidog  and  sword-playing,  the  succeeding  amusement  of 
their  posterity :  and  therefore  if  a  knight  in  the  former  case, 
or  a  gladiator  in  the  latter,  be  killed,  such  killing  is  felony  or 
manslaughter*  (10)  But  if  the  king  command  or  permit  sudi 
diversion,  it  is  said  to  be  only  misadventure ;  for  then  the.  act 
is  lawful  K  In  like  manner,  as  by  the  laws  both  of  Athens 
and  Rome,  he  who  killed  another  in  the  pancratium,  or  pub- 
lic games  authorized  or  permitted  by  the  state^  was  not  held 
to  be  guik^  of  homicide  \  Likewise  to  whip  another^s  horsey 
whereby  he  runs  over  a  child  and  kills  him,  is  held  to  be  ac- 
cidental in  the  rider,  for  he  had  done  nothing  unlawful :  but 
manslaughter  in  the  person  who  whipped  him,  for  the  act  was 
a  trespass,  and  at  best  a  piece  of  idleness,  of  inevitably  dan- 
gerous consequence'*  And  in  general,  if  death  ensues  in 
consequence  of  an  idle^  dangerous,  and  unlawful  sport,  as 
shooting  or  casting  stcmes  in  a  town,  or  die  barbarous  diver- 
sion of  cock-throwing,  in  these  and  similar  cases,  the  slayer  is. 
guihy  of  manslaughter,  and  not  misadveature  only,  for  these 
are  unlawful  acts  K 

2.  HoMiciDE«in  se^defence,  or  se  de/endendo,  upon  a  sud- 
den afiray,  is  also  excusable,  rather  than  justifiable,  by  the 
English  law.  This  species  of  self-defence  must  be  distin- 
guished from  that  just  now  mentioned,  as  calculated  to  hinder 
the  perpetration  of  a  capital  crime;  which  is  not  only  a 
[  184  ]  matter  of  excuse,  but  of  justification.  But  the  self^efence, 
which  we  are  now  speaking  o^  is  that  whereby  a  man  may 
protect  himself  from  an  assault  or  the  like^  in  the  course  of 
a  sudden  brawl  or  quarrel,  by  killing  him  who  assaults  him. 
And  this  is  what  the  law  expresses  by  the  word  chancC'mecUeyj 
or  (as  some  rather  choose  to  write  it)  chaud-medley,  the  for- 

■  1  HaL  P.C.  47S.     1  Hawk.  P.C.       *  1  Hawk.  P.C.  c.89.  §  S. 
C.29.  §  S.  ^  Ibid.  C.S9.  §  4.     1  Hal.  P.C. 472. 

h  Plate»  de  LL.  Hb.7.    J7.9.S.7.      Fo8t.861. 


(10)  Tliere  ieem«  to  be  a  solid  distinctioa  between  boxing  and  fencing 
which  was  adverted  to  in  the  case  of  HwU  v.  BeU^  lBingh.s.  To  teach 
and  learn  to  box  and  to  fence  are  equally  lawful;  they  are  both  the  art  of 
self-defence ;  but  sparring  exhibitions  are  unlawful,  because  they  tend  to 
form  prize  fighters,  and  priie  fighting  is  illegal ;  but  fendng  exhibitioni 
have  no  nnular  tendency. 


i 
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mer  of  Whidi  in  its  etymology  signifies  a  casual  afiray,  tbc 
latter  an  afiray  in  the  heat  of  blood  or  passion ;  both  of  tfaem 
of  pretty  mudi  the  same  import:  but  the  former  is  in  comnKm 
speech  too  often  erroneously  applied  to  any  manner  of  horni^ 
t^de  by  misadventure;  whereas  it  appears  by  the  statute 
24  Hen.  VIII.  c.5.  and  our  and^it  books  \  that  it  is  properly 
applied  to  such  killing  as  liappens  in  sei&d^mce  upon  a 
sadden  rencounter  *".  This  right  of  natural  defence  does  not 
imply  a  right  of  attacking :  for,  instead  of  attacking  one  an*- 
other  for  injuries  past  or  impending,  men  need  only  have 
recourse  to  the  proper  tribunals  of  justice.  They  eannot 
therefore  legally  exercise  this  right  of  preventive  defence,  bnt 
m  sudden  and  violent  cases  when  certain  and  immediate  suf- 
fering would  be  the  consequence  of  waiting  for  the  assist- 
ance of  the  law.  Wherefore  to  excuse  homicide  by  the  plea 
of  self-defence,  it  must  appear  that  the  slayer  had  no  other 
possibk  (or,  at  least,  probiA>le)  means  of  escaping  from  lus 
assailant. 

It  is  frequently  difficult  to  distingnish  this  species  cf  homi- 
cide (upon  ckance-fnedley  in  sd&defence)  from  that  of  man- 
slaughter, in  the  proper  legal  sense  of  the  word  \  But  the 
true  criterion  between  tfaem  seems  to  be  thisi  when  both 
parties  are  actually  combating  at  the  time  when  the  mortal 
stroke  is  given,  the  slayer  is  then  guilty  of  manslatt^ter;  but 
if  the  slayer  has  not  b^un  the  fight,  or  (having  begun)  en- 
deavours to  decline  any  forther  struggle,  and  afterwards, 
being  dosely  pressed  by  his  antagonist,  kills  him  to  avoid  his 
own  destruction,  this  is  homkide  excusable  by  selMefeiee'". 
For  which  reason  the  law  requires,  that  the  perso%  who  kills 
another  in  his  own  defence,  should  have  retreated  as  &r  as  he 
convenientiy  or  safely  can,  to  avoid  the  violence  of  the  assault,  [  185  ] 
before  he  turns  upon  his  assailant ;  and  that  not  factitiously,  or 
in  order  to  watch  his  opportunity,  but  from  a  real  tenderness 
of  sheddmg  his  brother's  blood.  And  thoi^h  it  may  be 
cowardice,  in  time  of  war  between  two  independent  nations, 
to  flee  from  an  enemy ;  yet  between  two  fellow-subjects  the 
law  countenances  no  such  point  of  honour :  because  the  king 

>  Steunf.  P.C.  16.  "  3  Inst.  55. 

"  3  Inst  55,  57,     F«t  275, 276.  *  Fait.  277. 
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and  his  courts  are  the  vindices  itffuriarunh  and  wQl  give  to  the 
parly  wronged  all  the  satisfection  he  deserves  K  In  this  the 
civil  law  also  agrees  m^ith  ours^  or  perhaps  goes  rather  &r- 
ther;  *^  qui  cum  aliter  iueri  se  nan  possuni^  damni  adpam 
**  dederint^  innoxii  sunt  ^'^  The  party  assaulted  must  there- 
•  fore  flee  as  ftr  as  he  conveniently  can,  either  by  reason  of 
some  wall,  ditch,  or  other  impediment;  or  as  fiur  as  the  fierce- 
ness of  the  assault  will  permit  him ' :  for  it  may  be  so  fierce 
as  not  to  allow  him  to  yield  a  step,  without  manifest  danger 
of  his  life,  or  ^lormous  bodily  harm ;  and  then  in  his  defence 
he  may  kill  his  assailant  instantly.  And  this  is  the  doctrine 
of  universal  justice  %  as  weVL  as  of  the  municipal*  law. 

And  as  the  manner  of  the  defence,  so  is  also  the  time  to 
be  considered :  for  if  the  person  assaulted  does  not  feU  upon 
the  aggressor  till  the  a£fray  is  over,  or  when  he  Is  nmning 
away,  this  is  revenge,  and  not  defence.  Neither,  under  the 
colour  of  self-defence,  will  the  law  permit  a  man  to  screen 
himself  fix>m  the  guilt  of  deliberate  murder :  for  if  two  per- 
sons, A  and  B,  agree  to  fight  a  duel,  and  A  gives  the  first 
onset,  and  B  retreats  as  far  as  he  safely  can,  and  then  kills  A, 
this  is  murder^  because  of  the  previous  malice  and  concerted 
design  ^  But  if  A  upon  a  sudden  quarrel,  assaults  B  first,  and 
upon  B's  returning  the  assault,  A  really  and  bondjlde  flees ; 
and,  b^g  driven  to  die  wall,  turns  again  upon  B  and  kills 
him :  this  may  be  se  defendendo  according  to  some  of  our 
[  186  ]  writers^;  though  others^  haye  thought  this  opinion  too  fe- 
vourable;  inasmuch  as  the  necessity,  to  which  he  is  at  last  re- 
duced, originally  arose  from  hb  own  &ult  (11)     Under  this 

r  1  HaL  P.O.  481, 48S.  *  1  Hd.  P.C.  4T9i 

<ii^.  9iS.4ik  "  lHaLPkC.489* 

'  1  HiL  P.C.  48S.  ^  I  Hawk.  P.C.  c.89.  f  17. 
*  Puff.  1.2.  C.5.  i  IS. 

(li)  The  case  here  ptit  doubtfuDy  was  stated  absolutely  a  few  sebtentfes 
befoi^  on  the  anthority  of  Foster,  P->77k»  as  a  case  of  excusable  self-de- 
fence. Foster  says,  as  in  the  case  of  manslaughter  upon  sudden  provoca- 
tionsy  where  the  parties  fight  on  equal  tennsy  all  malice  apart,  it  mattereth 
not  who  gave  the  first  blow ;  so  in  ibis  case  of  excusable  self-defence,  I 
thittk  the  first  assault  in  «  sudden  affray,  all  malice  apart,  will  make  no 
difiisrenoe,  if  either  party  quUtetk  the  conAat,  and  retreateth  before  a  mortai 
wound  be  gtwn.  In  East's  Pl.C.  chiV,  §55.  the  same  doctrine  is  main- 
tained. 
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excuse,  of  self-defence,  the  principal  civil  and  natural  relations 
are  comprehended ;  therefore  master  and  servant^  parent  and 
child,  husband  and  wife,  killing  an  assailant  in  the  necessary 
defence  of  each  other  respectively,  are  excused ;  the  act  of  the 
relation  assisting  being  construed  the  same  as  the  act  of  the 
party  himself'. 

There  is  one  species  of  homicide  se  drfendendo^  where 
the  party  idain  is  equally  innocent  as  he  who  occasions  his 
death :  and  yet  this  homicide  is  also  excusable  from  the  great 
universal  principle  of  sel&preservati<Hi,  which  prompts  every 
man  to  save  his  own  life  preferably  to  that  of  another,  where 
one  of  them  must  inevitably  perish.  As,  among  others,  in 
that  case  mentioned  by  lord  Bacon  ^,  where  two  persons,  being 
shipwrecked,  and  getting  on  the  same  plank,  but  finding  it 
not  able  to  save  them  both,  one  of  them  thrusts  the  other 
from  it,  whereby  he  is  drowned.  He  who  thus  preserves 
his  own  life  at  the  expenoe  of  another  man's,  is  excusable 
through  unavoidable  necessity,  and  the  principle  of  selMe- 
fence ;  since  their  both  remaining  on  the  same  weak  plank  is 
a  mutual,  though  innocent,  attempt  upon,  and  an  endanger- 
ing o^  each  other's  life.  (12) 

Let  us  next  take  a  view  of  those  circumstaDoes  whereat 
these  two  species  of  homidde,  by  misadventure  and  selMe- 
fence,  agree ;  and  those  are  in  their  blame  and  punishment. 
For  the  law  sets  so  high  a  value  upon  the  life  of  a  man,  that 
it  always  intends  some  misbehaviour  in  the  person  who  takes 
it  away,  imless  by  the  command  or  express  permissioft  of  the 
law.  In  the  case  of  misadventure,  it  presumes  negligence^  or 
at  least  a  want  of  sufficient  caution  in  him  who  was  so  un* 
fortunate  as  to  commit  it;  who  therefore  is  not  altogether 
faultless '«  And  as  to  the  necessity  which  excuses  a  man 
who  kills  another  se  defendendo^  lord  Bac<m*  entitles  it  ne^  [  187  ] 
cessitas  adpabiUs^  and  thereby  distinguishes  it  from  the  fonner 
necessity  of  killing  a  thief  or  a  malefactor.     For  the  law  in^ 

<  1  Hd.  P.  C.  4844  *  1  Hawk.  P.C.  c.  SS.  |  S4. 

'  £lem.ng.5.  Seediol  Hawk.  P.C.    "  £l«m.  reg.5. 
c.  28.  §  26. 

^■'       ■  I         ■         »        I  ■-.■■■  m     t       .11     II      II.        ■  Ml  in  I. 

(13)  Cod£  Cic  de  Of&c.  l.iiL  caudii. 
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4end8  4iiat  the  qparfd  or  aasauk  arose  jfiNxm  some  uduiowii 
mcong,  or  smne  provocatbn,  eitber  in  wcH'd  or  4eed:  and 
oince  ia  <|iBirrel8  both  parties  may  be»  and  usiudlj  axtty  in 
aoine  fault ;  and  it  acanse  can  be  4xied  who  was  onginally  in 
the  wroi^;  the  kw  will  not  hold  the  sBTvivor  entfanely  giolt- 
less.  But  it  is  clear,  in  the  other  case,  that  where  I  kill  a 
thief  that  breaks  into  my  house,  the  original  de&ult  can 
»e¥Br  be  upon  my  side.  The  law  besides  may  have  a  fiuther 
Tiew^  to  jnake  tiiie  Grime  of  homicide  more  odious^  and  to 
KMitian  men  how  ihey  ▼enture  to  kill  another  •upon  their  own 
peiYate  judgment ;  by  ordaining^  that  he  who  slays  his  nei^H 
honr,  without  an  express  warrant  from  the  law  so  to  do,  shall 
in  no  cose  be  absolatdy  ftee  from  gmh. 

Nob  IB  tka  law  ms£  Fnglinid  singular  in  this  rei|iect  Even 
the  slau^ter  cf  enemies  respired  a  solemn  pm^gation  among 
4fae  Jews ;  aAich  hnfdies  thait  Ibe  death  of  a  omao,  however 
it  happens,  wifl  leave  some  stun  behind  it.  And  the  Mo- 
sueal  law^  Ji^fMHnted  ceitem  cities  of  refiige  far  him  ^  who 
^  killed  hn  neighboor  ooawaiei :  as  when  a  man  .goeth  inio 
^  the  wood  with  his  neighbour  to  hew  wood,  and  his  hand 
**  fetcheth  a  stroke  with  the  ax  to  cut  down  the  tree,  and  the 
'*  head  slippeth  from  the  helve,  and  lighteth  upon  his  neigh* 
^  bovr  that  he  die^  he  shaD  floe  imto  one  of  those  cities  and 
^  live.''  But  tt  seems  he  was  not  held  wholly  blameless^ 
any  store  than  in-the  English  law ;  since  the  avei^er  of  Uood 
might  slay  him  ibefoie  he  leached  his  asyhim,  or  if  he  after- 
wards stirred  out  of  it  till  ihe  death  of  the  hi^  priest.  In 
the  irapeiial  kw  likewise*^  casual  homicide  was  sKCused,  by 
the  indalgence  cf  the  emperor  signed  with  his  own  sigs 
manual,  ^  comaiatitme  piiadptt?^  otherwise  the  death  of  a 
man^  however  committed,  was  ia  some  degree  ponidudble. 
Araoag  the  Greeks^  homicide  by  misfortune  was  e9q[>ialed 
C  1«6  ]  bgr  volotitaty  banidiraent  for  a  year^  In  Saxcsiy  a  fine  is 
paid  to  the  kindied  cf  the  slain;  which  also,  among  the 
Western  Goths,  was  little  inferior  to  that  ai  voluntary  homiF^ 

^  ^umb.  C.S5.  andDeut.  c.l9.  thought  to  allude,  when  ht  rcninds 

<  Cod,9^  16.5.  Achilles  iHifafe  twcntjHhird  llMd,  that 

*  i^atOy  die  Leg>  £0.9.  when  a  child  he  waa  obliged  to  flee  his 

*  To  this  expiation  by  baniihment  the  country  for  casually  killing  his  plaf-fela 
spirit  of  Fktroclus  in  Hoincr  may  be  lewj  **  riftnn  vbic  iB^kmf.'* 
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iside':  and  in  France^  no  person  is  ever  ahscdved  in  cases  of 
this  nature,  without  a  largess  to  the  poor,  and  the  charge  c^ 
certain  masses  for  the  soul  of  Ihe  party  killed.  (IS) 

The  penalty  inflicted  by  our  laws  is  said  by  sir  Edward 
Coke  to  have  been  ahtiently  no  less  than  death**;  which 
however  is  with  reason  denied  by  later  and  more  accurate 
wrkers  K  It  seems  rather  to  have  consisted  in  a  forfeiture, 
some  say  of  all  the  goods  and  chattels,  others  of  only  part 
of  them,  by  way  of  fine  or  icer^ld  ^ :  which  was  probably 
disposed  o^  as  in  France,  in  pios  usus,  acccnrding  to  the  hu- 
mane superstition  of  the  times,  for  the  benefit  of  his  soul 
who  was  thus  suddenly  sent  to  his  account,  with  all  his  im- 
perfiaotions  on  his  head.  But  that  reason  having  loqg  ceased, 
and  the  penary  (especially  if  a  total  forfeiture)  growiqg  more 
^severe  than  was  intended,  in  proporticm  as  :pers<»ial  property 
has  become  mere  considerable,  the  delinquent  has  now,  and 
has  had  as  early  as  our  records  will  reach  *,  a  pardon  and  writ 
of  restitution  of  Us  goods  as  jbl  matter  of  course  and  ngbl^ 
only  paying  for  suing  out  the  same  '"•  And  indeed  to  prevent* 
this  ^xpence,  in  cases  where  the  death  has  notoriously  hap- 
pmed  by  misadventure  or  in  selMefenoe^  the  judges  will  usu- 
ally permk  (if  not  direct)  a  general  verdict  of  acquittal  *• 

III.  Felonious  homicide  is  an  act  of  a  very  different  na- 
ture firom  the  former,  being  the  killing  of  a  human  creature, 
of  any  age  or  sex,  without  justification  or  excuse.  This  may 
be  done  dther  by  killing  one's  self,  or  another  man. 

'  SlAenth,dejun  Goth,  1.3.  €.4.  ^  Foflt.2S7. 

>  DeMorney,  on  the  digest  '  Foftt.28d. 

*•  2  Inst.  148. 315.  "  2  Hawk.  P.C.  c  37.  $  2. 

*  1  HflL  P.C.  425.     1  H«wk.  P.C.  "  Post. 288. 
£.29.  S  »1.     Fast.  8S^  Ac 

(13)  See  snte,  p.lSl.fi.S.  The  French  law  adopts  a  disttnctton  be* 
tween  homicide  fay  misadrenture,  and  exousable  homidde,  but  tibe  lat- 
ter corresponds  more  exactly  with  our  sianslaugbter  than  with  our  te 
defendendo,  and  is  subjected  to  a  heavier  punishment.  Homicide  by  awk- 
wardness (nuUadreae)^  imprudence,  inattention,  negligence,  inobservance 
of  rules,  must  always  be  involuntary,  which  is  not  the  case  withlomicide 
9e  dtfendendos  the  punishment  is  imprisonment  varying  from  three  months 
to  two  years,  and  a  fine  from  60  to  600  francs.  The  French  law  has  no 
division  of  this  crime  corresponding  exactly  with  our  te  defendendo.  Code 
P^nal,  liv^iii.  tiL2.  §  319. 
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Self-murder,  the  pretended  heroism^  but  real  cowardice, 
of  the  Stoic  philosophers,  who  destroyed  themselves  to  avoid 
those  ills  which  they  had  not  the  fortitude  to  endure,  though 
the  attempting  it  seems  to  be  countenanced  by  the  civil  law^, 
yet  was  punished  by  the  Athenian  law  with  cutting  off  the 
hand  which  committed  the  desperate  deed  ^  And  also  the 
law  of  England  wisely  and  religiously  considers,  that  no  man 
hath  a  power  to  destroy  life,  but  by  commission  firom  God, 
the  author  of  it ;  and  as  the  suicide  is  guilty  of  a  double  of- 
fence; one  spiritual,  in  invading  the  prerogative  of  the  Al- 
mighty, and  rushing  into  his  immedia^te  presence  uncalled 
for ;  the  other  temporal,  against  the  king,  who  hath  an  interest 
in  the  preservation  of  all  his  subjects ;  the  law  has  therefore 
ranked  this  among  the  highest  crimes,  making  it  a  peculiar 
species  of  felony,  a  felony  committed  on  one's  sdf.  And  this 
admits  of  accessories  before  the  feet,  as  well  as  other  felonies ; 
for  if  one  persuades  another  to  kill  himself  and  he  does  so, 
the  adviser  is  guilty  of  murder  \  A  Jhh  de  se  therefore  is  he 
that  deliberately  puts  an  end  to  his  own  existence,  or  commits 
any  unlawful  malicious  act,  the  consequence  of  which  is  his 
own  death :  as  if  attempting  to  kill  another,  he  runs  upon  his 
antagonist's  sword :  or  shooting  at  another  the  gun  bursts  and 
kills  himself'.  The  party  must  be  of  years  of  discretion,  and 
in  his  senses,  else  it  is  no  crime.  But  this  excuse  ought  not 
to  be  strained  to  that  length,  to  which  our  coroners'  juries  are 
apt  to  carry  it,  viz.  that  Uie  very  act  of  suicide  is  an  evidence 
of  insanity ;  as  if  every  man,  who  acts  contrary  to  reason, 
had  no  reason  at  all :  for  the  same  argument  would  prove 
every  other  criminal  non  compos^  as  well  as  the  self-murderer. 
The  law  very  rationally  judges,  that  every  melancholy  or  hy- 
pochondriac fit  does  not  deprive  a  man  of  the  capacity  of 
discerning  right  from  wrong ;  which  is  necessary,  as  was  ob- 
[  190  ]  served  in  a  former  chapter',  to  form  a  l^al  excuse.  And 
therefore  if  a  real  lunatic  kills  himself  in  a  lucid  interval,  he 
is  B,Jelo  de  se  as  much  as  another  man^ 


o  **8i  ^fuit  tmpaHeniia  doMi,  aui        ">  Keilw.  13^. 
«  iaedio  viiae,  out  marho,  autfitrore,        '  1  Ha#k.  F.C.  C.S7.  $4;      i  Hiff« 

•*  aytpudore,moHmahuitnonanimittd'  P.C.41S. 
"  vertalur  in  eum.  *'    jy.  49. 16*  6.  "  See  peg.  94. 

P  Pot.  Aotiq.  b.l.  c.S«.  ^  1  Hal.  P.  C.  41S. 
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But  now  the  question  follows,  what  punishment  can 
human  laws  inflict  on  one  who  has  withdrawn  himself  from 
their  reach?  They  can  only  act  upon  what  he  has  lefl 
behind  him,  his  reputation  and  fortune :  on  the  former  by 
an  ignominious  burial  in  the  highway,  with  a  stake  driven 
through  hiis  body  (14);  on  the  latter,  by  a  forfeiture  of  all  his 
goods  and  chattels  to  the  king :  hoping  that  his  care  for  either 
his  own  reputation,  or  the  welfare  of  his  femily,  would  be 
some  motive  to  restrain  him  from  so  desperate  and  wicked 
an  act  And  it  is  observable,  that  this  forfeiture  has  relation 
to  the  time  of  the  act  done  in  the  felon's  lifetime,  which  was 
tiie  cause  of  his  death.  As  if  husband  and  wife  be  possessed 
joindy  of  a  term  of  years  in  land,  and  the  husband  drowns 
himself;  the  land  shall  be  forfeited  to  the  king,  and  the  wife 
shall  not  have  it  by  survivorship.  For  by  the  act  of  casting 
himself  into  thewater  he  forfeits  the  term ;  which  gives  a  titie 
to  the  king,  prior  to  the  wife's  tide  by  survivorship,  which 
could  not  accrue  till  the  instant  of  her  husband's  death". 
And  though  it  must  be  owned  that  the  letter  of  the  law  herein 
borders  a  littie  upon  severity,  yet  it  is  some  alleviation  that 
die  power  of  mitigation  is  lefr  in  die  breast  of  die  sovereign, 
who  upon  this  (as  on  aU  other  occasions)  is  reminded  by  the 
oath  of  his  office  to  execute  judgment  in  mercy.  ^ 

Th£  other  species  of  criminal  homicide  is  that  of  killing 
another  man*  But  in  this  there  are  also  degrees  of  guilt, 
which  divide  the  ofiience  into  manslaugJiier  and  murder.  The 
difference  between  which  may  be  pardy  collected  fit>m  what 
has  been  incidentally  mentioned  in  the  preceding  articles, 
and  principally  consists  in  this,  that  manslaughter  (when  vo- 
luntary) arises  from  the  sudden  heat  of  the  passions,  murder 
from  die  wickedness  of  the  heart. 

■  Finch.  L.  316. 


(14)  The  law  is  altered  in  this  respect  by  the  4  G.4.  c.  53.,  which  directs 
that  a  penonfelo  de  we  shall  be  buried  without  any  stake  driven  through' 
die  body  privately  in  a  churcfa*3rardy  within  twenty-four  hours  from  the 
finding  of  the  inipiisition,  and  between  the  hours  of  nine  and  twelve  at 
night;  but  the  statute  does  not  authorise  the  performing  the  rites  of 
christiai  burial. 
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1.  Manslaughter  is  dierefore  thus  defined  %  die  un- 
lawful killing  of  another  without  malice  either  express  oir 
implied  (15) :  which  may  be  either  Tcduntarily,  upon  a  sudden 
heat;  or  involuntarily,  but  in  the  commission  of  some  un- 
lawful act.  These  were  called  in  the  Gothic  constitutions 
^*  homicidia  vulgaria  ;  quae  out  casu,  out  etiam  sponte  commit- 
**  tuntur,  sed  in  subitaneo  quodam  imcundiae  colore  et  impetu  \*' 
And  hence  it  fi>llowB,  that  in  manslaughter  there  can  be  no 
accessaries  before  the  fact ;  because  it  must  be  done  without 
premeditation. 

As  to  the  first,  or yoiuntary  branch:  if  upon  a  sadden 
quarrel  two  persons  fight,  and  one  of  them  kills  the  other, 
this  18  manslaughter :  and  so  it  is,  if  they  upon  such  an  occa- 
sion go  out  and  fight  in  a  field ;  for  this  is  one  continued  act 
of  passion  ':  and  the  law  pays  that  regard  to  human  frailty, 
as  not  to  put  a  hasty  and  a  deliberate  act  upon  the  same  footing 
wilh  regard  to  guilt.  So  also  if  a  man  be  greatly  provoked, 
as  by  pnUing  his  nose,  or  other  great  ind^nity,  and  imme- 
diately kills  the  aggressor,  though  this  is  not  excusable  se  de- 
fendendOi  since  there  is  no  absolute  necessity  for  doing  it  to- 
preserve  himself;  yet  neither  is  it  murder,  for  there  is  no 
previous  malice ;  bat  it  is  manslaughter  ^.  But  in  this,  and 
in  every  other  case  of  homicide  upon  provocation,  if  there 
be  a  sufficient  cooUng^time  for  passion  to  subside  and  reason 
to  interpose,  and  the  person  so  provoked  afterwards  kills  the 
other,  this  is  deliberate  revenge  ancl  not  heat  of  blood,  and 
acooidiagly  amounts  to  murder  *.  So  if  a  man  takes  another 
in  the  act  of  adultety  with  his  wife,  and  kills  him  directly 
upon  the  spot ;  though  this  was  allowed  'by  the  laws  of 
Soloa%  as  likewise  by  the  Roman  civil  law,  (if  the  adulterer 

"*  1  Hal.  P.  C.  466.  y  Kelyng.lS5. 

^  Stiernh.  dejure  Goth,  /.S.  c.4.  *  Post.  S96. 

*  1  Hawk.  P.C.  c.  31.  §  29.  ■  HutMch.  invit.  SoUm. 


(15)  lfale'8  definition  in  the  place  referred  to  Taries  from  that  in  the 
text,  by  Eubstituting  the  word  **  volantaiy**  for  **  uiilawfiil.*'  Blackttoiie's 
defimdon  it  iaige  enough  to  inclade  hoodcide  $e  defmiendo;  peihaps  the 
word  ^  feloniotis"  would  be  the  proper  qnalification ;  the  felony  would  then 
distinguish  it  from  excusable  homicide,  and  the  absence  of  malice^  from 
murder. 
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was  found  in  tiie  hnsbiad's  own  housed)  and  also  among  the 
antient  Goths  ^ ;  yet  in  England  it  is  not  absolutely  ranked 
in  the  class  of  justifiable  homicide,  as  in  case  of  a  forcible 
rape,  but  it  is  mansku^ter ''•  (16)  It  is  however  the  lowest  [  192  3 
degree  of  it ;  and  therefore  in  such  a  case  the  court  directed 
the  burning  in  the  hand  to  be  gently  inflicted,  because  there 
could  not  be  a  greater  provocation  \  Manslaughter  therefore 
on  a  sudden  provocation  diffisrs  irom  excusable  homicide  se 
defendendo  in  this  :  that  in  one  case  there  is  an  apparent  ne- 
cessity, for  self-preservation,  to  kiQ  the  aggressor :  in.the  other 
no  necessity  at  all,  being  only  a  sudden  act  of  revenge. 

The  second  branch,  or  itvookmiaty  manslaughter,  differs 
also  firom  homicide  excusable  by  misadventure,  in  this ;  that 
misadventure  always  happens  in  consequence  of  a  lawful  act, 
but  this  species  of  manslaughter  in  consequence  of  an  unlaw- 
ful <Mie«  As  if  two  persons  play  at  sword  and  buckler,  unless 
by  the  king's  command,  and  (me  of  them  kills  the  other :  this 
is  manslaughter,  because  the  ctfiginal  act  was  unlawful ;  but 
it  is  not  murder,  for  the  one  had  no  intent  to  do  the  other 
any  personal  mischief '.  So  where  a  person  does  an  act,  law- 
ful in  itself,  but  in  an  unla¥rful  manner,  and  vrithout  due 
caution  and  circumspection :  as  when  a  workman  flings  down 
a  stone  or  piece  of  timber  into  the  street,  and  kills  a  man  ; 
this  may  be  either  misadventure^  manslaughter,  or  murder, 
accofdii^  to  the  circumstances  under  which  the  origmel  act 
was  done :  if  it  were  in  a  country  village,  where  few  passengers 
are,  and  he  calls  out  to  all  people  to  have  a  care,  it  is  misad- 
venture only ;  but  if  it  were  in  London,  or  other  populous 
town,  where  people  are  continually  passing,  it  is  manslaughter, 
though  he  gives  loud  warning  ^ ;  and  murder,  if  he  knows  of 
their  passing,  and  gives  no  warning  at  all,  for^^then  it  is  malice 
against  all  mankind  ^.  And,  in  general,  when  an  involuntary 
killing  happens  in  consequence  of  an  unlawful  act,  it  will  be 
either  murder  or  manslaughter ',  according  to  the  nature  of 


*  -QT.  48,  5.  24. 

c  Sdcnu  d€jwr9  G^ilu  1.3.  c.3. 

«  1  Hal.  P.C.486. 

<  Sir  T.  lUym.  212. 


'  3  In8t.56. 

•  Kel.4a 

^  3  Init.  57. 

^  Our  statute  law  has  severely  ani- 


(16)  See  aiite,.p.  isi.  (n.  7.) 
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the  act  which  occasioned  it     If  it  be  in  prosecution  of  a  felo- 
[  193  ]  nious  intent,  or  in  its  consequences  naturally  tended  to  blood- 
shed, it  will  be  murder ;  but,  if  no  more  was  intended  than  a 
mere  civil  trespass,  it  will  only  amount  to  manslaughter^. 

Next,  as  to  the  punishmeni  of  this  degree  of  homicide :  the 
crime  of  manslaughter  amounts  to  felony,  but  within  the  benefit 
of  clergy ;  and  the  offender  shall  be  burnt  in  the  hand,  and 
forfeit  all  his  goods  and  chattels.  (17) 

But  there  is  one  species  of  manslaughter,  which  is  punished 
as  murder,  the  benefit  of  clergy  being  taken  away  from  it  by 
statute;  namely,  the  ofienoe  of  mortally  stabbing  another, 
though  done  upon  sudden  provocation.  For*  by  statute 
iJad.  C.8.  when  one  thrusts  or  stabs  another,  not  then 
having  a  weapon  drawn,  or  who  hath  not  then  first  stricken 
the  party  stabbing,  so  that  he  dies  thereof  within  six  months 
after,  the  oflfender  shall  not  have  the  benefit  of  clergy,  though 
he  did  it  not  of  malice  aforethought.  This  statute  was  made 
on  account  of  the  firequent  quarrels  and  stabbings  with  short 
daggers,  between  the  Scotch  and  the  English  at  the  accession 
of  James  the  first  %  and  being  therefore  of  a  temporary  nature, 
ought  to  have  expired  with  the  mischief  which  it  meant  to 
remedy.  For  in  point  of  solid  and  substantial  justice,  it  can- 
not be  said  that  the  mode  of  killing,  whether  by  stabbing, 
strangling,  or  shooting,  can  either  extenuate  or  enhance  the 
guilt :  unless  where^  as  in  the  case  of  poisoning,  it  carries  with 
it  an  internal  evidence  of  cool  and  deliberate  malice.    But  the 

madTerted  on  one  ipedes  of  criminal  paaaenger  aball  tben  be  drowned,  such 

negligence,   wberebj   the  deeth  of  a  waterman  is  guil^  (not  of  manslaugh- 

man  is  occasioned.      For  by  statute  ter,  but)  of  iUony,  and  shall  be  tnmtf- 

10  Oeo.II.  cSl.  if  any  waterman  be-  ported  as  a  lelon. 

tween  Gravesend  and  Vl^ndsor  reoeiTes  J  Foster,  858.  1  Hawk.  P.  C.  c.31. 

into  his  boat  or  barge  a  greater  number  §41. 

of  poBons  than  the  act  allows,  and  any  ^  Lord  Raym.  140. 

(17)  By  the  9G.4.  c.58.  tbis  punishment  is  altered,  and  manslaughter 
now  subjects  the  prisoner  to  transportation  for  life  or  years,  to  imprison* 
ment  with  or  without  hard  labour  for  any  term  not  exceeding  three  yean^ 
or  to  a  pecuniaiy  fine,  at  the  discretion  of  the  court ;  and  the  suffering  the 
punishment,  or  paying  the  fine,  has  all  the  same  effiM*t8  and  consequences 
as  the  niflering  the  former  punishment  of  bnrmogi  &c.  had. 
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benignity  of  the  law  hath  construed  the  statute  so  iavourably 

in  behalf  of  the  subject,  and  so  strictly  when  agunst  him,  that 

the  o£fence  of  stabbing  now  stands  almost  upon  the  same 

footing,  as  it  did  at  the  conunon  law'.     Thus,  (not  to  repeat 

the  cases  before-mentioned,  of  stabbing  an  adulteress,  &c. 

which  are  barely  manslaughter,  as  at  common  law,)  in  the 

construction  of  this  statute  it  hath  been  doubted,  whether,  if 

the  deceased  had  struck  at  all  before  the  mortal  blow  given, 

this  does  not  take  it  out  of  the  statute,  though  in  the  preceding 

quarrel  the  stabber  had  given  the  Qtst  blow ;  and  it  seems  to 

be  the  better  opinion,  that  this  is  not  within  the  statute"** 

Also  it  hath  been  resolved,  that  the  killing  a  man  by  throwing  [  194  ] 

a  hammer  or  other  blunt  weapon  b  not  within  the  statute ; 

and  whether  a  shot  with  a  pistol  be  so  or  not,  is  doubted  \ 

But  if  the  party  slain  had  a  cudgel  in  his  hand,  or  had  thrown 

a  pot  or  a  bottle,  or  discharged  a  pistol  at  the  party  stabbing, 

this  is  a  sufficient  having  a  weapon  drawn  on  his  side  within 

the  words  of  the  staute^  (18) 

2.  We  are  next  to  consider  the  crime  of  deliberate  and  wil- 
fiil  murder;  a  crime  at  which  human  nature  starts,  and  which 
is  I  believe  punished  almost  universally  throughout  the  world 
with  death.     The  words  of  the  Mosaical  law  (over  and  above 

>  Fort.899^  90a  "  1  Htl.  P.C.  470. 

"  Fort.  SOI.  1  H«wk.  P.C.  e.SO.  ^  I  Hawk.  P.C  cSO.  §  8. 

S6. 


(18)  The  same  benignity  of  construction  has  prevailed  in  all  other  ques- 
tions wluch  have  arisen  on  thu  statute.  Thus,  the  words  being  **  every 
person  and  persons  who  shall  stab,  &c^**  would,  upon  general  principles^ 
include  all  who  were  present  and  consenting  to  the  act  done,  but  they  are 
confined  to  the  very  person  who  giyes  the  stab  or  thrust.  Therefore 
where  several  were  indicted  on  the  statute,  and  it  did  not  appear  which  of 
them  made  the  thrust,  they  were  convicted  of  manslaughter  only  at  com- 
mon law,  and  had  their  clergy.  On  the  other  hand,  the  words  being 
"  stab  or  thrust  any  person  or  persons  that  hath  not  then  any  weapon 
drawn,  or  that  hath  not  then  first  stricken,"  are  held  to  include  all 
present  aiding  the  party  killed ;  so  that  where  A.  and  B.  came  to  C's 
lodgings,  and  B.  stood  with  a  sword  drawn  at  the  door  to  keep  C.  from 
gmng  out,  till  a  bailiir should  come  to  arrest  him  for  a  debt  due  to  A.;  and 
upon  s6me  altercation  between  A.  and  C,  C.  stabs  A.  with  a  dagger  drawn 
from  hit  "pocket,  this  was  held  to  be  a  case  not  within  the  statute.  East, 
P.  CCT.  $99. 
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the  general  precept  to  Naiih%  that  *^  whoso  sheddeth  man's 
*^  blood,  by  man  shall  his  bk)od  be  shed/')  are  very  emphatical 
m  prohibiting  the  pardon  of  murderers^.  ^^  Moreover  ye 
'^  shall  take  no  satisfaction  for  the  life  of  a  murderer,  which  is 
**  guilty  of  death,  but  he  shall  be  surely  put  to  death ;  for  the 
^*  land  cannot  be  cleansed  of  the  blood  diat  is  shed  therein, 
^*  but  by  the  blood  of  him  that  shed  it."  And  therefore  our 
law  has  provided  one  course  of  prosecution,  (that  by  appeal, 
of  which  hereafter,)  wherein  the  king  himself  is  excluded  the 
power  of  pardoning  murder ;  so  thf^t,  were  the  king  of  Eln^ 
land  so  inclined,  h6  could  not  imitate  that  Polish  monarch 
mentioned  by  Pufiendorf:  who  thought  proper  to  remit  the 
penalties  of  murder  to  all  the  nobility,  in  an  edict  wkb 
this  arrogant  preamble^  ^^  nos,  divini  juris  rigorem  modern 
^  antes,  Sfc^^  But  let  us  now  consider  the  definition  of  tl^is 
great  offisnce. 

The  name  oi  murder  (as  a  crime)  was  antiently  applied  only 
to  the  secret  killing  of  another' ;  (which  the  word  moerda 
[  195  ]  signifies  in  the  Teutonic  language*;)  and  it  was  defined, 
**  homicidium  quod  nuUo  vidente,  nuUo  sdente,  clam  perpe- 
"  iratur^  :'*  for  which  the  vill  wherein  it  was  onnmitted,  or 
(if  that  were  too  poor)  the  whole  hundred  was  liable  to  a  heavy 
amercement;  which  amercement  itself  was  also  denominated 
murdrum.^  This  was  an  antient  usage  among  the  Groths  in 
Sweden  and  Denmark;  who  supposed  the  neighbourhood, 
unless  they  produced  the  murderer,  to  have  perpetrated  or  at 
least  connived  at  the  murder*  r  and,  according  to  Bracton^ 
was  introduced  into  this  kingdom  by  king  Canute,  to  prevent 
his  countrymen  the  Danes  firom  being  privily  murdered  by 
the  Elnglish ;  and  was  afterwards  continued  by  William  the 

P  Gen*  is.  6.  **  NnUam  verUaiem  cdabot  nee  cdmi 

4  Numb.  xxzT.  31.  33.  "  permittam  nee  murdrarL**     And  tbe 

'  dej.  n.  &g.  1.  8.  C.3.  wofds  <'/wr  murdrefedfptt"  in  thear* 

"  BiaL  de  Scaceh.  U  1.  c.10.  tacles  of  that  statoie;  are  rendered  in 

*  Stieralu  cfe  jure  Suem.  l.S,  c«S.  Fleta,  ibid.  §8.  "pro Jure aUcHfutmur' 

The  word  murdre  in  our  old  statutes  '*  drando** 

aUo  aigaified  any  kind  of  concealment  **  Glanv.  (» 14.  c.3. 

or  8ti6ing.     So  in  the  statute  of  Exeter,  "^  Bract.  /.  3.  tr,  2.  c.  1 5.  §  7.     Stat. 

14  Edw. I.  **je  rieru  ne  celeraU  ne  suf-  Marl.  c.26.     Post.  S81. 

"  fend  eUre  ceU  ne  murdri  .•"  which  is  "  Sliemh.  /;  3.  c.  4. 

thus  translated  in  Fleta,  1, 1.  c.  18.  §  4.  ^f  U  3.  fr.2.  c.  15. 
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conqueror,  for  the  like  security  to  his  own  Normans.'  An^l 
therefore  if^  upon  inquisition  had,  it  appeared  that  the  person 
found  slain  was  an  Englishman,  (the  presentment  whereof  was 
denommated  englescherie^y)  the  country  seems  to  have  been 
excused  from  this  burthen.  But,  this  d^erence  being  totally 
abolished  by  statute  14Edw.III.  stl.  c.4.  we  must  how  (as 
is  observed  by  Staundforde^)  define  murder  in  quite  another 
manner,  without  regarding  whether  the  paiiy  slain  was  killed 
openly  or  secretly,  or  whether  he  was  of  English  or  foreign 
extraction. 

Murder  is  therefore  now  thus  defined  or  rather  described 
by  sir  Edward  Coke*^ ;  <^  when  a  person  of  sound  memory  and 
^*  discretion,  unlawfully  killeth  any  reasonable  creature  in 
*'  being,  and  under  the  king*s  peace,  with  malice  aforethought, 
*^  either  express  or  implied."  The  best  way  of  examining  the 
nature  of  this  crime  will  be  by  considering  the  several  branches 
of  this  definition.  (19) 

First,  it  must  be  committed  by  a  persoti  of  sound  memory 
and  discretion:  for  lunatics  or  infants,  as  was  formerly  ob- 
served, are  incapable  of  committing  any  crime :  unless  in  such 
cases  where  they  shew  a  consciousness  of  doing  wrong,  and 
of  course  a  discretion,  or  discernment,  between  good  and  evil. 

Next,  it  happens  when  a  person  of  such  sound  discretion 
ttnlaw/idiy  killeth.  The  unlawfulness  arises  from  the  killing 
without  warrant  or  excuse :  and  there  must  also  be  an  actual  [  19^  ] 
killing  to  constitute  murder ;  for  a  bare  assault,  with  intent  to 
kill,  is  only  a  great  misdemesnor,  though  formerly  it  was  held 
to  be  murder  "^.(20)  The  killing  may  be  by  poisoning,  striking, 

■  1  Hal.P.C.  447.  «  3  Inst.  47. 

"  Bract,  ubi  supr.  *  1  Hal.  P.C.  425. 

*  P.C.  I.  1.  c.lO. 


(19)  The  description  at  length  is,  **  When  a  man  of  sound  memory,  and 
of  the  age  of  discretion,  unlawfully  kiUeth  within  any  county  of  the  realm 
any  reasonable  creature  m  rerum  naturd  under  the  king's  peace,  with  ma- 
lice forethought,  dther  expressed  by  the  party  or  implied  by  law,  so  as 
the  party  wounded  or  hurt,&c.  die  of  the  wound  or  hurt,  &c.  within  a  year 
and  a  day  after  the  same.'* 

(so)  Although  a  simple  assault  with  intent  to  murder  still  remains  only 
a  misdemeanor,  yet  the  legislature  ha»  Interfered  in  several  in«taiicei  to 

VOL.  IV.  Q  «**« 
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ttarvixig,  drowning,  and  a  thousand  other  forms  of  death,  by 
i«hicb  human  nature  may  be  overcome.  And  if  a  person  be 
indicted  for  one  species  of  killing,  as  by  jpoisoning,  he  cannot 
be  convicted  by  evidence  of  a  totally  difierent  species  of  death, 
as  by  shotting  with  a  pistol,  or  siarving.  But  where  they  only 
difier  in  circumstance,  as  if  a  wound  be  alleged  to  be  given 
with  a  sword,  and  it  proves  to  have  arisen  from  a  sta^  an 
axe,  or  a  hatchet,  this  difference  is  immaterial^.  Of  all  species 
of  deadis,  the  most  detestable  is  that  of  poison ;  because  it 
can  of  all  others  be  the  least  prevented  either  by  manhood  or 
forethought^  And  therefore  by  the  statute  22  Hen.  VIII.  c.  9. 
it  was  made  treason,  and  a  more  grievous  and  lingering  kind 
of  death  was  inflicted  on  it  than  the  common  law  allowed ; 
namely,  boiling  to  death :  but  this  act  did  not  live  long,  being 
repealed  by  1  Edw.  VI.  c.  12.  There  was  also,  by  the  antient 
common  law,  one  species  of  killing  held  to  be  murder,  which 
may  be  dubious  at  this  day ;  as  there  hath  not  been  an 
instance  wherein  it  has  been  held  to  be  murder  for  many  ages 
past':  I  mean  by  bearing  false  witness  against  another,  with 

*  3  Inst.  135.     3  Hal.  P.C.  185.  I  have  good  grounds  to  believe  it  was 
'  3  Inst.  48.  not  from  any  apprehension  of  his  that 
Post.  132.  Intbecaseof  Macdaniel  the  point  was   not  maintainable,  but 
and   Barry,  reported  by  sir  Michael  from  other  prudential  reasons.     No- 
Foster,  though  the  then  attorney  gene-  thing  therefore  should   be  concluded 
ml  declined  to  argue  this  point  of  law,  from  the  waiving  of  that  prosecution. 

make  attempts  to  murder  by  certain  means  capital  felonies.  Several  of 
these  will  be  found  noticed  in  the  text  in  their  proper  places;  but  the 
most  important  statute  on  the  subject  was  passed  since  the  death  of  the 
author,  the  43  G.  5.  c.58.,  commonly  called  Lord  Ellenborough's  Act. 
This  punishes  with  death  in  principals,  counsellors,  aiders  and  abettors, the, 
•malidously  shooting  at  any  of  his  majesty's  subjects ;  the  presenting;  point- 
ing, or  levelling  any  kind  of  loaded  fire-arms  at  any  one;  the  attempting 
in  any  way  to  discharge  the  same  at  any  one ;  stabbing  or  cutting  any  one, 
with  intent  in  so  doing  any  of  these  things  to  murder,  rob,  maim,  disfigure, 
disable,  or  do  any  other  grievous  bodily  harm  to  such  person,  or  with 
intent  to  obstruct,  or  resist  the  lawful  apprehension  or  detainer  of  the 
person  so  stabbing  or  cutting,  or  of  any  accomplice  for  any  offence  for 
which  he  or  they  may  be  liable  by  law  to  be  apprehended,  and  the  mali- 
dously  administering  any  deadly  poison  or  other  noxious  thing,  with  in- 
tent to  murder,  or  cause  the  miscarriage  of  any  woman  then  quick  with 
child.  The  same  statute  provides,  however,  that  if  the  shooting  at,  level- 
ling, or  attempting  to  discharge  the  loaded  fire-arms,  or  the  stabbing  or 
cutting,  were  done  under  such  circumstances  as  that,  if  death  had  ensued, 

the 
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an  express  premeditated  design  tb  take  away  hb  life,  so  as 

the  innocent  person  be   condemned  and  executed.^     The 

Gothic  laws  punished  in  this  case,  both  the  judge,  the  wit«> 

nesses,  and  the  prosecutor :  ^^peadiari  poena  judicem  puniuntg 

^^peculiari  testes^  quorum  Jidesjudicetn  sedturit ;  pectdiari  denique 

^et  maxima  auctoremj  ut  Aomiddam"^     And,  among  the  Ro- 

mans,  the  lex  Cornelia^  de  sicariiSf  punished  the  &lse  witness 

with,  death,  as  being  guilty  of  a  species  of  assassination.*^ 

And  there  is  no  doubt  but  this  is  equally  murder  in  Jbro  can^ 

scientiae  as  killing  with  a  sword;  though  the  modem  law  (to  [  1^7  3 

avoid  the  danger  of  deterring  witnesses  from  giving  evidence 

upon  capital  prosecutions,  if  it  must  be  at  the  peril  of  their 

own  lives)  has  not  yet  punished  it  as  such.  (21)     If  a  man^ 

however,  does  suph  an  act  of  which  the  probable  consequence 

may  be,  and  eventually  is,  death;  such  killing  may  be  murder^ 

although  no  stroke  be  struck  by  himself,  and  no  killing  may 

be  primarily  intended :  as  was  the  case  of  the  unnatural  son, 

who  exposed  his  sick  father  to  the  air,  against  his  will,  by  ~  :    I  ~. 

reason  whereof  he  died^;   of  the  harlot,  who  laid  her  child 

under  leaves  in  an  orchard,  where  a  kite  struck  it  and  killed 

it";  and  of  the  parish-officers,  who  shifted  a  child  from  parish 

to  parish,  till  it  died  for  want  of  care  and  sustenance.*^     So 

too,  if  a  man  hath  a  beast  that  is  used  to  do  mischief;  and  he 

knowing  it,  suffers  it  to  go  abroad,  and  it  kills  a  man ;  even 

this  is  manslaughter  in  the  owner :  but  if  he  had  purposely 

turned  it  loose,  though  barely  to  frighten  people,  and  make 

what  is  called  sport,  it  is  with  us  (as  in  the  Jewish  law  (22)  ) 

k  Minvr.  c.  1.   §  9.     Britt.  c.  58.  '  1  Hawk.  P.  C.  c.Sl.  §  4, 5,C. 

Bract.  I  S.  c.  4.  n  1  Hal.  P.C.  438. 

*  Sdernh.  dejure  Goth.  /.3.  c.3.  "  Palm.  545. 

*  FfAS.  8. 1. 

the  same  would  not  in  law  have  amounted  to  murder,  then  the  party 
charged  thall  be  acquitted. 

The  lG.4.  C90.  has  provided,  that  all  offences  mentioned  in  this  last 
statute,  which  shall  be  committed  on  the  high  seas,  out  of  the  body  of  any 
county,  shall  be  oflfences  of  the  same  nature  respectively,  and  liable  to  the 
same  punishments,  as  if  committed  on  land  in  England  or  Ireland,  and  shall 
be  eaipuzfed.of  a*  treason^  iabnies,  &c.  uTider  88H.S.  c.l^.  are  to  be. 
80epoiK,p.9tfa. 

(9l)Seep.  lsa.o.l6. 

(28)  Ezod.  xxi.  V.  88,  29. 

Q2 
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as  mach  murder,  as  if  he  had  incited  a  bear  or  dog  to  worry 
tfaem.^  If  a  physician  or  surgeon  gives  his  patient  a  potion 
or  plaister  to  cure  him,  which  contrary  to  expectation  kills 
him,  this  is  neither  murder,  nor  manslaughter,  but  misadven* 
ture ;  and  he  shall  not  be  punished  criminally,  however  liable 
he  might  formerly  have  been  to  a  civil  action  for  n^lect  or 
Ignorance  I* :  but  it  hath  been  holden,  that  if  it  be  not  a  regular 
I^ysician  or  surgeon,  who  administers  the  medicine  or.  per- 
forms the  operation,  it  is  manslaughter  at  the  leasts  Yet  sir 
Matthew  Hale  very  justly  questions  the  law  of  this  deter- 
mination/ In  order  also  to  make  the  killing  murder,  it  is 
requisite  that  the  party  die  within  a  year  and  a  day  after  the 
stroke  received,  or  cause  of  death  administered ;  in  the  com- 
putation of  which,  the  whole  day  upon  which  the  hurt  was 
done  shall  be  reckoned  the  first.' 

Farther  ;  the  person  killed  must  be  ^'  a  reasonable  crea^ 
[  198  ]  ^  ture  in  beings  and  under  the  kin^s  peace^**  at  the  time  of  the 
killing.  Tlierefore  to  kill  an  alien,  a  Jew,  or  an  outlaw, 
who  are  all  under  the  king's  peace  and  protection,  is  as  much 
murder  as  to  kill  the  most  regular-bom  Englishman ;  except 
he  be  an  alien  enemy  in  time  of  war.'  To  kill  a  child  in  it's 
mother's  womb,  is  now  no  murder,  but  a  great  mbprision : 
but  if  the  child  be  bom  alive,  and  dieth  by  reason  of  the 
potion  or  bruises  it  received  in  the  womb,  it  seems,  by  the 
better  opinion,  to  be  murder  in  such  as  administered  or  gave 
them.^  But,  as  there  is  one  case  where  it  is  difficult  to  prove 
the  child's  being  bom  alive,  namely,  in  the  case  of  the  murder 
of  bastard  children  by  the  unnatural  mother,  it  is  enacted  by 
statute  21  Jacl.  c.27.  that  if  any  woman  be  delivered  of  a 
child  which  if  bom  alive  should  by  law  be  a  bastard ;  and 
endeavours  privately  to  conceal  its  death,  by  bmying  the  child 
or  the  like ;  the  mother  so  offending  shall  suffer  death  as  in  the 
case  of  murder,  unless  she  can  prove  by  one  witness  at  least 
that  the  child  was  actually  bom  dead.  This  law,  which 
tevours  pretty  strongly  of  severity,  in  making  the  concealment 

«  Palm.  431.  •  1  Hawk.  P.C.  c.Sl.  $  9. 

P  Mlrr.  c.  4.  $  16.     Sea  Vol.  III.  '  S  IntL  50.     1  Hal.  P.  C.  4SS. 

pag.198.  "  S  Inft.50.     1  Hawk.  P.  C.  c.81. 

4  Britt  C.5.    4  Init.  351.  $  16. ;  but  see  1  Hal.  P.  C  433. 
'  lHaLP.C.4Sa 
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of  the  death  almost  conclusive  evidence  of  the  child's  being 
murdered  by  the  mother,  is  nevertheless  to  be  also  met  with 
in  the  criminal  codes  of  many  other  nations  of  Europe ;  as  the 
Danes,  the  Swedes,  and  the  French^:  but  1  apprehend  it 
has  of  late  years  been  usual  with  us  in  England,  upon  trials 
for  this  oflence,  to  require  some  sort  of  presumptive  evidence 
that  the  child  was  born  alive,  before  the  other  constrained 
presumption  (that  the  child,  whose  death  is  concealed,  was 
therefore  kiUed  by  it's  parent)  is  admitted  to  convict  the 
prisoner.  (23) 

Lastly,  the  killing  must  be  committed  with  malice  q/bre^ 
thought,  to  make  it  the  crime  of  murder.  This  b  the  grand 
criterion  which  now  distinguishes  murder  from  other  killing : 
and  this  malice  prepense,  maliiia  praecogitata^  is  not  so  pro- 
perly spite  or  malevolence  to  the  deceased  in  particular,  as 
any  evil  design  in  general :  the  dictate  of  a  wicked,  depraved, 

'  See  Barrington  on  the  ttatates,  ^  Fatter^  256. 

549,  4tfied. 

(S9)  The  statute  last  dted  (45G.S.  c.58.)  has  msterially  altered  the  law 
in  this  respect.  The  provisions  of  the  2 1  Jac.  1 .  c.  27.  are  repealed,  and  the 
trials  of  women  charged  with  the  murder  of  their  issue,  which,  being  bom 
alive,  would  by  law  be  bastard,  now  proceed  by  the  like  rules  of  evidence 
and  presumption  as  all  other  trials  for  murder.  At  the  same  time,  where 
the  jury  acquit  the  prisoner  of  the  murder,  they  may  find,  if  it  'so  appear* 
in  evidence  that  the  child  if  bom  alive  would  have  been  a  bastard,  and 
that  the  mother  endeavoured  to  conceal  the  birth ;  'upon  which  finding  the 
court  may  sentence  the  mother  to  two  years'  imprisonment. 

The  same  statute,  as  we  have  seen,  makes  it  a  capital  felony  to  admi- 
nister any  poison  ot  noxious  thing  with  intent  to  cause  the  miscarriage  of 
any  woman  then  quick  with  child;  in  a  subsequent  section,  it  provides  for 
the  case  where  the  woman  is  not  proved  to  be  quick  with  child,  and  maker 
the  offence  then  a  clergyable  felony,  to  be  punished  by  fine  and  imprison- 
ment, whipping  public  or  private,  or  transportation  for  a  term  not  exceed- 
ing fourteen  years. 

By  the  present  French  law,  the  offence  of  procuring  abortion,  whether 
with  or  without  the  pregnant  i» Oman's  consent,  is  punished  by  redusionp 
and  the  woman  suffers  the  same  punishment  where  she  has  comented  to 
the  crime ;  but  medical  men  and  chemuts  are  punished  by  hard  labour  for 
term  of  years,  if  they  are  convicted  *of  having  disclosed  or  administered  the 
means  of  procuring  abortion,  and  abortion  has  followed  in  consequence. 
The  law  seems  id  make  no  distinction  between  the  chfld  being  quick  or 
not,  a  disdnction  which  perhaps  in  fiict  would  be  very  difficult  to  eftaUish. 
Code  Penal,  liv.iiL  tit.  d.  s.317. 
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aad  maiUgoaiDt  heart  ^ ;  un  di^poriiion  a  faire  tm  male  dkate'j 
[  199  ]  Bikd  it  may  be  either  expresM^  or  impiied  in  law.    Express 
malice  is  when  onei  with  a  sedate  deliberate  mind  and 
^  formed  design,  doth  kill  another:  which  formed  design  is 
evidenced  by  external  circumstances  discovering  that  inward 
intention;    as  lying   in  wait,  antecedent  menaces,    former 
grudges,  and  concerted  schemes  to  do  him  some  bodily 
harm  ^.     This  takes  in  the  case  of  deliberate  duelling,  where 
both  parties  meet  avowedly  with  an  intent  to  mnrder:  think- 
ing it  their  duty  as  gentlemen,  and  claiming  it  as  their  right, 
to  wanton  with  their  own  lives  and  those  of  their  fellow-crear 
tures ;  without  any  warrant  or  authority  fix>m  any  power  either 
divine  or  human,  but  in  direct  contradiction  to  the  laws  both 
of  God  and  man :  and  therefore  the  law  has  justly  fixed  the 
crime  and  punishment  of  murder,  on  them,  and  on  their  se- 
conds also '.     Yet  it  requires  such  a  degree  of  passive  valour 
to  combat  the  dread  of  even  undeserved  contempt,  arising 
from  the  false  notions  of  honour  too  generally  received  in 
Europe,  that  the  strongest  prohibitions  and  penalties  of  the 
law  will  never  be  entirely  ejBTectual  to  eradicate  this  unhappy 
custom ;  till  a  method  be  found  out  of  compelling  the  original 
aggressor  to  make  some  other  satisfaction  to  the  affronted 
party,  which  the  world  shall  esteem  equally  rq>utable,  as  that 
which  is  now  given  at  the  hazard  of  the  life  and  fortune,  as 
well  of  the  person  insulted,  as  of  him  who  hath  given  the 
ihsttlt.     Also,  if  even  upon  a  sudden  provocation  one  beats 
another  in  a  cruel  and  unusual  manner,  so  that  he  dies, 
though  he  did  not  intend  his  death,  yet  he  is  guilty  of  murder 
by  express  malice;  that  is,  by  an  express  evil  design,  the 
genuine  sense  of  tnaUticu    As  when  a  park-keeper  tied  a  boy, 
that  was  stealing  wood,  to  a  horse's  tail,  and  dragged  him 
Aong  the  park ;  when  a  master  corrected  his  servant  with  an 
iron  bar;  and  a  schoolmaster  stamped  on  his  scholar's  belly; 
so  that  each  of  the  sufferers  died;  these  were  justly  held  to 
be  murders,  because  the  correction  being  excessive,  and  such 
as  could  not  proceed  but  from  a  bad  heart,  it  was  equivalent 
[  200  ]  to  a  deliberate  act  of  slaughter*.     Neither  shall  he  be  guilty 
of  a  less  crime,  who  kills  another  in  consequence  of  such  a 
wilful  act,  as  shews  him  to  be  an  enemy  to  all  mankind  in 

y  \  Hal.  P.C  451.  V 1  H«l.  P.C.  454.  478,474, 

»  1  Hawic.  P.C.  c.  Sl.  §  81.  «  g  RoU.R0p.46l. 
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general;  as  going  deliberately,  and  with  an  intent  to.do  mia^ 
chief  ^9  upon  a  horse  used  to  strike,  or  coolly  dischargpuig  a 
gun,  among  a  multitude  of  people  \  So  if  a  man  resolves  to 
kill  the  next  man  he  meets,  and  does  kill  him,  it  is  murdert 
although  he  knew  him  not ;  for  this  is  universal  malice*  And, 
if  two  or  more  come  together  to  do  an  unlawjfid  act  against 
the  king's  peace,  of  which  the  probable  consequence  might 
be  bloodshed,  as  to  beat  a  man,  to  commit  a  riot,  or  to  rob 
a  park :  and  one  of  them  kills  a  man ;  it  is  murder  in  them 
all,  because  of  the  unlawful  act,  the  malitia  praeccgitdtOf  or 
evil  intended  beforehand  \ 


Also  in  many  cases  where  no  malice  is  expressed,  the  law 
will  imply  it:  as  where  a  man  wilfully  poisons  another,  in 
such  a  deliberate  act  the  law  presumes  malice,  though  no 
particular  enmity  can  be  proved  ^  And  if  a  man  kills  an* 
other  suddenly,  without  any,  or  without  a  considerable  pro-' 
vocation,  the  law  implies  malice;  for  no  person,  unless  of 
an  abandoned  heart,  would  be  guilty  of  such  an  act,  upon  a 
slight  or  no  appai'ent  cause.  No  affiront,  by  words  or  ges^ 
tures  only,  is  a  sufficient  provocation,  so  as  US  excuse  or  ex- 
tenuate sudi  acts  of  violence  as  manifestly  endanger  the  life 
of  another^.  But  if  the  person  so  provoked  had  unfortu- 
nately killed  the  other,  by  beating  him  in  such  a  manner  as 
shewed  only  an  intent  to  chastise  and  not  to  kill  him,  the  law 
so  fer  considers  the  provocation  of  contumelious  behaviour, 
as  to  adjudge  it  only  manslaughter,  and  not  murder  ^  In 
like  manner  if  one  kills  an  officer  of  justice^  either  civil  or 
criminal,  in  the  execution  of  his  duty,  or  any  of  his  assistants 
endeavouring  to  conserve  the  peace,  or  any  private  person 
endeavouring  to  suppress  an  affiray  or  apprehend  a  fdon, 
knowing  his  authority  or  the  intention  with  which  he  inter- 
poses,  the  law  will  imply  malice,  and  the  killer  shall  be  guilty 
of  murder  K  And  if  one  intends  to  do  anotiier  felony,  and 
undesignedly  kills  a  man,  this  is  also  murder  K  Tlius,  if  one  [  901-  J. 
shoots  at  A  and  misses  Atm,  but  kills  B,  this  is  murder;  be- 


^  Lord  Raym.  14S. 

c  1  Hawk.  P. a  C.89.  §.12. 

*  2m.  C.29.  S  10. 

*  IHd.  P.C.455. 


f  I  Hawk.  P.C.  cSl.  §  33.     1  HaL 
P.  C.  455,456. 
>  Fost,291. 

**  1  Hal.  P.  a  457.     Fo9t.S08,  fc, 
*  1  Hal.  P.  C.  465. 
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cause  of  the  previous  felonious  intent,  which  the  law  trans- 
fers from  one  to  the  other.  Hie  same  is  the  case  where  one 
kys  poison  for  A ;  and  B,  against  whom  the  prisoner  had  no 
malicious  intent,  takes  it,  ^id  it  kills  him;  this  is  likewise 
murder  ^  So  also  if  one  gives  a  woman  with  child  a  me- 
dicine to  procure  abortion,  and  it  operates  so  violently  as  to 
kill  the  woman,  this  is  murder  in  the  person  who  gave  it  K 
it  were  endless  to  go  through  all  the  cases  of  homicide,  which 
have  been  adjudged  either  expressly,  or  impliedly,  malicious : 
tkese  therefore  may  suffice  as  a  specimen ;  and  we  may  take 
it  for  a  general  rule  that  all  homicide  is  malicious,  and  of 
course  amounts  to  murder,  unless  where  justified  by  the  com- 
mand t>r  permission  of  the  law ;  excused  on  the  account  of 
accident  or  self-preservation ;  or  alleviated  into  manslaughter, 
by  b^g  eidier  the  involuntary  consequence  of  some  act,  not 
strictly  lawfiil,  or  (if  voluntary)  occasioned  by  some  sudden 
and  sufficiently  violent  provocation.  And  all  these  circum- 
stances of  justification,  excuse  or  aUeviation,  it  is  incumbent 
upon  the  prisoner  to  make  out,  to  the  satisfaction  of  the  court 
and  jury :  the  latter  of  whom  are  to  decide  whether  the  cir- 
cumstances alleged  are  proved  to  have  actually  existed ;  the 
Tormer,  how  far  they  extend  to  take  away  or  mitigate  the 
guilt.  Far  all  homicide  is  presumed  to  be  malicious,  un^ 
the  contrary  appeareth  upon  evidence  ^ 

The  punishment  of  murder,  and  that  of  manslaughter^ 
were  formerly  one  and  the.  same ;  both  having  the  benefit  of 
clergy ;  so  that  none  but  unlearned  persons,  who  least  knew 
the  guilt  of  it,  were  put  to  death  for  this  enormous  crime  "*% 
But  now,  by  several  statutes  \  the  benefit  of  clergy  is  taken 
away  .from  murderers  through  malice  prepense,  their  abet- 
tors^ procurers,  and  counsellors.  In  atrocious  cases,  it  was 
frequently  usual  for  the  court  to  direct  the  murderer,  after 
execution,  to  be  hung  upon  a  gibbet  in  diains  near  the  place 
t  90S  3  where,  the  &ct  was  committed:  but  this  was  no  part  of  the 
l^gal  judgment ;  and  the  like  is  stall  sometimes  practised  in 
the  case  of  notorious  thieves.     This,  being  quite  contrary  to 

J  1  H«L  P.  C.  466.  »  1  Hal.  P.C.  450. 

*  iWtf.  429.  .  ....  ■  ?S  Hen.  VIII,  c.  1.   l.EdW;  VL 

1  V6^  S55.  ,  .  cl8.     4ft  5  FlLft  M.  c.4. 
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the  express  command  of  the  mosucal  law  ^,  seems  to  have 
been  borrowed  from  the  civil  law :  which  besides  the  terror 
of  the  example,  gives  also  another  reason  for  this  practice,. 
viz.  that  it  is  a  comfortable  sight  to  the  relations  and  friends 
of  the  deceaseds  But  now  in  England,'  it  is  enacted  by 
statute  25Geo.IL  c.  S7.  that  the  judge,  before  whom  any 
person  is  found  guilty  of  wilful  murder  shall  pronounce  sen-, 
tence  immediately  after  conviction,  unless  he  sees  cause  to 
postpone  it;  and  shall,  in  passing  sentence,  direct  him  to 
be  executed  on  the  next  day  but  one,  (unless  the  same  shall 
be  Sunday,  and  then  on  the  Monday  following,)  and  that  his 
body  be  delivered  to  the  surgeons  to  be  dissected  and  ana- 
tomized^: and  that  the  judge  may  direct  his  body  to  be 
afterwards  hung  in  chains,  but  in  no  wise  to  be  buried  without 
dissection.  And,  during  the  short  but  awful  interval  between 
sentence  and  execution,  the  prisoner  shall  be  kept  alone, 
and  sustained  with  only  bread  and  water.  But  a  power  is 
allowed  to  the  judge,  upon  good  and  sufficient  cause,  to  res- 
pite the  execution,  and  relax  the  other  restraints  of  this  act.    . 

Br  the  Roman  law,  parricide^  or  the  murder  of  one's 
parents  or  children,  was  punished  in  a  much  severer  manner 
than  any  other  kind  of  homicide.  After  being  scourged,  the 
delinquents  were  sewed  up  in  a  leathern  sack,  with  a  live 
dog,  a  cock,  a  viper,  and  an  ape,  and  so  cast  into  the  sea  '• 
Solon,  it  is  true,  in  his  laws,  made  none  against  parricide ; 
apprehending  it  impossible  that  any  one  should  be  guilty  of 
so  unnatural  a  barbarity  '•  And  the  Persians,  according  to 
Herodotus,  entertained  the  same  notion,  when  they  adjudged 
all  persons  who  killed  their  reputed  parents  to  be  [supposi- 
titious  or]  bastards.  (24)  And,  upon  some  such  reason  as  this, 
we  must  account  for  the  omission  of  an  exemplary  punishment  [  205  3 

*  *<  Hk  body  slal)  not  remain  aU    **  v/,  et  con^tedu  deterreaniur  eia,  et 
«  ku|^  upon  Uw  tree,  Imt  Uum  shall  in     **  toUUio    nt    cognatu     tnteremptotvmt. 


**  aojT  wise  bury  him  that  day,  for  he  '<  eodtm  loco  poena  reddUa,  in  quo  la- 

«<  that  is  hanged  is  accursed  of  God,  **  tronea  konUcidia /edaierU*"    j^.48< 
•*  that  thy  land  be  not  de  Aed.'*     Deut.         1 9.  S8.  §  1 5. 
niSS.  *)  Foot.  107. 

»  **  Famomn  kUronet^  m  hit  loci$f  tUri        '  Ff.  41. 9.  9. 

gnutBlt  sutUt  Jurcajigendot  pfacuii;         '  Cic.  jtro  &  Roado,  i  25. 

(84)  See  Gik>.  c.  137. 
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fbr  this  crime  in  our  English  laws ;  which  treat  it  no  other- 
wise than  as  simple  murder,  unless  the  child  was  also  the 
servant  of  his  parent  K  (25) 

For,  though  the  breach  of  natural  relation  is  unobserved, 
yet  the  breach  of  civil  or  ecclesiastical  connections,  -when 
coupled  with  murder,  denominates  it  a  new  c^ence,  no  less 
than  a  species  of  treason,  called  parva  proditio^  or  petit  treu'' 
son:  which  however  is  nothing  else  but  an  aggravated  de- 
gree of  murder^;  although  on  account  of  the  violation  of 
private  allegiance,  it  is  stigmatized  as  an  inferior  species  of 
treason  *.  And  thus,  in  the  antient  Gothic  constitution,  we 
find  the  breach  both  of  natural  and  civil  relations  ranked 
in  the  same  class  with  crimes  against  the  state  and  the  so- 
vereign \ 

Petit  treason,  according  to  the  statute  25Edw.III.  c.2^ 
may  happen  three  ways;  by  a  servant  killing  his  master  (26),. 
a  wife  her  husband,  or  an  ecclesiastical  person  (either  secular 
or  regular)  his  superior,  to  whom  he  owes  &ith  and  obedi- 
ence. A  servant  who  kills  his  master,  whom  he  has  left, 
upon  a  grudge  conceived  against  him  during  his  service,  is 
guilty  of  petit  treason :  for  the  traiterous  intention  was  hatdied 
while  the  relation  subsisted  between  them ;  and  this  is  only 
an  execution  of  that  intention  '.     So  if  a  wife  be  divorced  a 

'  1  Hal.  P.C.  S80.  "  usearetf  (et  vice  twrio,)  servu  in  do- 

*  Foster,  107.  S24.  336.  "  tninos,  aui  etiam  ab  komine  in  temet 

•  flee|Mg.75.  «  t^nifN.**     Stierah.  de  jwt  Goih,  LS, 
^  **  Omnium  grammma  eenaeiw  tfit^  c.S« 

**Jaeta  ab  incolis  m  pahiam,  subdiiit  m        '1  Hawk.  P.C.  c.32.  $  4.     1  HaL 
**  regem,  Hberis  m  parentes,  maritis  in     P.C.  380. 

(25)  By  the  French  law,  parricide  includes  the  murder  of  adoptive  as 
wcdl  as^natoral  pareats,  and  all  Ic^timate  reladves  in  the  lineal  ascent ;  no 
circiunsCances  are  allowed  to  reduce  it  to  excusable  homicide,  and  its  punish- 
ment  is  attended  with  certain  peculiar  solemnities.  The  prisoner  is  brongfat 
to  the  place  of  execution  in  his  under-garment,  barefooted,  and  his  bead 
covered  with  a  black  veil ;  he  stands  exposed  on  a  sca&ld,  while  an  officer 
reads  aloud  to  the  people  his  sentence :  his  right  hand  is  then  cut  o^  and 
he  is  immediately  executed.  Code  Penal,  liv.i.  c.l.  s.is.  liy.ifi.  tit.2. 
s.  299. 323. 

-  (26)  Which  term  indttdes  hia  mistress,  if  there  be  no  master,  and  also 
his  master's  wife.    East's  P.  C  c.  v.  s.  99. 
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mensa  et  thoro^  still  the  vinculum  matrimonii  subsists  ;  and  if 
she  kills  saA  divorced  husband,  she  is  a  tndteress  ^.  And  a 
dei^yman  is  understood  to  owe  canonical  obedience  to  the 
bishop  who  ordained  him,  to  him  in  whose  diocese  he  is  be- 
neficed, and  also  to  the  metropolitan  of  such  suffragan  or 
diocesan  bishop :  and  therefore  to  kill  any  of  these  is  petit 
treason  '•  As  to  the  rest,  whatever  has  been  said,  or  remains 
to  be  observed  hereafter,  with  respect  to  wilful  murder,  is  also 
applicable  to  the  crime  of  petit  treason,  which  is  no  other  than 
murder  in  its  most  odious  degree :  except  that  the  trial  shall  [  204  2 
be  as  in  cases  of  high  treason,  before  the  improvements  therein 
made  by  the  statutes  of  William  III.  ^  But  a  person  indicted 
of  petit  treason  may  be  acquitted  thereof,  and  found  guilty  of 
manslaughter  or  murder'*:  and  in  such  case  it  should  seem 
that  two  witnesses  are  not  necessary,  as  in  case  of  petit  trea- 
son they  are.  Which  crime  is  also  distinguished  from  mur- 
der in  its  punishment 

The  punishment  of  petit  treason,  in  a  man,  is  to  be  drawn 
and  hanged,  and  in  a  woman  to  be  drawn  and  burnt  ^ :  the 
idea  of  which  latter  punishment  seems  to  have  been  handed 
down  to  us  by  the  laws  of  the  antient  Druids,  which  con- 
demned a  woman  to  be  burnt  for  murdering  her  husband  ^ ; 
and  it  is  now  the  usual  punishment  for  all  sorts  of  treasons 
committed  by  those  of  the  female  sex  ^.  (27)  Persons  guilty 
of  petit  treason  were  first  debarred  the  benefit  of  clergy,  by 
statute  12  Hen. VII.  c«7.  which  has  been  since  extended  to 
their  aiders,  abettors,  and  counsellors,  by  statues  23  Hen.  VIII. 
c.l.  and  4&5P.&M.  c4. 

y  1  Hml.P.CSSl.  c  1  Hal.  P.C.S88.     3littt.211. 

'  IbkL  *  Cmaur  de  beO,  GaU.  1.6.  c.l9. 


*  FcMt.  937.  *  8m  iNig.93. 

^  FoUM-,   106.      1  HiL  P.  C.  378. 
SHaI.  P.C,184% 

(87)  By  the  so  6.0.  c.48.  the  punishment  of  women  for  petit-treason  is 
altered ;  they  are  now  to  be  drawn  to  the  place  of  execation,  and  there 
hanged  by  the  neek.  They  are  also  made  subject  to  the  further  penaltiei 
and  providons  of  the  t5G.s.c.97.  (See  ante,  p»208.) 
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CHAPTER   THE   FIFTEENTH. 

OF  OFFENCES  against  the  PERSONS 

OF  INDIVIDUALS. 


JTAVING  in  the  preceding  chapter  considered  the  prin* 
cipal  crime,  or  public  wrong,  that  can  be  committed 
against  a  private  subject,  namely,  by  destroying  his  life;  I 
proceed  now  to  enquire  into  such  other  crimes  and  misde- 
mesnors,  as  more  peculiarly  affect  the  security  of  his  person, 
while  living. 

Of  these  some  are  felonious,  and  in  their  nature  capital ; 
others  are  simple  misdemesnors,  and  punishable  with  a  lighter 
animadversion.     Of  the  felonies  the  first  is  that  of  mayhem. 

I.  Mayhbm,  mayhemiumj  was  in  part  considered  in  the 
preceding  volume  %  as  a  civil  injury:  but  it  is  also  looked 
upon  in  a  criminal  light  by  the  law,  being  an  atrocious  breach 
of  the  king's  peace,  and  an  offence  tending  to  deprive  him 
of  the  aid  and  assistance  of  his  subjects.  For  mayhem  b  pro- 
perly  defined  to  be,  as  we  may  remember,  the  violently  de- 
priving another  of  the  use  of  such  of  his  members  as  may 
render  him  the  less  able  in  fighting,  either  to  defend  himself, 
or  to  annoy  his  adversary  ^.  And  therefore  the  cutting  ofi^ 
or  disabling,  or  weakening  a  man's  hand  or  finger,  or  striking 
out  his  eye  or  foretooth,  or  depriving  him  of  those  parts,  the 
loss  of  which  in  all  animals  abates  their  courage,  are  held  to 
be  mayhems.  But  the  cutting  off  his  ear,  or  nose,  or  the 
like,  are  not  held  to  be  mayhems  at  common  law ;  becHuse 
they  do  not  weaken  but  only  disfigure  him. 

•  Sm  Vol.111,  pag. ISl.  ^  Brii.  /.I.  c.35.     1  Hawk.P.C  cSS.  1 1* 
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By  the  antient  law  of  England  he  that  maimed  any  man, 
whereby  he  lost  any  part  of  his  body,  was  sentenced  to  lose 
the  like  part;  tnembrum  pro  membro^:  which  is  still  the  law 
in  Sweden'.  But  this  went  afterwards  out  of  use:  partly 
because  the  law  of  retaliation,  as  was  formerly  shewn  ^,  is  at 
best  an  inadequate  rule  of  punishment;  and  partly  beoause 
upon  a  repetition  of  the  offence  the  punishment  could  not  be 
repeated.  So  that,  by  the  common  law,  as  it  for  a  long  time 
stood,  mayhem  was  only  punishable  with  fine  and  imprison- 
ment'; unless  perhaps  the  offence  of  mayhem  by  castration, 
which  all  our  old  writers  held  to  be  felony:  '^  et  seqtdtur 
'*  aliquando  poena  capitalist  aliquando  perpetuum  exilium^  cum 
<^  omnium  bonorum  ademptione^"  And  this,  although  the 
mayhem  was  committed  upon  the  highest  provocation  ^  (1) 

But  subsequent  statutes  have  put  the  crime  and  punish- 
ment of  mayhem  more  out  of  doubt.  For  first,  by  statute 
5  Hen.  IV.  c.5.  to  remedy  a  mischief  that  then  prevailed,  of 
beating,  wounding,  or  robbing  a  man,  and  then  cutting  out 
his  tongue^  or  putting  out  his  ei/es^  to  prevent  him  irom  being 
an  evidence  against  them,  this  offence  is  declared  to  be  felony, 
if  done  of  malice  prepense ;  that  is,  as  sir  Edward  Coke  ^  ex- 
plains it,  voluntarily,  and  of  set  purpose,  though  done  upon 
a  sudden  occasion.  Next,  in  order  of  time,  is  the  statute 
87  Hen.yiII.  c.  6.  which  directs,  that  if  a  man  shall  malici- 

^  8  iDst.  1 1 8. — Met,  n  la  pleynie  toii  transcribed  a  record  of  Henry  the  third'a 

ftdte  dt  femme  gu*avera  toUe  a  home  $et  time,    {Clatu.  IS  Hen,  III.    m.  9.)  by 

membre»,entielctue  perdrale/emelaune  which   a   gentleman   of  Somersetshire 

meyn par Jug^merUt  come  lemembredoufU  and  his  wife  appear  to  have  been  ap- 

eU  avera  trespaue.     (Briu  c.25.)  prehended   and  committed   to   prison, 

'  Sdenbook  de  jure  Stieon.  1.3.  t,3.  being  indicted  for  dealing  thus  with 

*  Seepag.l2.  John  the   monk,  who  was  caught  in 

'  1  Hawk.  P.C  C.5S.  §  S.  adultery  with  the  wife. 
s  Bract.  1.  S.  tr.  S.  c  23.  '3  Inst.  62. 

^  Sir  Edward  Coke  (3  Inst.62.)  has 

(1)  By  the  French  law,  this  species  of  mayhem  is  punished  with  hard 
labour  for  life,  or  by  death,  where  the  party  so  maimed  dies  in  consequence 
within  fo^y  days.  If,  however,  the  act  of  violence  has  been  provoked  by 
and  immediately  follows  upon  some  gross  outrfge  to  chastity  and  modesty, 
it  sinks  down  to  an  excusable  wounding  or  homicide,  as  the  case  may  be^ 
and  is  then  punished  with  an  imprisonment  of  from  one  to  five  years.  Code 
Penal,l.iii.L9.  s.9ie.995,J96. 
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ottsly  and  unlawfiilly  cut  oflTthe  ear  of  any  of  the  king^s  sub- 
jects, be  shall  not  only  forfeit  treble  damages  to  the  party 
grieved,  to  be  recovered  by  action  of  trespass  at  common  law, 
as  a  civil  satisfaction  ;  but  also  10/.  by  way  of  fine  to  the  king, 
which  was  his  criminal  amercement.  The  last  statute,  but  by 
fitf  the  most  severe  and  effectual  of  all,  is  that  of  22&2SCar.IL 
cl.,  called  the  Coventry  act;  being  occasioned  by  an  assault 
on  «ir  John  Coventry  in  the  street,  and  slitting  his  nose,  in 
revenge  (as  was  supposed)  for  some  obnoxious  words  uttered 
by  him  in  parliament  By  this  statute  it  is  enacted,  that  if 
any  person  shall  of  malice  aforethought,  and  by  lying  in  wait, 
imlawfully  cut  out  or  disable  the  tongue,* put  out  an  eye^  slit 
the  nose,  cut  dF  a  nose  or  lip,  or  cut  off  or  disable  any  limb 
or  member  of  any  other  person,  wih  intent  to  maim  or  to  (US' 
figure  him  I  such  person,  his  counsellors,  aiders,  and  abettors, 
shall  be  guil^  of  felony  without  benefit  of  clergy  ^.  (2) 

^  On  this  statute  Mr.  Coke,  •  gentle-  with  an  intent  to  disfigure,  but  witli 
nan  of  Sufiblk,  and  oqp  Woodburn,  a  an  intent  to  murder ;  and  therefore 
labourer,  were  indieted  in  172S;  Coke  not  within  the  statute.  But  the  court 
Ant  hiring  and  abetting  Woodburn^  held,  that  if  a  man  attacks  another  to 
and  Woodburn  for  the  actual  fact  of  murder  him  with  such  an  instrument 
slitting  the  nose  of  Mr.  Crispe,  Coke*s  as  a  hedge-bill,  which  cannot  but  en- 
brother-in-law.  Tlie  case  was  some-  danger  the  disfiguring  him;  and  in 
what  singular.  The  murder  of  Crispe  such  attack  happens  not  to  kill,  but 
was  intended,  and  he  was  left  for  dead,  only  to  disfigure  him ;  he  may  be  in- 
being  terribly  hacked  and  disfigured  dieted  on  this  statute ;  and  it  shall  be 
with  a  hedge-bill ;  but  he  recovered,  left  to  the  jury  whether  it  were  not  a 
Now  the  bare  intent  to  murder  is  no  design  to  murder  by  disfiguring,  and 
Mony ;  but  to  disfigure  with  an  intent  consequently  a  malicious  intent  to  dis- 
to  disfigure,  is  made  so  by  this  statute ;  figure  as  well  as  to  murder.  According- 
on  which  tfaey  were  therefore  indicted,  ly  the  jury  found  them  guilty  of  such 
And  Coke,  who  was  a  disgrace  to  the  previous  intent  to  disfigure,  in  order  to 
profewoa  of  the  law,  had  tiie  effron-  effect  their  principal  intent  to  murder, 
tery  to  rest  his  defence  upon  this  point,  and  they  were  both  condemned  and 
that  the  aSMult  was   not   committed  executed.     (State  Trials,  VI.  SIS.) 


(S)  The  words  "  malice  aforethought*'  in  this  statute  do  not  require  a 
malice  directed  against  any  particttlar  individual,  or  the  individual  who 
nififen  by  it  If  the  malice  be  conceived  against  all  who  may  happen  to 
fidl  within  the  scope  of  the  perpetrator's  derign,  the  particular  mischief 
done  will  connect  itself  with  the  general  malignant  intent,  and  the  statute 
willlie  ladified.  So  again,  if  the  blow  be  intended  to  maim  A,  and  by 
aeddant  maim  B,  the  party  it  equally  within  its  reach.  This  it  upon  the 
general  prlDciplei  of  oomtniction  in  the  criminal  law. 

With  regard  to  the  words  **  lying  in  wait,"  it  is  not  necenaiy  that  the 
party  ihould  havA  planted  himself  in  ambushy  and  efifeeted  the  mischief  by 

rushing 
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Thus  much  for  the  felony  of  mayhem :  to  which  may  be 
added  the  offence  of  wilfully  and  maliciously  shooting  at  any 
person  in  any  dwelling-house  or  other  place ;  an  offence,  of 
which  the  probable  consequence  may  be  either  killing  or 
maiming  him.  This,  though  no  such  evil  consequence  en- 
sues, is  made  felony  without  benefit  of  clergy  by  statute  C  208  3 
9  Geo.  I.  C.22.,  and  thereupon  one  Arnold  was  convicted  in 
1728  for  shooting  at  lord  Onslow;  but,  being  half  a  madman, 
was  never  executed,  but  confined  in  prison,  where  he  died 
about  thirty  years  after.  (S) 

II.  The  second   offence,   more  immediately  afiecting  the 
personal  security  of  individuals,  relates  to  the  female  part  of 
his  majesty's  subjects ;   being  that  of  their  forciUe  abduction  .   .^  ^ 
and  marriage :  which  is  vtdgarly  called  stealing  an  heiress.  For  •  -" 

by  statute  3  Hen.  VII.  c.2.,  it  is  enacted,  that  if  any  person 
shall  for  lucre  take  any  woman,  being  maid,  widow,  or  wife, 
and  having  substance  either  in  goods  or  lands,  or  being  heir 
apparent  to  her  ancestors,  contrary  to  her  will ;  and  afterwards 
she  be  married  to  such  misdoer,  or  by  his  consent  to  another, 
or  defiled ;  such  person,  his  procurers  and  abettors,  and  such 
as  knowingly  receive  such  women,  shall  .be  deemed  principal 
felons:  and  by  statute  39Eliz.  c.9.,  the  benefit  of  clergy  is 
taken  away  firom  all  such  felons,  who  shall  be  principals,  pro- 
curers, or  accessories  before  the  fact  (4) 

ruahing  from  it ;  it  is  enough  if  there  be  a  formed  intention  to  maim,  and 
a  convenient  opportunity  sought  and  deliberately  taken  of  doing  the 
injury. 

Lastly,  the  word  "  slit"  will  be  satisfied  by  a  transverse,  as  well  as  a 
perpendicular  cut  of  the  nose;  any  division  of  the  flesh  or  gristle  of  the 
nose,  in  whatever  form  or  direction,  is  sufficient.    East's  PI.  C.  cvii.  s.7. 

(3)  The  same  construction  has  prevailed  with  regard  to  this  statute, 
which  is  specially  enacted  relative  to  the  43  G.3.  c.58.(see  ante,  p.l  96.  n.so.) 
To  bring  a  case  within  it,  there  must  have  been  such  malice  that  if  death 
had  ensued  it  would  have  been  murder.  And  though  it  is  not  necessary 
that  any  evil  consequence  should  actually  ensue  from  the  shooting,  yet 
there  must  have  been  a  possibility  of  it;  the  gun  or  other  instrument  roust 
have  been  loaded,and  it  must  have  been  levelled  at  the  party ;  so  that  where 
the  prisoner  imag^ed  the  party  was  gone  in  one  direction,  and  fired  ao- 
confiogly,  whereas  in  truth  he  had  escaped  in  the  opposite,  the  court 
dincted  an  acquittal.    East's  P.  C.  cviii.  s.  S. 

(4)  This  is  repealed  by  the  1 G.  4.  c.  1 15.,  and  the  punishment  of  tran$- 
portatioa  for  life,  or  for  term  of  yean  not  lest  than  wveo,  or  of  impriftoilw 
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In  the  construction  of  this  statute  it  hath  been  determined, 
1.  That  the  indictment  must  allege  that  the  taking  was  for 
lucre,  for  such  are  the  words  of  the  statute  \  2.  In  order  to 
shew  this,  it  must  appear  that  the  woman  has  substance  either 
real  or  personal,  or  is  an  heir  apparent  *".  8.  It  must  appear 
that  she  was  taken  away  against  her  will.  4.  It  must  also 
appear,  that  she  was  afterwards  married,  or  defiled.  And 
though  possibly  thd  marriage  or  defilement  might  be  by  her 
subsequent  consent,  being  won  thereunto  by  flatteries  after 
the  taking,  yet  this  is  felony,  if  the  first  taking  were  against 
her  will" :  and  so  vice  versa^  if  the  woman  be  originally  taken 
away  with  her  o.wn  consent,  yet  if  she  afterwards  refuse  to 
continue  with  the  ofiender,  and  be  forced  against  her  will,  she 
may  firom  that  time  as  prqperly  be  said  to  be  taken  against  her 
L  209  J  yif\j\^  as  if  she  never  had  given  any  consent  at  all ;  for  till  the 
force  was  put  upon  her,  she  was  in  her  own  power  ^.  It  is 
held  that  a  woman,  thus  taken  away  and  married,  may  be 
sworn  and  give  evidence  against  the  ofiender,  though  he  is 
her  husband  de  facto ;  contrary  to  the  general  rule  of  law ; 
because  he  is  no  husband  de  jure^  in  case  the  actual  mar- 
riage was  also  against  her  will  ^  In  cases  indeed  where  the 
actual  marriage  is  good,  by  the  consent  of  the  inveigled 
woman  obtained  after  her  forcible  abduction,  sir  Matthew 
Hale  seems  to  question  how  far  her  evidence  should  be  al- 
lowed :  but  other  authorities  ^  seem  to  agree,  that  it  should 
even  then  be  admitted ;  esteeming  it  absurd,  that  the  ofiender 
should  thus  take  advantage  of  his  own  wrong,  and  that  the 
very  act  of  marriage,  which  is  a  principal  ingredient  of  his 
crime,  should  (by  a  forced  construction  of  law)  be  made  use 
of  to  stop  the  mouth  of  the  most  material  witness  against 
him.  (5) 

1  1  Hftwk.  P.  C.  C.41.  §  5.  ^  I  Hawk.  P.C.  c.41.  {  7. 

■  1  Hal.  P.C.  660.     1  Hawk.  P.a         p  1  HaL  P. C. 661. 

c.  41.  §  4.  "1  Cro.  Car.  488.     3  Keb.  193.  State 

■  1  Hal.  P.C.  660.  TruJ«,  V.455. 

mcDt  wiUi  or  without  hard  labour  for  any  term  not  exceeding  seven  years, 
tubttituted. 

(5)  It  would  be  safer,  perhaps,  to  put  the  competency  of  the  woman  as 
a  witness  against  ber  husband  on  the  principle  now  settled,  that  this  is  a 
personal  injury  committed  by  the  husband  against  her,  and  that  in  all  such 
the  injured  party  is  an  admissible  iritnem. 

Upon 
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An  inferior  degree  of  the  same  kind  of  offence,  but  not 
attended  with  force,  is  punished  by  the  statute  4  &  5  Ph.  & 
Mar.  0.8.  which  enacts  that  if  any  person,  above  the  age  of 
fourteen,  unlawfully  shall  convey  or  take  ccway  any  woman 
child  unmarried,  (which  is  held '  to  extend  to  bastards  as  well 
as  to  le^timate  children,)  within  the  age  of  sixteen  years, 
from  the  possession  and  against  the  will  of  the  father,  mother, 
guardians,  or  governors,  he  shall  be  imprisoned  two  years,  or 
fined  at  the  discretion  of  the  justices ;  and  if  he  deflowers 
such  maid  or  woitian  child,  or  without  the  consent  of  parents, 
contracts  matrimony  with  her,  he  shall  be  imprisoned  five 
years,  or  fined  at  the  discretion  of  the  justices,  and  she  shall 
forfeit  all  her  lands  to  her  next  of  kin,  during  the  life  of  her 
said  husband.  Solthat  as  these  stolen  marriages,  under  the 
age  of  sb^teen,  were  usually  upon  mercenary  views,  this  act, 
besides  punishing  the  seducer,  wisely  removed  the  temptation. 
But  this  latter  part  of  the  act  is  now  rendered  almost  useless, 
by  provisions  of  a  very  di£Perent  kind,  which  make  tlie  mar-  [  210  ] 
riage  totally  void  %  in  the  statute  26  Geo.  XL  c  SS.  (6) 

III.  A  THIRD  ofience,  against  the  female  part  also  of  his 
majesty's  subjects,  but  attended  with  greater  aggravations 
than  that  of  forcible  marriage,  is  the  crime  of  rape,  raptus 
tmdierwn,  or  the  carnal  knowledge  of  a  woman  forcibly  and 

'  Stnu  116S.  •  See  Vol  I.  p.4S7,  j(-c. 

Upon  the  general  principle  that  the  complete  crime  must  be  proved  in 
the  county  in  which  the  trial  takes  place,  it  is  settled  that  if  a  woman  be 
fordbly  taken  in  one  county,  and  aflerwards  go  voluntarily  into  another 
county,  and  be  there  married  or  defiled  with  her  own  consent,  the  feet  is 
indictable  in  neither,  for  in  neither  is  there  both  a  forcible  taking  and  subse* 
quent  marriage  or  defilement.  But  if  the  force  continued  upon  her  at  all  into 
the  county  in  which  she  was  married  or  defiled,  the  ofience  will  be  com- 
plete, and  triable  there.  1  East's  P.C.  czi.  8.5.  1  Russell.  C.L.  821.,  where 
there  b  a  full  report  of  the  case  of  the  Gordons,  which  turned  on  this 
point. 

(6)  By  the  4G.4.  c.  76.  (the  present  marriage  act)^  such  a  marriage 
would  not  be  void ;  but  means  are  pointed  out  by  way  of  information  in 
the  courts  of  chancery  or  exchequer  to  secure  the  property  under  an  order 
of  those  courts,  for  the  benefit  of  the  innocent  party  or  the  issue  of  the 
marriage ;  and  all  agreements  or  settlements  entered  into  by  the  parties  in 
relation  to  such  marriage,  which  are  contrary  to  such  order,  are  mad%  ab- 
solutely void, 

VOL.  IV.  K 
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against  her  will.  This,  by  the  Jewish  law%  was  punished 
with  death,  in  case  the  damsel  was  betrothed  to  another  'man ; 
and  in  case  she  was  not  betrothed,  then  a  heavy  fine  of  fifty 
shekels  was  to  be  paid  to  ihe  damsel's  fatheri  and  she  was  to 
be  the  wife  of  the  ravisher  all  the  days  of  his  life ;  without 
that  power  of  divorce,  which  was  in  general  permitted  by  the 
mosaic  law. 

The  civil  lawu  punishes  the  crime  of  ravishment  witli 
dea^  and  confiscation  of  goods :  under  which  it  includes 
both  the  offence  of  forcible  abduction,  or  taking  away  a 
woman  fi^m  her  friends,  of  which  we  last  spoke :  and  also 
the  present  offence  of  forcibly  dishonouring  them ;  either  of 
which  without  the  other,  is  in  that  law  sufficient  to  constitute 
a  capital  crime.  Also  the  stealing  away  a  woman  {rqm  her 
parents  or  guardians,  and  debauching  her,  is  equally  penal  by 
the  emperor's  edict,  whether  she  consent  or  is  forced :  *<  sive 
^*  volenHbuSi  sive  nolentibus  wdieribus,  tale  f acinus  fuerit  per^ 
*^  petrattim.**  And  this,  in  order  to  take  away  from  women 
every  opportunity  of  offending  in  this  way,  whom  the 
Roman  law  supposes  never  to  go  astray,  without  the  seduc- 
tion and  arts  of  the  other  sex :  and  therefore,  by  restraining 
and  making  so  highly  penal  the  solicitations  of  the  men, 
they  meant  to  secure  effectually  the  honour  of  the  women, 
*^  Si  enim  ipsi  raptores  metUy  vel  atrocitate  poenaej  ab  hujusmodi 
*^facinore  se  temperaveritU^  nuUi  mulieri,  sive  volenti^  sive 
^  nolentif  peccandi  locus  relinquetur :  quia  hoc  ipsum  velle  mu" 
^  lierum^  ab  tnsidiis  nequissimi  homihiSf  qui  meditaiur  rapinamj 
[211  2  ^  inducitur.  Nisi  etenim  earn  solicitavetitj  nisi  odiosis  artibus 
<<  circumveneritj  non  faciei  earn  veUe  in  tantum  dedecus  sese 
^^  prodere**  But  our  English  law  does  not  entertain  quite 
such  sublime  ideas  of  the  honour  of  either  sex,  as  to  lay  the 
blame  of  a  mutual  fault  upon  one  of  the  transgressors  only : 
and  therefore  makes  it  a  necessary  ingredient  in  the  crime  of 
rape,  that  it  must  be  against  the  woman's  will. 

Rape  was  punished  by  the  Saxon  laws,  particularly  those 
^f  king  Athelstan  "^  with  death :  which  was  also  agreeable  to 
the  old  Gothic  or  Scaadmavian  constitution*.    But  this  was 

^  Deut.  xzii.  S5.  ^  BiMton,  /.S.  c.SJ. 

«  (M.  9.  Itr.13.  >  Stienih.  dejurt  Buem.  /.S  c.f. 
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afterwards  thought  too  hard :  and  in  its  stead  another  severe, 
but  not  capital  punishment  was  inflicted  by  William  the  Con- 
querdr ;  viz.  castration,  and  loss  of  eyes  ^ ;  which  continued 
till  after  Bractoh  wrote,  in  the  reign  of  Henry  the  third. 
But  in  order  to  prevent  malicious  accusations,  it  was  then 
the  law,  (and,  it  seems,  still  continues  to  be  so  in  appeab  of 
n^  %)  that  the  woman  should  immediately  after,  ^^  dum  recens 
^  Jiterit  mcUeficium"  go  to  the  next  town,  and  there  make 
discovety  to  some  credible  persons  of  the  injury  she  has  suf- 
fered :  and  afterward  should  acquaint  the  high  constable  of 
the  hundred,  the  coroners,  and  die  sheriff  with  the  outrage ". 
This  seems  to  correspond  In  some  degree  widi  the  laws  of 
Scotland  and  Arragon  \  which  requires  that  complaint  must 
be  made  within  twenty-four  hours:  though  afterwards  by 
statute  Westm.i.  clS.  the  time  of  limitation  in  England  was 
extended  to  forty  days.  At  present  there  is  no  time  of  limita- 
tion fixed :  for,  as  it  is  usually  now  punished  by  indictment 
at  the  suit  of  the  king,  the  maxim  of  law  takes  place,  that 
nullum  tempos  occurrit  regi :  but  the  jury  will  rarely  give 
credit  to  a  stale  complaint  During  the  former  period  also  it 
was  held  for  law  %  that  the  woman  (by  consent  of  the  judge 
and  her  parents)  might  redeem  the  offender  from  the  exe- 
cution of  his  sentence,  by  accepting  him  for  her  husbimd ; 
if  he  also  was  willing  to  agree  to  the  exchange,  but  not 
otherwise. 

In  the  3  Edw.I.  by  the  statute  Westm.  L  c.  IS.  the  punish- 
ment of  rape  was  much  mitigated:  the  offence  itself  of  ravish-  [  212  ] 
ing  a  damsel  within  age,  (that  is,  tu>eli>e  years  old,)  either  with 
her  consent  or  without,  or  of  any  other  woman  against  her 
wiU,  being  reduced  to  a  trespass,  if  not  prosecuted  by  appeal 
within  forty  days,  and  subjecting  the  ofiender  only  to  two 
years'  imprisonment,  and  a  fine  at  the  king's  will.  But  this 
lenity  being  productive  of  the  most  terrible  consequences,  it 
was  in  ten  years  afterwards,  ISEdw.L,  found  necessary  to 

'  LL,  GulL  Omqii,  c.l9.  (7)  *  Barrington,  143. 

■  1  Hd.  P.  C.  «dS.  c  Glaa.  /.  14.  c.  6.     BncC.  1.9.  c.2S. 

*  Olan.  M4.  c.6.     Brict.  1.9.  c.28. 

(7)  The  expression  in  the  original  is  simply y^^ii  ^  let  viembret,  fmt 
fack  membra  sua.    Nothing  is  said  of  the  eyes.    Wilk.  9SS. 
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make  the  offence  of  forcible  rape  felony  by  statute  West.  2. 
c.d4.  And  by  statute  ISEliz.  c.7.  it  is  made  felony  without 
benefit  of  clergy ; '  as  is  also  the  abominable  wickedness  of 
carnally  knowing  and  abusing  any  woman  child  under  the 
age  of  ten  years ;  in  which  case  the  consent  or  non-consent  is 
immaterial,  as  by  reason  of  her  tender  years  she  is  inci^able 
of  judgment  and  discretion.  Sir  Matthew  Hale  is  indeed  of 
opinion  that  such  profligate  actions  committed  on  an  iniant 
undar  the  age  of  twelve  years,  the  age  of  female  discretion  by 
the  common  law,  either  with  or  without  consent,  amount  to 
^rvpQ  and  felony :  as  well  since  as  before  the  statute  of  queen 
Elizabeth  ^ :  but  that  law  has  in  general  been  held  only  to 
extend  to  infiuits  under  ten:  though  it  should  seem- that 
damsels  between  ten  and  twelve  are  still  under  the  protection 
of  the  statute  Westni.  1.  the  law  with  respect  to  their 
seduction  not  having  been  altered  by  either  of  the  subsequent 
statutes. 

A  MALE  infant,  under  the  age  of  fourteen  years,  is  pre- 
sumed by  law  incapable  to  commit  a  rape,  and  therefore  it 
seems  cannot  be  found  guilty  of  it.  For  though  in  other  felo- 
nies maUtia  supplet  aetatem^  as  has  in  some.cases  been  shewn ; 
yet,  as  to  this  particular  species  of  felony,  the  law  supposes 
an  imbecility  of  body  as  well  as  mind  ^ 

The  civil  law  seems  to  suppose  a  prostitute  or  common 
harlot  incapable  of  any  injuries  of  this  kind ':  not  allowing 
[  213  3  Any  punishment  for  violating  the  chas^ty  of  her,  who  hath 
indeed  no  chasti^  at  all,  or  at  least  halli  no  r^ard  to  it.  But 
the  law  of  England  does  not  judge  so  hardly  of  oflfenders,  as 
to  cut  off  all  opportunity  of  retreat  even  fit>m  common  strum- 
pets, and  to  treat  them  as  never  capable  of  amendment  II 
therefore  holds  it  to  be  felony  to  force  even  a  concubine  or 
harlot ;  because  the  woman  may  have  forsaken  that  unlawful 
course  of  life*:  for,  as  Bracton  well  observes \  ^^etsi  mere- 
'*  trix  Jiierit  anie^  tunc  non  jmt  meretrix,  cum  nequitiae  ejus 
"  redamando  consentire  noluit.^  (8) 

•»  1  Hal.  P.C.-631.  «  1  lUl.  P.C.  6«9.     1  Hawk.  P.C. 

•  JWd.  C.41.  $  7.        .  ^   • 

'  CW..9.  9.  28.     Ff,  47.  9.  S9.  »>  /.  S.  c.  27. 


(8)  According  to  Bracton,  however,  the  old  law  made  a  difierence  in  the 
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As  to  the  material  facts  requisite  to  be  given  in  evidence 
and  proved  upon  an  indictment  of  rape,  they  are  of  such  a 
nature,  that  though  necessary  to  be  known  and  settled^  for 
the  conviction  of  the  guilty  and  preservation  of  the  innocent, 
and  therefore  to  be  found  in  such  criminal  treatises  as  dis- 
course of  these  matters  in  detail,  yet  they  are  highly  improper 
to  be  publicly  discussed,  except  only  in  a  court  of  justice.  I 
shall  therefore  merely  add  upon  this  head  a  few  remarks 
from  sir  Matthew  Hale  ;  with  regard  to  the  competency 
and  credibility  of  witnesses;  which  may,  salvo  pudorcj  be 
considered. 

And,  first,  the  party  ravished  may  give  evidence  upon  oath, 
and  is  in  law  a  competent  witness ;  but  the  credibility  of  her 
testimony,  and  how  iar  forth  she  is  to  be  believed,  must  be 
left  to  the  jury  upon  the  circumstances  of  fact  that  concur  in 
that  testimony.  For  instance:  if  the  witness  be  of  good  &me; 
if  she  presently  discovered  the  offence,  and  made  search  for 
the  offender ;  if  the  party  accused  fled  for  it :  these  and  the 
like  are  concurring  circumstances  which  give  greater  probar 
bility  to  her  evidence*  But,  on  the  other  side,  if  she  be  of  evil 
&me,  and  stand  unsupported  by  others ;  if  she  concealed  the 
injury  for  any  considerable  time  afler  she  had  opportunity  to 
complain ;  if  the  place,  where  the  fact  was  allied  to  be  com- 
mitted, was  where  it  was  possible  she  might  have  been  heard, 
and  she  made  no  outcry:  these  and  the  like  circumstances  [  214  ] 
canry  a  strong,  but  not  conclusive,  presumption  that  her  testi- 
mony is  &lse  or  feigned. 


punuhmcnt  in  proportion  to  the  character  of  the  party  ravished.  After 
stating  generally  the  punbhment,  as  mentioned  in  the  text,  he  goes  on  thus : 
Non  auiem  tequitur  hujusmodi  pcma  de  quSU6elf<gmind,  licet  m  opprimatur. 
Sequiiur  Uimen  alia  gravit  €t  gravior^  secundum  quodfuerU  nupla,  velmdua 
honesU  vivens,  tancUmomaUt^  vH  alia  nuUnma*  Item  cancubina  iegiitima 
vel  alia  qiuestvm  facient  dne  delectu  quidem  pertonarum,  quas  quidem  omntM 
debet  rex  tueri  propter  pacem  fuom,  sed  non  erit  de  qu&Ubet par pama.  OUm 
qtudem  corrtftore$  virgimtatis  et  casiitatii  ttupendebantWy  4*  eorum /auiores, 
eum  nee  tales  ab  homtcidH  crbmne  oacta  esseni^  et  maximi  cum  virgimias  et 
casiUas  restUui  non  possunt;  modemis  tamen  temporibut  dUter  chservatur, 
quod  pro  corruptione  mrginu  amOtantur  membra^  ui  pnedictum  est^  et  de  aHis 
sequitur  aUa  gravis  pana  corporaUs^  sed  tamen  sine  amisnone  vUee  et  mem^ 
brarum.    Bract.  L.  iiu  c.  87.  f.  147. 
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Moreover,  If  the  rape  be  charged  to  be  committed  on  an 
infimt  under  twelve  years  of  age,  she  may  still  be  a  competent 
witness,  if  she  hath  sense  and  understanding  to  know  the 
nature  and  obligations  of  an  oath ;  or  even  to  be  sensible  of 
the  wickedness  of  telling  a  deliberate  lie.  Nay,  though  she 
hath  not,  it  is  thought  by  sir  Matthew  Hale'  that  she  ought 
to  be  heard  without  oath,  to  give  the  court  information;  and 
others  have  held,  that  what  the  child  told  her  mother,  or  other 
relations,  may  be  given  in  evidence,  since  the  nature  of  the 
case  admits  frequently  of  no  better  proof.  But  it  is  now  set- 
tled, [Brazier's  case,  before  the  twelve  judges,  P.  19  Geo.  III.] 
that  no  hearsay  evidence  can  be  given  of  the  declarations  of  a 
child  who  hath  not  capacity  to  be  sworn,  nor  can  such  child 
be  examined  in  OMirt  without  oath :  and  that  there  is  no 
determinate  age,  at  which  the  oath  of  a  child  ought  either  to 
be  admitted  or  rejected.  (9)  Yet,  where  the  evidence  of 
diildren  is  admitted,  it  is  much  to  be  wished,  in  order  to 

■ 

>  1  Hal.  P.C.  6S4. 


(9)  These  are  now  the  established  rules  in  all  cases,  criminal  as  well  as 
civil,  and  whether  the  prisoner  is  tiied  for  a  ca^ntal  oflhnce,  or  for  one  of 
an  inferior  nature*  When  the  child  has  appeared  not  sufficiently  to  under- 
stand the  nature  and  obligation  of  an  oath,  judges  have  often  thought  it 
necessary  for  the  purposes  of  justice  to  put  off  the  trial  of  the  prisoner, 
directing  that  the  child  in  the  mean  time  should  be  properly  instructed, 
ndll.  L.  of  Evidence,  1.  p.  SO.  5th  ed. 

Sit  M.  Hale  reasons  upon  it  as  the  established  practice,  with  winch  he 
found  no  fiiult,  to  hear  upon  oath  the  statement  by  the  mother  or  other 
relations  of  the  child's  complaint  to  them  recenUy  after  the  fact;  and 
reasons  correctly,  that  it  is  better  for  the  court  to  hear  that  from  the  child 
herself,  than  to  recdve  it  at  second  hand  from  them.  The  present  prac- 
tice is  undoubtedly  more  wise,  because  the  inconvenience  of  occasionally 
suffering  a  ruffian  to  escape  unpunished  is  not  to  be  weighed  against  the 
preservation  of  the  grand  principle  that  no  evidence  shall  be  received  but 
upon  oath.  Yet  it  may  well  be  questioned,  whether  the  purposes  of  justice 
are  upon  the  whole  answered  by  the  practice  of  postponing  the  trial  for 
the  instruction  of  the  witness ;  in  the  interval  between  two  circuits  she 
stands  a  diance  of  being  instructed  in  more  senses  than  one,  and  even  if 
surrounded  by  the  best-intentioned  persons,  the  memory  of  a  child  so 
young  or  so  ignorant  as  not  to  know  the  nature  of  an  oadi,  is  too  preca* 
rious  a  thing  to  place  the  life  of  a  man  at  its  disposal,  after  an  interval, 
perhaps,  of  twelve  months  from  the  period  of  which  the  witness  is  to  speak. ' 
Brazier's  case  u  to  be  found  reported  in  i  Leach.  Cr.  C.  1 99.  i  East,  PLC. 

C«X«  St  9. 
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render  their  evidence  crediblet  that  there  should  be  some 
concurrent  testimony  of  time»  place,  and  circumstances,  in 
order  to  make  out  the  bet;  and  diat  the  conviction  should 
not  be  groimded  singly  on  the  unsupported  accusation  ^f  an 
infiint  under  years  of  discjnetion.  There  may  be  therefore,  in 
many  cases  of  this  nature,  witnesses  who  are  competent,  that 
is,  who  may  be  admitted  to  be  heard ;  and  yet,  after  being 
heard,  may  prove  not  to  be  credible,  or  such  as  the  jury  is 
bound  to  believe.  For  one  excellence  of  the  trial  by  jury  is, 
that  the  jury  are  triers  of  the  credit  of  the  witnesses,  as  well 
as  of  the  tnrth  of  the  fiu^t. 


**  It  is  true,  says  this  learned  judged  that  rape  is  a  most  [  215  J 
detestable  crime,  and  therefore  ought  severely  and  impar- 
tially to  be  punished  with  death ;  but  it  must  be  remembered 
**  that  it  is  an  accusation  easily  to  be  roade^  and  hard  to  be 
'^  proved,  and  harder  to  be  deitoded  by  the  party  accused, 
*'  though  never  so  innocent"  He  then  relates  two  very  ex- 
tm>re&Bi^  CB>^  of  mBMous  prosecution  hr  ti^  cria,^  that 
had  happened  within  his  own  obsonration;  and  concludes 
thus :  "  I  mention  these  instances,  that  we  may  be  the  more 
*^  cautious  upon  trials  of  offences  of  this  nature,  wherein  the 
^*  court  and  jury  may  with  so  much  ease  be  imposed  upon, 
**  without  grieat  care  and  vigilance ;  the  heinousness  of  the 
*^  offence  many  times  tranq^orting  the  judge  and  jury  with  so 
**  much  indignation,  that  they  are  overhastily  carried  to  the 
**  conFiCtion  of  the  person  accused  thereoi^  by  the  confident 
*^  te9tinif(»ny  sometimes  of  malicious  and  fiilse  witnesses." 

IV.  What  has  been  here  observed,  especially  with  regard 
to  the  manner  of  proof,  which  ought  to  be  the  more  clear  in 
proportion  as  the  crime  is  the  more  detestable,  may  be  applied 
to  another  offence,  of  a  still  deeper  malignity ;  the  in&mo^s  . 
crime  against  nature^  committed  either  with  man  or  beast.  A 
crime  which  ought  tp  be  .strictly  and  impartialiy  proved,  and 
then  as  strictly  and  impartially  punished.  But  it  is  an  offence 
of  so  dark  a  nature,  so  easily  charged,  aqd  the  negative  so 
difficult  to  be  proved,  that  the  accusation  should  be  cl^i^rly 
made  out :  for,  if  false,  it  deserves  a  punishment  inferior  only 
to  that  of  the  crime  itself. 

k  1  Hal.  P.c  ess. 

R   4  ^ 
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I  WILL  not  act  so  disagreeable  a  part  to  my  readers  as  well 
as  myself  as  to  dwell  any  longer  upon  a  subject,  the  very 
mention  of  which  is  a  disgrace  to  human  nature.  It  will  be 
more  eligible  to  imitate  in  this  respect  the  delicacy  of  our 
English  law,  which  treats  it,  in  its  very  indictments,  as  a  crime 
npt  fit  to  be  named ;  ^^peccaium  iUad  horribUe^  inter  Christianas 
**  non  nominandumK^  (10)  A  taciturnity  observed  likewise 
by  the  edict  of  Constantius  and  Constans* ;  *'  ubi  scebss  est  idj 
**  quod  non  prqfidt  scire^  Jubemus  inswgere  leges^  armari  jura 
L  3?16  J  iigiadio  uUore^  ut  exquisitis  poenis  subdantur  infixmeSj  qui  sunt^ 
*^  vel  quijiduri  sunt  ret"  Which  leads  me  to  add  a  word 
concerning  it's  punbhment 

This  the  voice  of  nature  and  of  reason,  and  the  express 
law  of  God*",  determined  to  be  capital.  Of  which  we  have 
a  signal  instance,  long  before  the  Jewish  dispensation,  by  the 
destruction  of  two  cities  by  fire  from  heaven  :  so  that  thb  is 
an  universal,  not  merely  a  provincial,  precept.  And  our  an^ 
tient  law  in  some  degree  imillited  this  punishment,  by  com- 
manding such  miscreants  to  be  burnt  to  death  °;  though 
Fleta^  says,  they  should  be  buried  alive;  either  of  which 
punishments  was  indifferently  used  for  this  crime  among  the 
antient  Goths.'  But  now  the  general  punishment  of  all 
felonies  is  the  same,  namely,  by  hanging;  and  thb  offence 
(being  in  the  times  of  popery  only  subject  to  ecclesiastical 
censures)  was  made  felony  without  benefit  of  clergy  by 
statute  25  Hen.  VIII.  c.  6.  revived  and  confirmed  by  5Eliz. 
c  17.  And  the  rule  of  law  herein  b,  that  if  both  arc  arrived 
at  years  of  dbcretion,  agentes  et  consentienies  pari  poena 
plectantur,"^ 

These  are  all  the  felonious  o£fences  more  immediately 
against  the  personal  security  of  the  subject     The  inferior 

^  Sm  in  Bot.  PwL    5Q  Edw.III.  »  Levit.  xx.  13.  15. 

n.58.  m  complaist,  thai  a  Lonabud  did  ■  Britt.  c.  9. 

commit  the  tin,  **  thai  was  not  to  be  ^  LI.  e,  37. 

«  named.*'     (12  Rep.  37.)  ^  Stiern.  dejure  Goih.  ^  3.  c.  S. 

*ONf.  9.9.31.  *iQlnst..59. 


(10)  The  next  period  of  the  indictment  always  names  the  offence. 
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offenceBj  or  misdemesnors,  that  fall  under  this  head,  are  assauUSf 
batteries^  wounding^  false  impmonment^  and  kidnappings 

V.  VL  VII.  With  regard  to  the  nature  of  the  three  first 
of  these  ofiences  in  general,  I  have  nothing  further  to  add  to 
what  has  already  been  observed  in  the  precedmg  book  of  these 
Commentaries';  when  we  considered  them  as  private  wrongs, 
or  civil  injuries,  for  which  a  satisfiiction  or  remedy  is  given  to 
the  party  aggrieved.  But,  taken  in  a  public  light  as  a  breach 
of  the  king's  peace,  an  affront  to  hi^  government,  and  a 
damage  done  to  his  subjects,  they  are  also  indictable  and 
punishable  with  fines  and  imprisonment;  or  with  other  igno- 
minious corporal  penalties,  where  they  are  committed  with 
any  very  atrocious  design.*  As  in  case  of  an  assault  with  an 
intent  to  murder,  or  with  an  intent  to  commit  either  of  the 
crimes  last  spoken  of;  for  which  intentional  assaults,  in  the  [  217  ] 
two  last  cases,  indictments  are  much  more  usual  than  for  the 
absolute  perpetration  of  the  facts  themselves,  on  account  of 
the  difficulty  of  proof:  or,  when  both  parties  are  consenting 
to  an  unnatural  attempt,  it  is  usual  not  to  charge  any  assatdt ; 
but  that  one  of  them  laid  hands  on  the  other  with  intent  to 
commit,  and  that  the  other  permitted  the  same  with  intent  to 
sufier,  the  commission  of  the  abominable  crime  before  men- 
tioned. And,  in  all  these  cases,  besides  heavy  fine  and  im- 
prisonment, it  is  usual  to  award  judgment  of  the  pillory.  (11) 

There  is  also  one  species  of  battery,  more  atrocious  and 
penal  than  tlie  rest,  which  is  the  beating  of  a  clerk  in  orders, . 
or  clergyman ;  on  account  of  the  respect  and  reverence  due 
to  his  sacred  character,  as  the  minister  and  ambassador  of 
peace.  Accordingly  it  is 'enacted  hf  the  statute  called  ar/t- 
adi  derif  9  Edw.II.  c.S.  that  if  any  person  lay  violent  hands 
upon  a  deric,  the  amends  for  the  peace  broken  shall  be  before 
the  king;  that  is,  by  indictment  in  the  king's  courts;  and 
the  assailant  may  also  be  sued  before  the  bishop,  that  excom- 
munication or  bodily  penance  may  be  imposed :  which  if  the 

'  1  SeeVoI.IILiMg.120.  *  Hawk.  P.  a  c.  S5.  $  S. 

(11)  The  (mniihment  of  the  pilloiy  could  not  now  be  imposed  for  this 
ollence,  being,  as  I  have  often  before  noticed,  abolished  by  56  G.5.  c.  US., 
cxcq>t  in  case  of  perjury  or  subornation  of  perjury. 
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rtSSemifT  will  jfedaem  by  money,  to  be  given  to  the  bishop,  or 
the  party  aggrieved,  it  may  be  sued  for  before  the  bishop ; 
whereas  otherwise  to  sue  in  any  spiritual  court,  for  civil  da- 
mages for  the  batteiy,  foils  within  the  danger  of  praemunire.  ^ 
But  suits  are,  and  always  were,  allowable  in  the  spiritual 
court,  for  miHiey  agreed  to  be  given  as  a  commutation  for 
pfqnnrr  "  So  that  upon  the  whole  it  iq>pears,  that  a  person 
guilty  of  sudi  brutal  bdiaviour  to  a  clergyman,  is  subject  to 
thnee  kinds  of  prosecution,  all  of  whidi  may  be  pursued  for 
one  and  the  same  offisnce :  an  indictment,  for  the  breach  c^the 
king's  peace  by  such  assault  and  battery ;  a  eivtl  action,  for 
the  special  damage  sustained  by  the  party  injured ;  and  a  suit 
C  218  ]  in  the  ecdesiasticd  court,  &nst,2m?caorr00^'oii^e/5ajju/tfaiii^^ 
by  enpining  penance,  and  then  again  for  such  sum  of  money 
as  shall  be  agreed  or  for  taking  off  the  penance  enjoined ;  it 
being  usual  in  those  courts  to  exdiange  their  spiritual  censures 
far  a  round  oompenaation  in  money'';  perhaps  because  poverty 
is  generally  esteewifld  by  the  moraKsts  the  best  medicine  fro 
sabde  ammue* 

VIII.  The  two  remaining  crimes  and  offences,  against  the 
persons  of  his  majesty's  subjects,  are  infringements  of  their 
natural  liberty :  concerning  the  first  of  which,  fcdse  imprison- 
meni^  it's  nature  and  incidents,  I  must  content  myself  with 
referring  the  student  to  what  was  observed  in  the  preceding 
volume^,  when  we  considered  it  as  a  mere  civil  injury.  But 
besides  the  private  satisfitction  given  to  the  individual  by 
action,  the  law  also  demands  public  vengeance  for  the  breach 
of  the  king's  peace,  for  the  loss  which  the  state  sustains  by 
the  confinement  of  one  of  ifs  members,  and  for  the  infringe- 
ment of  Ae  good  order  of  society.  We  have  seen  before", 
that  the  most  atrocious  d^ree  of  this  oflfence,  that  of  sending 
any  subject  of  this  realm  a  -prisoner  into  parts  i)eyond  the 
seas,  whereby  he  is  deprived  of  the  friendly  assistance  of  the 
laws  to  redeem  (him  fit>m  such  liis  captivity,  is  punished  with 
the  pains  of  praemunire^  and  incapacity  to  hold  any  office, 
without  aay  p<isaibili^iif  jiardon.^     And  we  may  also  add, 

t  2  lofC  (198.  690.  >»  to  VoUII.  p^a87. 

«*  Artie,  Ckr,Edw.lLfi.  4.  F.V.fi.^s.      '^  See  i»g.  11^. 

^  2  RdL  Rep.  3S4.  '  SUH,  31  CwJL  c.  ?• 
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that  by  statute  43  £liz,  c.  13.  to  carry  any  one  hf  force  out  of 
the  four  northern  counties^  or  imprison  him  within  the  s(unf^ 
in  order  to  ransom  him  or  make  spoil  of  his  person  or  goods, . 
is  felony  without  benefit  of  clei^,  in  the  prindpak  and  all 
accessories  before  the  fret.  (19)  Inferior  degrees  of  the  same 
offi»ce  of  false  imprisonment,  are  also  punishable  by  indict- 
ment, (like  assaults  and  batteries,)  and  the  delinquent  may 
be  fined  and  imprisoned.*  And  indeed*  there  can  be  no 
doubt,  but  thf^  all  kinds  of  crimes  of  a  public  nature,  all  dis- 
turbances of  the  peace,  all  oppressions,  and  other  misdemes^ 
nors  whatsoever  of  a  notoriously  evil  example,  may  be  indicted 
at  the  suit  of  the  king. 

IX.  The  other  remaining  ofience,  that  of  £i<&iiippfMg',  being' [  219  J 
the  forcible  abduction  or  stealing  away  of  a  man,  woman,  or 
child,  fit>m  their  own  country,  and  sending  them  into  another,^ 
was  capital  by  the  Jewish  law.  **  He  that  stealeth  a  man, 
^^  and  selleth  him,  or  if  he  be  found  in  his  hand,  he  shall  surely 
be  put  to  death^.''  So  likewise  in  the  civil  law,  the  offonce 
of  spiriting  away  and  stealing  men  and  children,  which  was 
called  plaghimj  and  the  oilenders  pktgiarii,  was  punished  with 
death.^  This  is  unquestionably  a  very  heinous  crime^  as  it 
robs  the  king  of  his  subjects,  bsAiishes  a  man  fix)m  his  country, 
and  may  in  its  consequences  be  productive  of  the  most  cruel 
and  disagreeable  hardships ;  and  therefore  the  common  law 
of  England  has  punished  it  with  fine,  imprisonment,  and 
pilloiy.''  And  also  the  statute  11  &  12  W.IIL  c.7.,  though 
principally  intended  against  pirates,  has  a  clause  that  extends 
to  prevent  the  leaving  of  such  persons  abroad,  as  are  thus 
kidnapped  or  spirited  away ;  by  enacting,  that  if  any  c^tain 
of  a  merchant  vessel  shall  (during  his  being  abroad)  force  any 
person  on  shore,  or  wilfully -leave  him  behind,  or  refuse  to 
bring  home  all  such  men  as  he  carried  out,  if  able  and  de- 
sirous  to  return,   he   shall   sufier   three  months*  imprison- 

«  WesL  SymboL  part.2.  pag.  92.  '  Ff^.  48.15.  1.- 

*  2  Hawk.  P.C.  c25.  $4.  *  Rsym.  474.  2  Siiow.221.  Skin.  47. 

»  Ezod.  xzi.  16.  Comb.  10. 


(12)  It  is  rather  remarkable  that  this  obsolete  statute  should  still  remain 
unrepealed. 
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ment  (Id)  Aim!  thus  much  for  ofiences  that  more  immediately 
aflect  the  persons  of  individuals. 

(13)  The  58  G.  5.  C.38.  reciting  that  no  mode  of  prosecuting  this  of- 
f^ice  is  provided  by  the  act  of  W.  9.  enacts,  that  all  offences  against  it  may 
be  prosecuted  by  indictment,  or  information  in  the  court  of  king's  bench 
at  Westminster;  and  the  court  may  issue  commissions  for  the  examination 
of  witnesses  abroad,  whose  depositions  shall  be  received  as  evidence  on 
the  trial. 

The  54  G. 3.  clOl.  has  provided  against  the  offence  of  child-stealing, 
and  makes  it  felony  punishable  as  grand  hprceny,  by  force  or  fraud  to  take 
or  entice  away  any  child  under  the  age  of  ten  years,  with  intent  to  deprive 
the  parents  or  any  one  having  lawful  charge  of  the  child,  of  the  possession 
of  such  child ;  or  with  intent  to  steal  any  article  of  ornament,  value  or 
use  upon  or  about  the  child;  or  knowin^y  to  receive  and  harbour  such 
child  to  taken  and  enticed  away. 
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CHAPTER   THK  SIXTEENTH. 

OF  OFFENCES  against  the  HABITA- 
TIONS OP  INDIVIDUALS. 


^HE  only  two  oflfenoes,  that  more  immediately  affect  the 

habitations  of  individuals  or  private  subjects,  are  those  of  ^ 
m^son  and  burglary. 

1.  Arson,  ab  ardendo^  is  the  malicious  and  wilful  burning 
the  house  or  out-house,  of  another  man.  This  is  an  ofience 
of  very  great  malignity,  and  much  more  pernicious  to  the 
public  than  simple  theft :  because  first,  it  is  an  offence  against 
that  right  of  habitation,  which  is  acquired  by  the  law  of 
nature  as  well  as  by  the  laws  of  society ;  next,  because  of  the 
terror  and  confusion  that  necessarily  attend  it;  and  lastly, 
because  in  simple  theft  the  thing  stolen  only  changes  its 
master,  but  still  remains  in  esse  for  the  benefit  of  the. public, 
whereas  by  burning  the  very  substance  is  absolutely  destroyed. 
It  is  also  fiiequently  more  destructive  than  murder  itself  of 
which  too  it  is  oflen  the  Q^use :  since  murder,  atrocious  as  it 
is,  seldom  extends  beyond  the  felonious  act  designed ;  whereas 
fire  too  frequently  involves  in  the  conmion  calamity  persons 
unknown  to  the  incendiary,  and  not  intended  to  be  hurt  by 
him,  and  fiiends  as  well  as  enemies.  For  which  reason  the 
dvil  law  ^  punishes  with  death  such  as  maliciously  set  fire  to 
houses  in  towns,  and  contiguous  to  others;  but  is  more 
mercifiil  to  such  as  only  fire  a  cottage,  or  house,  standing, 
by  itself. 

Our  English  law  also  distinguishes  with  much  accuracy.  [  221  ] 
upon  this  crime.     And  therefore  we  will  enquire,  first,  what 

•JF)r.48.19.  88.  $12. 
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is  such  a  house  as  may  be  the  subject  of  this  offence :  next, 
wherein  the  ofience  itself  consists,  or  what  amounts  to  a 
burning  of  such  house ;  and  lastly,  how  the  offence  is  pu- 
nished* 

1.  Not  only  the  bare  dweOing-house,  but  all  out-houses 
that  are  parcel  thereof  tliough  not  contiguous  thereto^  nor 
under  the  same  roof,  as  bams  and  stables,  may  be  the  subject 
of  arson  ''.  And  this  by  the  common  law ;  which  also  ac- 
counted it'  felony  to  bum  a  din^e  bam  in  the  field,  if  filled 
with  hay  or  com,  though  not  parcel  of  the  dwelling-house  ^ 
The  burning  of  a  stack  of  corn  was  antiently  likewise  ac- 
counted arson  ^  And  indeed  all  the  niceties  and  distinctions 
which  we  meet  with  in  our  books,  concerning  what  shall,  or 
shall  not,  amount  to  arson,  seem  now  to  be  taken  away  by  a 
variety  of  statutes;  which  will  be  mentioned  in  the  next 
chapter,  and  have  made  the  punkhment  of  wilful  burning 
equally  extensive  as  the  mischief.  The  offence  of  lirMiii 
(strictly  so  called)  may  be  committed  by  wilfiiUy  setting  fire 
to  one's  own  house,  provided  one'd  Neighbour's  house  is 
thereby  also  burnt ;  but  if  no  mischief  is  doiie  but  U>  one's 
own^  it  does  not  amount  to  felony,  thotigh  the  fire  was 
kindled  with  intent  to  burn  another's. '  For  by  Ih^  common 
law  no  intention  to  commit  a  Selonf  amounts  to  the  same 
crime  ;  though  it  does,  in  some  casesy  by  particular  statutes. 
However  such  wilful  firing  one's  own  h<M]sey  in  ii  i&mrh  is  a 
high  misdemesnor,  and  punishable  by  fine^  imprisonment, 
|Mllory,  and  perpetual  sureties  for  die  good  bdioviour  ^(14)« 


*  i  Ud.  P.C.567.  •  Cro.Car.  377.     1  Jon.351. 

<  8  Iiit.67.  '  1  Rid.  P.C.  508.     1  Hc^.  P.  t*. 

«  1  Htwk.  P«&  t.39.  $  S.  ass.  $  15. 


(14)  Tlie  49Qi94 1.99^  wMcH  I  haft  dttiidy  bad  ckM^oh  to  citfe  se- 
^f9nX  timtt,  nalLcs  il  a  Capital  hkmy  wiUally  mad  midicloiiiiy  to  set  fins 
to  anjr  house,  bsm,  granaiy,  hop4Mtt,  outhouie,  null,  warahoutei  dr  shop, 
#faetfaer  the  same  ihail  then  be  in  the  party's  own  possession  or  not,  if  it 
be  done  with  intent  to  injure  or  defiraud  his  majesty,  any  of  his  subjects,  or 
any  body  corporate.  The  principal  object  of  this  enactment  was  to  oom- 
priie  the  oases  of  pefsons  burning  hotwes,  mills,  An^,  of  wfaidi  tftey  are 
tenaoU  or  owners,  to  the  injury  of  their  Iinditfrds,  oi*  to  de&aud  the  insuren. 
But  it  iinot  necessary  to  prove  any  distinct  malice,  or  intent  to  defraud,  be- 
yond that  which  the  law  neoiuarily  inpfies  (rain  the  act  of  deliberate  arson. 

This 
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And  if  a  landlord  or  reversioner  sets  fire  to  his  own  house, 
of  which  another  is  in  possession  under  a  lease  from  himself 
or  from  those  whose  estate  he  hath,  it  shall  be  accounted  arson ; 
for  during  the  lease^  the  house  is  the  property  of  the  tenant.* 

2.  As  to  what  shall  be  said  to  be  a  but-ning^  so  as  to  amount  [  222  ] 
to  arson,  a  bare  intent,  or  attempt  to  do  it,  by  actually  sea- 
ting fire  to  an  house,  unless  it  absolutely  bumsj  does  not  fiiU 
withhi  the  description  of  incendii  ei  ccmbumt ;  whidi  were 

words  necessary,  iA  the  days  of  law-latin^  to  all  indictments 
of  this  sort  But  the  burning  and  consuming  of  any  part  is 
sufficient;  though  the  fire  beafterwatds  extinguished  \  Also 
it  must  be  a  malicious  biuming:  otherwise  it  is  only  a  trespass: 
anil  therefore  ho  negligence  or  mischance  amounts  to  it. 
For  which  reason,  though  an  unqualified  person,  by  shooting 
with  a  gun,  happens  to  set  fire  to  the  thatch  of  a  house,  this 
sir  Matthew  Hale  determines  not  to  be  felony,  contrary  to 
the  opinion  of  fortner  writers.  *  But  by  statute  6  Ann.  cSl. 
any  servant  negligently  setting  fire  to  a  house  or  out-houses, 
shall  fi>rfeit  100/.  or  be  sent  to  the  house  ot  correction  for 
rightftftli  months;  in  th^  same  manner  as  the  Roman  law 
directed,  **  mm,  qui  n^ligerUer  igftes  Apud  se  habutrintj  Jksti* 
bus  veljlagettis  caedf*  *.  (15) 

3.  Thepuniskment^oi  arson  was  death  by  our  antient  Saxon 
laws '.    And  in  the  rei^  of  Edward  the  fifst^  this  sentence 

*  Port.  115.  fcjy:  1.15.4. 

^  1  Hawk.  P.  C.  C.S9.  §  16, 17.  *  LL^Inae.  c.7.  (16) 

>  I  HiO.  P.  C.  569. 

nb  is  tiw  mpiiciaton  of  the  ^enerri  principle  of  tlie  criniaal  hw,  that  a 
wmen  aioit  bo  pretoinad  lo  tntead  the  neeeiiuy  oGMeqaoieM  of  hn  ads  i 
ind  ia  pHfwance  tberao^  a  case  was  heU  to  be  witUn  thi  makicAm  in  wbieh 
the  wiliMiHi  for  the  prosecBtion  stated  that  the  priioDar  **  was  an  ham. 
^  IM  Inoffsarive  man,  that  there  ne?er  hiid  been  any  qnarrd  or  tfiupve- 
^  nMBBlbelwaenhiBiiaadh]tflu«ten(theowderieflhemflifetfiretoXor 

*  a«y  of  the  d«ka^  and  that  tU^  were  not  awan  of  any  motife  wirieh 

*  oonid  have  induacd  hbn  to  oonnt  dm  ael."  FarriigtOB^t  cma^  sRaa* 
saline  L.l6Yi. 

(15)  TUi  ttatafee  k  reptided,  but  a  tiadar  pimneli  k  to  ba  Ibiuid  in 
l40.a«Qi7fr 

(16)  The  law  of  Ina  ufarnd  to  Is e. 77.  db hmndMU  H  9me/kkf  kk 
not  fcrjr  eaf y  to  render  iu  aMaaing  exactly,  bat  it  does  not  taim  da  ao* 

thority 
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was  executed  by  a  kind  of  lex  talionis :  for  the  incendiaries 
were  burnt  to  death  °* :  as  they  were  also  by  the  Gothic  con- 
stitutions °.  The  statute  8  Hen.  VI.  c.  6.  made  the  wilful 
burning  of  houses,  under  some  special  circumstances  therein 
mentioned,  amount  to  the  crime  of  high  treason.  But  it 
was  again  reduced  to  felony  by  the  general  acts  of  Ed- 
ward VL  and  queen  Mary ;  and  uow  the  punishment  of  all 
capital  felonies  is  unifi^rm,  namely,  by  hanging.  The  ofience  of 
arson  was  denied  the  benefit  of  clergy  by  statute  23  Hen.  VIII. 
cl.,  but  that  statute  was  repealed  by  lEdw.VL  c.12.,  and 
arson  was  afterwards  held  to  be  ousted  of  clergy,  with  re- 
spect to  the  principal  ofiender,  only  by  inference  and  deduc- 
[  223  ]  tion  from  the  statute  4&5P. &M.  c.4.,  which  expressly 
denied  it  to  the  accessory  before  the  fiict  ^ ;  though  now  it  is 
expressly  denied  to  the  principal  in  all  cases  within  the  sta- 
tute 9  Geo.  L  c.  22.  (17) 

n  Brit.  e.9.  o  11  Rep.  S5.     S  HaLP.  C*  346. 

"  Scienih.  dejvre  GoUu  LS.  c,6.         347.     Fort.  336. 


thority  for  the  podtion  in  the  text  After  some  directions  as  to  the  ordeal 
by  water  or  fire,  which  was  to  be  the  mode  of  trial,  the  law  goes  on  thus*: 
Jt  tuncjwamentum  producerc  nequtat^  et  iUe  vnpurui  tU^  in  potestate  semoris^ 
qtd  ad  eandem  urbem  pertinet^  posUum  sU^  an  vitam  habsat,  vec  mon 

HABEAT. 

(17)  Seyeral  statutes,  which  I  shall  hereafter  have  occasion  to  notice, 
ha?e  extended  the  crime  and  punishment  of  anon  to  other  subject  matters, 
requiring  protection,  and  many  of  them  use  the  words  **  set  fire  to"  either 
alone,  or  in  the  alternative  with  the  word  **  bum/*  The  important  sta- 
tutes 9  G.  1 .  c.  89.,  and  the  45  G.  5.  c.  58.  use  the  words  **  set  fire  to"  alone; 
but  no  case  has  decided  that  an  actual  burning  is  not  equally  necessary  to 
satisfy  these  words;  see  Ttiylor's  case,  3  East,  P.  C.  r.  8 1 .  s.  4.  Indeed,  with 
regard  to  the  first  of  these  two  statutes,  it  has  been  laid  down  more  than 
once  by  the  judges  that  it  did  not  alter  the  nature  of  the  crime,  or  create 
any  new  ofibnce,  but  only  excluded  the  prindpal  firom  clergy  more  clearly 
than  he  was  before,  (siding's  case.  Breeme's  case,  8  East,  P. C.  c  8 1 .  s.  6. 
By  a  farther  provinon  of  the  9  G.  1 .  c.  98.,  the  ofiender  may  be  required  by 
order  of  the  king  in  council  to  surrender  within  forty  days  after  proclam- 
ation made  in  ^e  manner  therdn  stated,  in  defiuiit  of  which  the  court' 
may  award  execution ;  and  the  same  act  provides  that  for  the  more  im- 
partial trial  of  oflences  under  it,  they  may  be  inquired  of,  tried,  and  deter- 
nuned  in.  any  county  as  if  the  fact  liad  been  there  committed.  Upon  which 
clause  it  hath  been  holden,  that  the  private  prosecutor  has  his  <^on  to 
prosecute  in  a  difibrent  county  .fix>m  that  in  which  the  crime  was  com- 
mitted.   Mortis'f  case,  8  East,  P.O.  c.  90.  s.  lo. 

U 
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II.  Burglary,  or  nocturnal  housebreaking,   bm-gi  latro^ 
cinium^  which  by  our  antient  law  was  called  Jiamesecken^  as  it 
is  in  Scotland  to  this  day,  has  always  been  looked  upon  as 
a  very  heinous  offence:  not  only  because  of  the  abundant 
terror  that  it  naturally  carries  with  it,    but  also  as  it'  is  a 
forcible  invasion  and  disturbance  of  that  right  of  habitation 
which   every   individual   might  acquire  even  in    a  state   of 
nature;  an  invasion,  which  in  such  a  state  would  be  sure  to 
be  punished  with  death,  unless  the  assailant  were  the  stronger. 
But  in  civil  society,  the  laws  also  come  in  to  the  assistance  of 
the  weaker  party ;  and,  besides  that  they  leave  him  this  na- 
tural right  of  killing  the  aggressor,  if  he  can,  (as  was  shewn 
in  a  former  chapter  P)  they  also  protect  and  avenge  him,  in 
case  the  might  of  the  assailant  is  too  powerful.     And  the  law 
of  England  has  so  particular  and  tender  a  regard  to  the 
immunity  of  a  man's  house,  that  it  styles  it  his  castle,  and 
will  never  suffer  it  to  be  violated  with  impunity ;  agreeing 
herein  with  the  sentiments  of  antient  Rome,  as  expressed  in 
the  words  of  Tully  *■ ;  qttid  est  sancttusy  quid  omni  religione 
munitiusy  quam  domus  uniuscujusque  civium  ?'*    For  this  reaison 
no  outward  doors  can  in  general  be  broken  open  to  execute 
any   civil   process;    though,  in   criminal   cases,   the   public 
safety  supersedes  the  private.     Hence  also  in  part  arises  the 
animadversion  of  the  law  upon   eaves*droppers,  nusancers, 
and  incendiaries ;  and  to  this  principle  it  must  be  assigned, 
that  a  man  may  assemble  people  together  lawfully  (at  least  if 
they  do  not  exceed  eleven)  without  danger  of  raising  a  riot, 
rout,  or  unlawful  assembly,  in  order  to  protect  and  defend 
his  house;  which  he  is  .not  permitted  to  do  in  any  other  case  \ 

The  definition  of  a  burglar,  as  given  us  by  sir  Edward  [  224  ] 
Coke  %  is,  ^^  he  that  by  night  breaketh  and  entereth  into  a 
^*  mansion-house  [of  another,]  with  intent  to  commit  a  felony.'* 
In  this  definition  there  are  four  things  to  be  considered ;  the 
timey  the  placcy  the  manner^  and  the  intent, 

1.  The  time  must  be  by  night,  and  not  by  day;  for  in 
the  day  time  there  is  no  burglary.     We  have  seen  \  in  the 

'Seepag.lSO.  "  S  Inst. 63. 

^  firodotno,  41.  '  Sea  pag.180^  181, 

'  1  HaL  P.C.547. 
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case  of  justifiable  bomicide,  how  much  more  heinous  all  laws 
made  an  attack  by  night,  rather  than  by  day ;  allowing  the 
party  attacked  by  night  to  kill  the  assailant  with  impunity* 
As  to  what  is  reckoned  night,  and  what  day,  for  this  pur- 
pose :  antiently  the  day  was  accounted  to  b^in  only  at  sun-* 
rising,  and  to  end  immediately  upon  sun-set ;  but  die  better 
opinion  seems  to  be,  that  if  there  be  daylight  or  crepusculum 
enough,  begun  or  left,  to  discern  a  man's  face  withal,,  it  is 
no  burglary  ".  But  this  does  not  extend  to  moonlight ;  for 
then  many  midnight  burglaries  would  go  unpunished :  'and 
besides,  the  malignity  of  the  offence  does  not  so  properly  arise 
from  its  being  done  in  the  dark,  as  at  the  dead  of  night ;  when 
all  the  creation,  except  beasts  of  prey,  are  at  rest;  when  sleep 
has  disarmed  the  owner,  and  rendered  his  castle  defenceless. 

2.  As  to  the  place.  It  must  be,  according  to  Sir  Edward 
Coke's  definition,  in  a  mansion Aiouse;  and  therefore  to  ac- 
count for  the  reason  why  breaking  open  a  church  is  bur- 
glary, as  it  undoubtedly  is,  he  quaindy  observes  that  it  is 
domtts  mansionalis  Dei".  But  it  does  not  seem  absolutely 
necessary  that  it  should  in  all  cases  be  a  mansion-house ;  for 
it  may  also  be  committed  by  breaking  the  gates  or  walls  of  a 
iaam  in  the  night  ^ ;  though  that  perhaps  sir  Edward  Coke 
would  have  called  the  mansion-house  of  the  garrison  or  cor- 
poration. Spelman  defines  burglary  to  be,  ^*  noctuma  dirnptia 
[  225  ]  **  habitaculi  alicufUSj  vel  ecclesiay  etiam  mw'orum  portananve  cf- 
*^  vitatis  out  burgif  adfeloniam  aUqtiam  perpetrandam.^*  And 
therefore  we  may  safely  conclude,  that  the  requisite  of  its  being 
domus  mansionalis  is  only  in  the  burglary  of  a  private  house : 
which  is  the  most  frequent,  and  [in]  which  it  is  indispensably 
necessary  to  form  its  guilt,  that  it  must  be  in  a  mansion  or 
dwelling-house.  For  no  distant  barn,  warehouse,  or  the 
like,  are  under  the  same  privileges,  nor  looked  upon  as  a 
man's  castle  of  defence :  nor  is  a  breaking  open  of  houses 
wherein  no  man  resides,  and  which  therefore  for  the  time 
being  are  not  mansion-houses,  attended  with  the  same  cir- 
cumstances of  midnight  terror*  A  house,  however,  wherein 
a  man  sometimes  resides,  and  which  the  owner  hath  only 

"  S  Inst.  63.      1  Hak    P.  C  550.        *  Spelm.  dou.  uBur^Utry,  1  Hawk. 
1  Hawk.  P.C.  C.38.  5  2.  P.C.  c.S8. 

'  S  Inst.  64. 
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left  for  a  short  season,  animo  reverlendiy  is  tlie  object  of 
burglary,  though  no  one  be  in  it  at  the  time  of  the  fact  com- 
mitted '.  And  if  the  bam,  stable,  or  .warehouse,  be  parcel 
of  the  mansion-house  and  within  the  same  common  fence  ^f 
though  not  under  the  same  roof  or  contiguous,  a  burglary 
may  be  committed  therein;  for  the  capital  house  protects 
and  privileges  all  its  branches  and  appurtenants,  if  within  the 
curtilage  or  home-stall  ^  A  chamber  in  a  college  or  an  inn 
of  court,  where  each  inhabitant  hath  a  distinct  property,  is, 
to  all  other  purposes  as  well  as  this,  the  mansion-house  of 
the  owner.  *  So  also  is  a  room  or  lodging,  in  any  private 
house,  the  mansion  for  the  time  being  of  the  lodger ;  if  the 
owner  doth  not  himself  dwell  in  the  house,  or  if  he  and  the 
lodger  enter  by  different  outward  doors.  But  if  the  owner 
himself  lies  in  the  house,  and  hath  but  one  outward  door  at 
which  he  and  his  lodgers  enter,  such  lodgers  seem  only  to 
be  inmates,  and  all  their  apartments  to  be  parcel  of  the  one 
dwelling-house  of  the  owner  ^  Thus  too  the  house  of  a  cor- 
poration, inhabited  in  separate  apartments  by  the  officers  of 
the  body  corporate,  is  the  mansion-house  of  the  corporation, 
and  not  of  the  respective  officers.  ^  But  if  I  hire  a  shop, 
parcel  of  another  man's  house,  and  work  or  trade  in  it,  but 
never  lie  there ;  it  is  no  dwelling-house,  nor  can  burglary  be  [  226  ] 
committed  therein :  for  by  the  lease  it  is  severed  from  the 
rest  of  the  house,  and  therefore  is  not  the  dwelling-house  of 
him  who  occupies  the  other  part ;  neither  can  I  be  said  to 
dwell  therein,  when  I  never  lie  there**.  Neither  can  bur- 
glary be  committed  in  a  tent  or  booth  erected  in  a  market  or 
fair ;  though  the  owner  may  lodge  therein  ^ ;  for  the  law 
regards  thus  highly  nothing  but  permanent  edifices ;  a  house 
or  church,  the  wall  or  gate  of  a  town  ;  and  though  it  may  be 
the  choice  of  the  owner  to  lodge  in  so  fragile  a  tenement, 
yet  his  lodging  there  no  more  makes  it  burglary  to  break  it 
open,  than  it  would  be  to  uncover  a  tilted  waggon  in  the 
same  circumstances  (18). 

«  1  Hal.  P.  C.  556,     Fost.  77.  *  1  Hal.  P.  C.  556. 

r  r.  V.  GartoMd,  P.  16  G.III.  by  all  "  Kcl.  84.     1  Hal.  P.C.  556. 

the  judges.  <"  Foster,  S6,  39. 

*  1  Hal.  P.C.  558.     1  Hawk.  P.C.  "1  Hal.  P.  C.  558. 

«.  S8.  §  21.  *  1  Hawk.  P.  C.  c.  38.  $  35. 

(18)  But  this  is  provided  for,  when  committed,  while  the  owner,  his  wife, 
children,  or  servants  are  within,  by  the  5&6E.6.  c.9.    See  post,  d4i. 
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9.  As  to  the  manner  of  committing  burglary :  .there  must 
be  both  a  breaking  and  an  entry  to  complete  it.  But  they 
need  not  be  both  done  at  once :  for  if  a  hole  be  broken  one 
night,  and  the  same  breakers  enter  the  next  night  through  the 
same,  they  are  burglars  ^  There  must  in  general  be  an  actual 
breaking ;  not  a  mere  legal  clausum  Jregilf  (by  leaping  over 
invisible  ideal  boundaries,  which  may  constitute  a  civil  tres- 
pass,) but  a  substantial  and  forcible  irruption.  As  at  least 
by  breaking,  or  taking  out  the  glass  of,  or  otherwise  opening, 
a  window :  picking  a  lock,  or  opening  it  with  a  key ;  nay,  by 
lifting  up  the  latch  of  a  door,  or  unloosing  any  other  fastening 
which  the  owner  has  provided.  But  if  a  person  leaves  his 
doors  or  windows  open,  it  is  his  own  folly  and  negligence,  and 
if  a  man  enters  therein,  it  is  no  burglary:  yet,  if  he  afterwards 
unlocks  an  inner  or  chamber  door,  it  is  so  ^.  But  to  come 
down  a  chimney  is  held  a  burglarious  entry ;  for  that  is  as 
much  closed,  as  the  nature  of  things  will  permit  \  So  also  to 
knock  at  the  door,  and  upon  opening  it  to  rush  in,  widi  a  fe- 
lonious intent ;  or,  under  pretence  of  taking  lodgings,  to  Ml 
upon  the  landlord  and  rob  him ;  or  to  procure  a  constable  to 
gain  admittance,  in  order  to  search  for  traitors,  and  then  to 
bind  the  constable  and  rob  the  house ;  all  these  entries  have 
[  327  }  been  adjudged  burglarious,  though  there  was  no  actual  break- 
ing: for  the  law  will  not  suffer  itself  to  be  trifled  with  by  such 
evasions,  especially  under  the  cloak  of  le^^al  process  '*.  And 
so,  if  a  servant  opens  and  enters  his  master's  chamber-door 
with  a  felonious  design ;  or  if  any  odier  person  lodging  in  the 
same  house  or  in  a  piiblic  inn,  opens  and  enters  another's 
door,  with  such  evil  intent,  it  is  burglary.  Nay,  if  the  servant 
conspires  with  a  robber  and  lets  him  into  the  house  by  night, 
this  is  burglary  in  both  *^ ;  for  the  servant  is  doing  an  unlaw- 
ful act,  and  the  opportunity  afforded  him  of  doing  it  with 
greater  ease,  rather  aggravates  than  extenuates  the  guilt  As 
for  the  entry,  any  the  least  degree  of  it,  widi  any  part  of  the 
body,  or  widi  an  instrument  held  in  the  hand,  is  sufficient :  &s, 
to  step  over  the  threshold,  to  put  a  hand  or  a  hook  in  at  a 
window  to  draw  out  goods,  or  a  pistol  to  demand  one's  money, 

'  1  Hal.  P.  C.  551.  '  1  Hawk.  P.C.  e.S8.  §§8,9, 10. 

«  1  Hal.  P.C.  552,  553.  *  Stra.    881.      1  Hal.    P.   C.  S5S, 

h  1  Hawk.  P.C.  C.38.  $  6.  1  Hal.      1  Hawk.  P.C.  c.38.  §  14. 
P.C.  553. 

17 
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are  ail  of  them  burglarious  entries  K  The  entry  may  be  before 
the  breaking,  as  well  as  after :  for  by  statute  12  Ann.  c.7.  if  a 
person  enters  into  the  dwelling-house  of  another,  without 
.breaking  in,  either  by  day  or  by  night,  with  intent  to  commit 
felony,  or,  being  in  such  house,  shall  commit  any  felony ;  and 
shall  in  the  night  break  out  of  the  same,  this  is  declared  to 
be  burglary ;  there  having  before  been  different  opinions  con- 
cerning it:  lord  Bacon "*  holding  the  affirmative,  and  sir 
Matthew  Hale"  the  negative.-  But  it  is  universally  agreed, 
that  there  must  be  both  a  breaking,  either  in  fact  or  by 
implication,  and  also  an  entry,  in  order  to  complete  tlie  bur^- 
glary.  (19) 

4.  As  to  the  intent ;  it  is  clear,  that  such  breaking  and" 
entry  must  be  with  a  felonious  intent,  otherwise  it  is  only  a 
trespass.  And  it  is  the  same,  whether  such  intention  be  ac- 
tually carried  into  execution,  or  only  demonstrated  by  some 
attempt  or  overt  act,  of  which  the  jury  is  to  judge.  And 
therefore  such  a  breach  and  entry  of  a  house  as  has  been  be- 
fore described,  by  nighty  with  intent  to  commit  a  robbery,  a 
murder,  a  rape,  or  any  other  felony,  is  burglary ;  whether  the  [  228  ] 

>  1  Hal.  P.  a  SSS,      1  Hawk.  P.  C.  "  Elem.  ^5, 

€.38.  §  11.     Post  108.  "  1  Hal.  P.C  554. 

(19)  There  must  be  an  actual  entiyy  though  it  need  not  always  be  made 
by  actual  force,  but  may  be  obtained  by  fraud,  conspiracy,  or  threat.  If, 
for  example,  the  owner,  intimidated  by  the  threats  of  the  robber,  opens 
the  door  to  him^  and  he  enters,  such  entry  will  be  bui]glarious ;  but  if 
having  opened  the  door  under  the  same  apprehension  he  throws  his  money 
or  goods  out  to  the  robber,  who  carries  them  oiT  without  entiy,  this  would 
not  be  burglary.  In  the  text  it  is  stated,  that  an  entry  even  **  with  an  in- 
strument Held  in  the  hand  is  sufEcient  ;*'  but  it  should  seem  that  this  must 
be  understood  not  of  an  instrument  used  for  the  purpose  of  the  breaking, 
but  of  one  used  for  that  of  effecting  the  intended  felony  after  the  breaking  is 
complete.  Thus,  the  hook  or  the  pistol  mentioned  in  the  text  are  means  to 
procure  the  goods  intended  to  be  taken,  the  one  immediately,  the  other  me- 
diately ;  but  where  the  only  evidence  of  entry  was  proof  that  the  centre- 
bit  by  which  a  panel  of  Uie  house-door  had  been  bored  through,  had 
penetrated  within  the  house,  the  prisoners  were  acquitted.  This  was  an 
instrument  useful  onlif  to  effect  the  breaking ;  and  it  was  not  ill-compared 
in  argument  with  the  breaking  a  wall  by  a  pickaxe,  and  part  of  the  pickaxe 
in  the  violence  of  breaking  bang  within  the  house,  which  it  was  said  could 
never  be  considered  as  evidence  of  an  entry.  Hughes'  case,  1  Leach,  Cr. 
C.406. 

S  3 


M8  PUBLIC  Book  IV. 

thing  be  actually  perpetrated  or  not.  Nor  does  it  make  any 
diflference,  whether  the  offence  were  felony  at  common  law, 
or  only  created  so  by  statute;  since  that  statute,  which  makes 
an  offence  felony,  gives  it  incidentally  all  the  properties  of  a 
felony  at  common  law^  (20) 

Thus  much  for  the  nature  of  burglary ;  which  is  a  felony 
at  common  law,  but  within  the  benefit  of  clergy.  The  sta* 
tutes,  however,  of  1  Edw.  VL  e.l2.  and  18  Eliz.  c.7.  take  away 
clergy  from  the  principals,  and  that  of  S&4  W.&M.  c.9. 
from  all  abettors  and  accessories  before  the  &ctK  And,  in 
like  manner,  the  laws  of  Athens,,  which  punished  no  simple 
theft  with  death,  made  burglary  a  capital  crime  ^.  (21) 

°  1  Hawk.  P.C.  c.  SB.  §38.  IS  Geo.  III.  c.  38.  declared  to  be  single 

f  Burglary  in  anj  home  belonging  to  fielonj,  and  punished  with  transportation 

the  plate  glass  company,  with  intent  to  for  seven  years. 

steal  the  stock  or  utensils,  is  by  statute  i  Pott.  Antiq.  b.l.  c.  S6. 


(30)  The  intent  must  be  actually  felonious,  not  merely  so  by  construction 
of  law ;  thus,  if  the  intent  be  to  beat  a  person,  it  will  not  be  burglaiy, 
though  killing  or  murder  should  be  the  consequence.  Where,  indeed,  one 
premeditatedly  does  an  unlawful  act,  the  law,  in  judg^  of  that' act,  will, 
presume  him  to  have  intended  all  the  consequences  that  naturally  flow 
from  it,  and,  therefore,  in  such  a  case,  would  presume  the  beating  to  have 
been  done  with  intent  to  kill ;  in  such  a  case  it  would  be  immaterial  at 
what  stage  m  the  transaction  the  intent  to  kill  was  first  conceived,  and  it 
may  very  well  be  supposed  to  have  entered  into  the  man's  hear(  subse- 
quently to  the  first  intent,  and  yet  before  the  fatal  blow  given.  But  in 
this  case  the  felonious  intent  must  have  been  conceived  before  the  entry ; 
and  though  the  commission  of  a  felony  is  pregnant  evidence  of  such  an 
intent,  it  is  not  conclusive.    See  East's  P.C.  cxv.  s.22, 

(91)  As  to  the  trial  aud  punishment  of  accessories  before  the  fact  to 
burglary  for  a  misdemeanour,  see  5G.4.  c,98.  ante,  p.  40,  n.5. 
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CHAPTER  THE  SEVENTEENTH. 

OF  OFFENCES  against  PRIVATE 

PROPERTY. 


n^HE  next  and  last  species  of  ofiences  against  private  sub^ 
jects,  are  such  as  more  immediately  affect  their  property. 
Of  which  there  are  two,  which  are  attended  with  a  breach  of 
the  peace ;  larcimfj  and  malicious  mischief:  and  one^  that  is 
equally  injurious  to  the  rights  of  property,  but  attended  with 
no  act  of  violence ;  which  is  the  crime  o{  forgery.  Of  these 
three  in  their  order. 

I.  Larciny,  or  thefts  by  contraction  for  latrociny,  lairo-' 
cinium,  is  distinguished  by  the  law  into  two  sorts ;  the  one 
called  simple  larciny,  or  plain  theft  unaccompanied  with  any 
other  atrocious  circumstance;  and  mixed  or  compound  larciny, 
which  also  includes  in  it  the  aggravation  of  a  taking  from  one's 
house  or  person. 

And,  first,  of  simple  larciny ;  which,  when  it  is  the  steal- 
ing  of  goods  above  the  value  of  twelve-pence,  is  called  grand 
larciny ;  when  of  goods  to  that  value,  or  under,  is  pet^it  lar- 
ciny ;  offences  which  are  considerably  distinguished  m  their 
punishment,  but  not  otherwise.  ( 1 )     I  shall  therefore  first  con- 

(l)  This  distinctioD  is  now  nearly  obliterated,  as  ^etit  larciny  was  always 
punishable  by  whipping  and  imprisonment,  and  is  now  by  transportation  or 
hard  labour.  4G.  1.  c.ll.,  53Q.5.  c.  169.  Still,  as  grand  larciny  is  ca- 
pital at  common  law,  and  the  benefit  of  cleigy  is,  strictly  speaking,  avail- 
able only  oiictf,  on  a  second  offence  the  punishment  imght  be  death ;  whereas, 
petit  larciny,  howerer  often  repeated,  can  never  be  capital ;  conviction,  too, 
of  grand  larciny  incapacitates  from  giving  testimony,  till  the  punishment 
be  sujBered ;  peUt  larciny  never  has  this  effect.    3 1  G.  J.  c  35. 
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sider  the  nature  of  simple  larciny  in  general ;  and  then  shall 
observe  the  diiierent  degrees  of  punishment  inflicted  on  it's 
two  several  branches. 

Simple  larciny  then  is  *^  the  felonious  taking,  and  carry- 
"  ing  away,  of  the  personal  goods  of  another/'  ^  This  ofience 
certainly  commenced  then,  whenever  it  was^  that  the  bounds 
[  2S0  ]  of  property,  or  laws  of  meum  and  tuum,  were  established. 
How  ikr  such  an  ofience  can  exist' in  a  state  of  nature,  ^ where 
all  things  are  held  to  be  common,  is  a  question  that  may  be 
solved  with  very  little  difficulty.  The  disturbance  of  any  in- 
dividual, in  the  occupation  of  what  he  has  seised  to  his  pre- 
-ient  use,  seems  to  be  the  only  offence  of  this  kind  incident  to 
such  a  state.  But  unquestionably,  in  social  communities,  when 
property  is  established,  the  necessity  whereof  we  have  formerly 
seen  *,  any  violation  of  that  property  is  subject  to  be  punished 
by  the  laws  of  society.:  though  how  iar  that  punishment  should 
extend,  is  matter  of  considerable  doubt.  At  present  we  will 
examine  the  nature  of  theft,  or  larciny,  as  laid  down  in  the 
foregoing  definition. 

*    1 .  It  must  be  a  taking.     This  implies  the  consent  of  the 

owner  to  be  wanting.     Therefore  no  delivery  of , the  goods 

firom  the  owner  to  the  ofiender,  upon  trust,  can  ground  a 

larciny.     As  if  A  lends  B  a  horse,  and  he  rides  away  with 

him :  or,  if  I  send  goods  by  a  carrier,  and  he  carries  them 

away;  these  are  no  larcinies^.     But  if  the* carrier  opens  a 

'        bale  or  pack  of  goods,  or  pierces  a  vessel  of  wine,  and  takes 

away  part  thereof,  or  if  he  carries  it  to  the  place  appointed, 

'and  afterwards  takes  away  the  whole,  these  are  larcinies^; 

for  here  the  animus  Jurandi  is  manifest ;  since  in  the  first  case 

'he  had  otherwise  no  inducement  to  open  the  goods,  and  in 

the  second  the  trust  was  determined,  the  delivery  having  taken 

its  efiect  (2)     But  bare  non-delivery  shall  not  of  course  be 

»  See  Vol.  II.  p.  8.  4fc.  *•  1  Hal.  P.C,  504.  «  S  Inst.  107. 


(S)  This  pmnt,  so  shortly  stated  in  the  text,  has  giTcn  rise  to  much  dis- 
cussion ;  the  principle,  however,  on  which  the  numerous  cases  turn,  is  very 
simple  and  clear.  Wherever  a  person  ddivers  goods  to  another,  he  in- 
tends thereby  to  part  with  the  property,  and  the  possession  of  them,  or 
with  the  possession  only.    In  the  first  case  no  larciny  can  be  committed 
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intended  to  arise  from  a  felonious  design;  since  that  may 
happen  from  a  variety  of  other  accidents.  (3)    Neither  by  the 


by  the  taker;  for  it  b  essential  to  lardaj,  that  in  the  taking,  there  should 
be  trespass;  whereas  in  the  case  supposed,  the  owner  voluntarily  parts 
with  the  absolute  dominion  of  the  goods,  and  whatever  fraud  may  have 
been  used,  the  taker  has  gained  no  more  than  the  owner  intended  him  to 
have.  He,  the  owner,  is  indeed  deceived ;  he  relied  on  a  story  which  wa» 
false ;  he  believed  the  taker  to  be  a  person  different  from  what  he  really 
was,  or,  he  imagined  he  had  a  payment  which  turned  out  to  be  valueless* 
In  short,  in  every  one  of  these  cases  it  will  be  found  on  examination,  that 
the  party's  real  complaint  is  not  the  loss  of  the  goods,  but  the  disappoint- 
ment as  to  some  promised  equivalent.  The  short  rule,  therefore,  as  to  this 
class  is,  that  whenever  the  property  is  parted  with  as  well  as  the  possession, 
no  fraud  in  the  procuring  that  possession  will  make  the  taking  felonious* 

But  where  the  owner  parts  only  with  the  possession  of  the  goods,  the 
taking  may  or  may  not  be  felonious ;  the  principle  on  which  it  becomes 
either  the  one  or  the  other  is,  there  being  or  not  being  a  trespass  in  law  in 
the  taking,  and  the  general  practical  criterion  to  try  .that  by,  is  the  intention 
of  the  taker  at  the  time  of  taking.  A  requests  B  to  lend  him  his  horse  to 
go' to  Richmond  on ;  he  intends  at  the  time  to  use  the  horse  for  that  pur- 
pose only,  and  B  complying  with  his  request,  intrusts  him  with  the  horse 
for  that  purpose.  It  is  clear  that  here  the  possession  is  obtained  fairly,  by 
a  contract  entered  into  between  the  parties ;  A  is  now  the  lawful  special 
owner  of  the  horse,  and  no  unlawful  design  of  appropriating  the  horse  to 
himself,  conceived  afterwards  pending  the  contract,  can  make  that  first  inno* 
cent  taidng  a  trespass.  When,  indeed,  the  special  purpose  is  accomplished, 
the  special  property  ceases,  and  the  special  possession  also  ceases  in  contem- 
plation of  law;  the  general  owner  is  once  again  invested  with  the  legal  pos- 
session ;  and  if  M^  after  the  contract  is  at  an  end,  A  conceives  and  executes, 
the  design  of  riding  the  hone  away,  this  u  a  new  taking,  not  made  under 
contract,  but  a  trespass,  and  felonious. 

Next,  let  us  suppose  A  requesting  B  to  lend  him  his  hone  to  go  to  Rich- 
mond, as  before,  but  with  intent  to  ride  him  not  there,  but  elsewhere,  and 
steal  him.  B  complies  with  this  request,  and  intrusts  A  with  the  horse,  for 
the  alleged  purpose  only.  It  is  equally  clear  here  that  the  possession  is  not 
obtained  by  any  contract ;  if  there  were  any  contract,  it  must  be  to  go  to 
Richmond,  for  B  knew  of  no  other  intention ;  but  to  that  contract  A  was 
no  party,  and  therefore  cannot  rely  on  it  The  conclusion  follows,  that  the 
possession  not  being  obtained  by  contract,  was  by  trespass,  and  conse^ 
quently  the  taking  was  felonious. 

The  short  rule  then  as  to  these  two  classes  of  cases  is  this,  that  where  the 
possession  is  obtained  by  a  fraud  conceived  at  the  time  of  obtaining  it,  the 
taking  by  such  fraud  is  felonious ;  but  that  no  after-conceived  fraud  will 
make  a  taking,  innocent  at  the  time,  felonious.  It  is  the  arduous  province 
of  the  jury  to  apply  this  test,  collecting  from  all  the  circumstances  of  a  case 
what  was  the^soner's  intention. 

The  student  will  find  this  subject  discussed,  and  all  the  important  cases 
clearly  stated  and  arranged,  in  East's  P.  C.  cap.  16.  s.  102,  ftc. 
(3)  Bare  non-delivery  does  not  in  itself  raise  a  presumption  of  a  felonies 
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comnum  law  was  it  larceny  in  any  gervant  to  run  away  with 
the  goods  committed  to  him  to  keep,  but  only  a  breach  of 
civil  trust.  But  by  statute  SB  Hen.  VL  d.  the  servants  of 
persons  deceased,  accused  of  embezzling  their  masters'  goods, 
may  by  writ  out  of  chancery  (issued  by  the  advice  of  the  chief 
[  231  ]  justices  and  chief  baron,  or  any  two  of  them,)  and  proclama- 
tion made  thereupon,  be  summoned  to  appear  personally  in 
the  court  of  king's  bench,  to  answer  their  masters'  executors 
in  any  civil  suit  for  such  goods ;  and  shall,  on  de&ult  of  ap- 
pearance, be  attainted  of  felony.  And  by  statute  2 1  Hen. VIII. 
C.7.  if  any  servant  embezzles  his  master's  goods  to  the  value 
of  forty  shillings,  it  is  made  felony ;  except  in  apprentices, 
and  servants  under  eighteen  years  old.  But  if  he  had  not  the 
possession,  but  only  the  care  and  oversight  of  the  goods, 
as  the  butler  of  plate,  the  shepherd  of  sheep,  and  the  like, 
the  embezzling  of  them  is  felony  at  common  law  ^.  (4)  So  if 
a  guest  robs  his  inn  or  tavern  of  a  piece  of  plate,  it  is  larceny: 

**  1  Hal.  P.C.  506. 

iakiiigf  but  other  circumstances  will  often  prove  it  to  be  such ;  and  many 
cases  even  of  finding  property  and  retaining  it  have  been  adjudged  to  be 
felonious^  where  from  the  circumstances  the  jury  hacf  reason  to  conclude 
that  the  finder  knowing  the  owner,  fraudulently  concealed  the  goods  from 
him,  and  converted  them  to  his  own  use.  Of  this  kind  are  the  cases  of 
parcels  left  in  hackney  coaches,  and  not  restored  to  the  owners,  where  the 
jury  believed  that  the  coachman  knew  them,  or  the  places  where  they  were 
to  be  found.    See  2  East's  P.  C.  c.  16.  s.  99. 

(4)  The  statute'  of  Hen.  8.  is,  by  the  words  of  it,  so  confined  in  its  oper- 
ations, and  the  common  law  embraces  so  large  a  number  of  the  cases  that 
might  be  supposed  to  fidl  under  it,  that  it  is  but  little  resorted  to.  But  there 
was  a  case  not  falling  under  it,  and  upon  which  much  doubt  existed  at  com- 
mon law,  where  the  goods  taken  were  first  delivered  to  the  servant  for  the 
master,  and  by  him  misapplied  and  embeuled  before  they  reached  the  mas- 
ter's hands,  so  that  the  master  never  had  any  possession  of  them  distijict 
fit>m  that  actual  possession  of  the  servant.  It  seemed  rather  a  strong  ap- 
plication of  technical  reasoning  under  such  circumstances,  to  make  the 
servant's  embezzlement  a  felonious  taking  from  the  possession  of  the  master. 
A  decision  in  the  case  of  a  banker's  clerk,  who  received  a  bill  from  one  of 
his  master's  customers,  and  applied  it  to  his  own  use^  that  this  was  not 
felony,  was  justly  deemed  very  alarming,  and  produced  the  39G.S.  c.85., 
which  enacts,  that  servants  or  clerks  who,  by  virtue  of  thdr  employment, 
receive  into  their  possession  money  or  goods,  bills,  &c.  on  their  master's 
account,  and  fraudulently  embezzle  or  secrete  any  part  thereof,  shall  be 
deemed  to  have  feloniously  stolen  the  same,  and  they  and  their  abettors 
are  made  punishable  by  transportation  for  fourteen  years,  2  East's  P.C.  c.16, 
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for  he  hath  not  the  possession  delivered  to  him,  but  merely 
the  use%  and  so  it  is  declared  to  be  by  statute  3 &  4  W.  & M. 
c*9.  if  a  lodger  runs  away  with  the  goods  from  his  ready-fiir- 
nished  lodgings.  Under  some  circumstances  also  a,  man  may 
be  guilty  of  felony  in  taking  his  own  goods :  as  if  he  steals 
them  from  a  pawnbroker,  or  any  one  to  whom  he  hath  deli-  - 
vered  and  entrusted  them,  with  intent  to  charge  such  bailee 
with  the  value;  or  if  he  robs  his  own  messenger  on  the  road, 
with  an  intent  to  charge  the  hundred  with  the  loss  according 
to  the  statute  of  Winchester '.  (5) 

There  must  not  only  be  a  taking,  but  a  carrying  cetsay : 
cepit  et  asportaxnt  was  the  old  law-latin.  A  bare  removal 
from  the  place  in  which  he  found  the  goods,  though  the  thief 
does  not  quite  make  off  with  them,  is  a  sufficient  asportation, 
or  carrying  away.  As  if  a  man  be  leading  another's  horse 
out  of  a  close,  and  be  apprehended  in  the  fact ;  or  if  a  guest, 
stealing  goods  out  of  an  inn,  has  removed  them  from  his 
chamber  down  stairs :  these  have  been  adjudged  sufficient  car- 
ryings away,  to  constitute  a  larciny  ^  Or  if  a  thief,  intending 
to  steal  plate,  takes  it  out  of  a  chest  in  which  it  was,  and  lays 
it  down  upon  the  floor,  but  is  surprized  before  he  can  make 
his  escape  with  it;  this  is  larciny  ^. 

S.  This  taking,  and  carrying  away,  must  also  hejelonicus;  [  232  3 
that  is,  done  ammo  Jurandi :  or,  as  the  civil  law  expresses  it, 
lucri  causd  ^  This  requisite,  besides  excusing  those  who  la- 
bour under  incapacities  of  mind  or  will,  (of  whom  we  spoke 
sufficiently  at  the  entrance  of  this  book^,)  indemnifies  also 
mere  trespassers,  and  other  petty  ofienders.  As  if  a  servant 
takes  his  master's  horse  without  his  knowledge,  and  brings 
him  home  again :  if  a  neighbour  takes  another's  plough  that 
is  left  in  the  field,  and  uses  it  upon  his  own  land,  and  then  re- 
turns it :  if,  under  colour  of  arrear  of  rent,  where  none  is  due^ 
I  distrein  another's  cattle,  or  seize  them :  all  these  are  misde- 


'  1  Hawk.  P.C.  C.SS.  §6. 
'  Fort.  123,  1S4. 
•  8  Inst.  108,  J09. 
i 


b  1  Hawk.  P.  C.  C.9S.  $  28. 
'  1  Inst.  4.  1.1. 
^  Seepag.  20. 


(i)  See  post,  p.  293. 
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mesnors  and  trespasses,  but  no  felonies  K  (6)  The  ordinary 
discovery  of  a  felonious  intent  is  where  the  party  doth  it  clau- 
destinely;  oi*,  being  charged  with  the  fact,  denies  it  But 
this  is  by  no  means  the  only  criterion  of  criminality :  for  in 
cases  that  .may  amount  to  larciny  the  varie^  of  circumstances 
is  so  great,  and  the  complications  thereof  so  mingled,  that  it 
is  impossible  to  recount  all  those,  which  may  evidence  a  felo- 
nious intent,  or  anirmtm  Jvrandi  r  wherefore  they  must  be  left 
to  the  due  and  attentive  consideration  of  the  court  and  jury. 

4*.  This  felonious  taking  and  carrying  away  must  be  of 
the  personal  goods  of  another :  for  if  they  are  things  realf  or 
savour  of  the  realty,  larciny  at  the  common  law  cannot  be 
committed  of  them.  Lands,  tenements,  and  hereditaments 
(either  corporeal  or  incorporeal)  cannot  in  their  nature  be 
taken  and  carried  away.  And  of  things  likewise  that  adhere 
to  the  freehold,  as  corn,  grass,  trees,  and  the  like,  or  lead 
upon  a  house,  no  larciny  could  be  committed  by  the  rules  of 
the  common  law ;  but  the  severance  of  them  was,  and  in  many 
things  is  still,  merely  a  trespass  which  depended  on  a  subtilty 
in  the  legal  notions  of  our  ancestors.  These  things  were  par- 
cel of  the  real  estate ;  and  therefore,  while  they  continued  so, 
could  not  by  any  possibility  be  the  subject  of  theft,  being  ab- 
[  233  ]  solutely  fixed  and  immoveable  *"•  And  if  they  were  severed  by 
violence,  so  as  to  be  changed  into  moveables ;  and  at  the  same 
time,  by  one  and  the  same  continued  act,  carried  off  by  the 
person  who  severed  them ;  they  could  never  be  said  to  be 
taken  Jrom  the  proprietor^  in  this  their  newly  acquired  state  of 
mobility,  (which  is  essential  to  the  nature  of  larciny,)  being 

»  1  Hal.  P.C.  509.  •»  Sec  Vol  II.  p.  16. 


(6)  But  it  must  be  understood,  that  if  the  arrear  of  renty  or  claim  of 
right  be  used  as  a  mere  colour  to  a  felonious  taking,  which,  though  hard, 
is  not  imposfflble  to  be  proved,  so  far  from  making  the  act  innocent,  they 
are  the  highest  aggravation  of  the  ofeice.  A  strong  instance  of  this  was 
the  case  of  two  persons,  who  procured  possession  of  a  house  by  a  fraudu- 
lent ejectment,  and  arrested  the  tenant,  and  then  rifled  the  house.  This 
was  done  under  an  aU^gation  diat  she  was  the  tenant  of  one  of  them,  and 
that  rent  was  in  arrear.  All  this  was  fidse ;  and  the  jury  were  directed,  that 
if  they  believed  that  the  prisoners  had  done  all  this  with  on  intent  to  rob, 
they  ought  to  find  them  guilty.  This  was  done,  and  they  were  executed. 
Farr*B  case,  Kel.  Rep.  43. 
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never,  as  such,  in  the  actual  or  constructive  possession  oF  any 
one,  but  of  him  who  committed  the  trespass.  He  could  not 
in  strictness  be  said  to  have  taken  what  at  that  time  were  the 
personal  goods  of  another,  since  the  very  act  of  taking  was 
what  turned  them  into  personal  goods.  But  if  the  thief 
severs  them  at  one  time,  whereby  the  trespass  is  completed, 
and  they  are  converted  into  personal  chattels,  in  the  con- 
structive possession  of  him  on  whose  soil  they  are  left  or  laid ; 
and  come  again  at  another  time,  when  they  are  so  turned  into 
personalty,  and  take  them  away ;  it  is  larceny :  and  so  it  is,  if 
the  owner,  or  any  one  else,  has  severed  them  ".  And  now,  by 
the  statute  4  Geo.  II.  c.32.  to  steal,  or  rip,  cut,  or  break,  with 
.  intent  to  steal,  any  lead,  or  iron  bar,  rail,  gate,  or  palisado, 
fixed  to  a  dwelling-house  or  out-house,  or  in  any  court  or 
garden  thereunto  belonging,  or  to  any  other  building,  is 
made  felony,  liable  to  transportation  for  seven  years;  (7)  and 
to  steal,  damage,  or  destroy  underwood  or  hedges,  and  the 
like,  to  rob  orchards  or  gardens  of  fruit  growing  therein,  to 
steal  or  otherwise  destroy  any  turnips,  potatoes,  cabbages, 
pai'snips,  pease,  or  carrots,  or  the  roots  of  madder  when 
growing,   are®  punishable  criminally,   by  whipping,    small 

"  S  Inst.  109.  1  Hal.  P.C.  510.  9  Geo.  III.  c.41.     13  Geo.  III.  c.  32. 

o  Stat.  43  Elia.  c.  7.   15  Car.  II.  c.2.     13  Geo.  III.  c.  33. 
31  Geo.  II.  c.  35.     6  Geo.  III.  c.48. 

(7)  In  a  case  where  the  lead  stolen  was  fixed  to  a  church,  it  was  held 
that  this  was  comprehended  under  the  words  ''any  other  building,"  which 
were  not  to  be  confined  in  construction  to  the  same  sort  of  buildings  only 
as  those  previously  specified  in  the  act.  Lord  Mansfield  said,  there  was  a 
great  difference  between  bringing  a  case  within  the  equity  of  an  act,  where 
it  was  not  within  the  words,  and  taking  a  case  out  of  the  meaning  of  an 
act  by  an  equitable  construction,  where  it  was  within  the  words.  That  the 
first  ought  never  to  be  done  in  a  criminal  case,  neither  ought  the  second, 
if  the  case  were  in  equal  mischief  with  others  clearly  within  the  meaning  of 
the  act.  That  here  the  words  of  the  act  comprised  the  case  in  question, 
and  churches  were  equally  within  the  mischief  with  dwelling-houses.  R,  y. 
Parker y  Bast's  P.  C.  c.  1 6.  s.  3 1 . 

This  act  has  been  extended  by  the  21 G.  3.  c.68.  to  copper,  brass,  and 
bell-metal,  and  to  iron  rails  or  fencing  in  any  square,  court,  or  other  place. 
Instead  of  transportation,  the  court  may  sentence  the  party  to  imprison- 
ment with  hard  labour  for  any  term  not  exceeding  three  years  nor  less  than 
one,  and  public  whipping  not  more  than  three  times ;  all  aiders,  abettors, 
and  those  who  buy  or  receive  the  things  stolen,  knowing  them  to  be  such, 
are  made  liable  to  the  same  punishment,  and  may  be  tried  before  conviction 
of  the  prinaipal. 
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fines,  imprisonment,  and  satisfaction  to  the  party  wronged, 
according  to  the  nature  of  the  offence.  Moreover,  the  steal- 
ing by  night  of  any  trees,  or  of  any  roots,  shrubs,  or  plants 

*  to  the  value  of  5s.  is  by  statute  6  Gea  III.  c.  86.  made  felony 

in  the  principals,  aiders,  and  abettors,  and  in  the  purchasers 
thereof,  knowing  the  same  to  be  stolen :  and  by  statutes 
6  Geo. III.  c.48.  and  IS  Geo. 1 11.  c.SS.  the  stealing  of  any 

L  ^^^  J  timber  trees  therein  specified ',  and  of  any  root,  shrub,  or 
plant,  by  day  or  night,  is  liable  to  pecuniary  penalties  for  the 
two  first  offences,  and  for  the  third  is  constituted  a  felony 
liable  to  transportation  for  seven  years.  Stealing  ore  out  of 
mines  is  also  no  larceny,  upon  the  same  principle  of  adherence 
to  the  freehold ;  with  an  exception  only  as  to  mines  of  black 
lead,  the  stealing  of  ore  out  of  which,  or  entering  the  same 
with  intent  to  steal,  is  felony,  punishable  with  imprisonment 
and  whipping,  or  transportation  not  exceeding  seven  years ; 
and  to  escape  from  such  imprisonment,  or  return  fi*om  such 
transportation,  is  felony  without  benefit  of  clergy,  by  statute 
25  Geo.  II.  clO.  (8)  Upon  nearly  the  same  principle  the 
stealing  of  writings  relating  to  a  real  estate  is  no  felony ;  but 
a  trespass  ^ :  because  they  concern  the  land,  or  (according  to 
our  technical  language)  savour  of  the  realty^  and  are  consi- 
dered as  part  of  it  by  the  law ;  so  that  they  descend  to  the 
heir  together  with  the  land  which  they  concern  **. 

Bonds,  bills,  and  notes,  which  concern  mere  choses  in 
action^  were  also  at  the  common  law  held  not  to  be  such  goods 
whereof  larciny  might  be  committed ;  being  of  no  intrinsic 
value*,  and  not  importing  any  property  in  possession  of  the 
person  from  whom  they  are  taken.  But  by  the  statute 
2  Geo.  II.  6.S5.  they  are  now  put  upon  the  same  footings  with 

P  Oak,  beecb,  chesnut,  walnut,  asb,  "^  1  Hal.  P.C.  510.     Stra.  1137. 

elm,  cedar,  fir,  asp,  lime,  sycamore,  '  See  Vol.  II.  pag.428. 

birch,  poplar,  alder,  larch,  maple,  and  *  8  Rep.  S3, 
bornbemro. 


(8)  By  the  39  &40G.3.  c.  77.,  summary  punishments,  increasing  with  the 
repetition  of  the  offences,  are  imposed  upon  the  stealing  of  coal,  culm,  coke^ 
wood,  iron,  ropes,  or  leather,  not  exceeding  five  shillings  in  value,  and  from 
certain  specified  places.  •  This  act  does  not  make  any  new  felony,  but  sub- 
jects a  common  law  felony  to  summary  punishment. 
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respect  to  larcinies,  as  the  money  they  were  meant  to  secure  (9). 
By  statute  15  Geo.  II.  c.  13.  officers  or  servants  of  the  bank 
of  England,  secreting  or  embezzling  any  note,  bill,  warrant, 
bond,  deed,  security,  money,  or  effects  intrusted  with  them 
or  with  the  company,  are  guilty  of  felony  without  benefit  of 
clergy.  The  same  is  enacted  by  statute  24* Geo. II.  ell.  with 
respect  to  officers  and  servants  of  the  South-sea  company. 
And  by  statute  7  Geo.  III.  c.  50.  if  any  officer  or  servant  of 
the  post-office  shall  secrete,  embezzle,  or  destroy  any  letter 
or  pacquet,  containing  any  bank  note  or  other  valuable  paper 
particularly  specified  in  the  act,  or  shall  steal  the  same  out  of 
any  letter  or  pacquet,  he  shall  be  guilty  of  felony  without 
benefit  of  clergy.  Or,  if  he  shall  destroy  any  letter  or  pacquet  [^  235  2 
with  which  he  has  received  money  for  the  postage,  or  shall 
advance  the  rate  of  postage  on  any  letter  or  pacquet  sent  by 
the  post,  and  shall  secrete  the  money  received  by  such  ad- 
vancement, he  shall  be  guilty  of  single  felony  (10).  Larciny 
also  could  not  at  common  law  be  committed  of  treasure- 
trove,  or  wreck,  till  seized  by  the  king  or  him  who  hath  the 
franchise,  for  till  such  seizure  no  one  hath  a  determinate 
property  therein  (11).    But,  by  statute  26  Geo.  II.  c.  19.  plun- 

(9)  The  principle  and  the  provisions  of  this  act  are  extended  by  the 
3G.4.  C.24.  to  the  receivers  of  such  securities.    See  ante,  p.  133.  n.io. 

(10)  By  the  same  statute  (7G,5.  c.  50.)  it  is  made  a  capital  felony  in  any 
person  to  rob  a  mail  of  any  letter  or  pacquet,  or  to  steal  any  letter  or  pacquet 
out  of  any  mail,  or  bag,  or  post-office,  although  such  robbery  or  stealing 
shall  not  appear  to  have  been  from  the  person,  or  on  the  highway,  or  in 
any  dwelling-house  or  out-house,  and  although  no  person  was  put  in  fear 
by  it.  This  statute,  it  has  been  observed,  does  not  make  the  stealing  let« 
ters  generally  a  capital  ofience,  but  only  stealing  them  from  certmn  specified 
places :  this  is  a  definite  act,  local  in  its  nature,  and  cannot  be  extended  by 
construction  to  a  new  taking  in  every  county  into  whiah  the  thing  is  con- 
veyed, as  it  would  on  general  principles  in  the  case  of  simple  larciny.  And 
therefore  where  a  prisoner  had  stolen  the  letters  out  of  the  Bristol  mail 
somewhere  in  Wilts  or  Berks,  and  did  not  leave  the  coach  till  it  arrived  at 
Hyde  Park  Comer,  he  was  held  to  have  been  improperly  tried  and  con- 
victed at  the  Old  Bailey ;  for  the  offence  was  not  committed  in  Middlesex, 
but  was  complete  in  one  of  those  two  former  counties.  East's  P.C.  c.  16. 
S.39.    Thomas's  case.    See  post,  pp.  304. 305. 

(11)  There  seems  to  be  some  incorrectness  in  the  generality  of  this  po- 
rtion, as  applied  to  treasure-trove,  waifs,  &c.;  for  though  the  lord  has  no 
determinate  property  in  them  till  seizure,  the  true  owner,  though  unknown, 
has  still  a  property  in  them.  Where,  indeed,  the  circumstances  of  the  case 
furnish  a  presumption  of  an  intended  dereliction  of  such  property  on  the 

part 
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dering  or  stealing  from  any  ship  in  distress  (whether  wreck 
or  no -wreck)  is  felony  without  benefit  of  clergy  :  in  like  man- 
ner, as,  by  the  civil  Iaw%  this  inhumanity  is  punished  in  the 
same  degree  as  the  most  atrocious  theft. 

Larciny  also  cannot  be  committed  of  animals,  in  which 
there  is  no  property  either  absolute  or  qualified :  as  of  beasts 
that  are  ferae  naturae^  and  unreclaimed,  such  as  deer,  hares, 
and  conies,  in  a  forest,  chase,  or  warren ;  fish,  in  an  open 
river  or  pond ;  or  wild  fowls  at  their  natural  liberty  ^  But 
if  they  are  reclaimed  or  confined,  and  may  serve  for  food,  it 
is  otherwise  even  at  common  law :  for  of  deer  so  inclosed  in 
a  park  that  they  may  be  taken  at  pleasure»^^f^  in  a  trunk, 
and  pheasants  or  partridges  in  a  mew,  larciny  may  be  com- 
mitted u.  And  now,  by  statute  9  Geo.  I.  c.22.  to  hunt,  wound, 
kill,  or  steal  any  deer ;  to  rob  a  warren ;  or  to  steal  fish  fi'om 
a  river  or  pond  (being  in  these  cases  armed  and  disguised) ; 
also  to  hunt,  wound,  kill,  or  steal  any  deer,  in  the  king's  forests 
or  chases  inclosed,  or  in  any  other  inclosed  place  where  deer 
have  been  usually  kept ;  or  by  gift  or  promise  of  reward  to 
procure  any  person  to  join  them  in  such  unlawfiil  act ;  all 
these  are  felonies  without  benefit  of  clergy.  And  the  statute 
16  Geo.  III.  C.SO.  enacts,  that  every  unauthorized  person,  his 
aiders  and  abettors,  who  shall  course,  hunt,  shoot  at,  or  other- 
wise attempt  to  kill,  wound,  or  destroy  any  red  or  &llow  deer 
in  cmf  forest,  chase,  purlieu,  or  aotient  walk,  or  in  any  inclosed 
park,  paddock,  wood,  or  other  ground,  where  deer  are  usually 
f  236  ]  ^^U  shall  forfeit  the  sum  of  20/.,  or  for  every  deer  actually 
killed,  wounded,  destroyed,  taken  in  any  toyl  or  snare,  or 
carried  away,  the  sum  of  30/.,  or  double  those  sums  in  case 
the  ofiender  be  a  keeper :  and  upon  a  second  ofience,  (whe- 
ther of  the  same  or  a  di£Perent  species,)  shall  be  guilty  of 
felony,  and  transportable  for  seven  years.  Which  latter 
punishment  is  likewise  inflicted  on  all  persons  armed  with 
oflensive  weapons,  who  shall  come  into  such  places  with  an 
intent  to  commit  any  of  the  said  offences,  and  shall  there  un- 

■  Cod,  6.S.  18.  "  1  Hawk.  P.C.  c.33.  §41.     1  Hal. 

*  1  Hal.  P.C.511.     Fo8t.S66.  P.C.  511. 


part  of  the  owner,  there  the  rule  holds  good,  because  the  taldng  is  not 
against  his  will.    East's  P.C.  c.  1 6.  s.  40. 
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lawfully  beat  or  wound  any  of  the  keepers  in  the  execution  of 
their  offices,  or  shall  attempt  to  rescue  any  person  irom  their 
custody.  (12)  Also  by  statute  5  Geo.  III.  c.  14.  the  penalty 
of  transportation  for  seven  years  is  inflicted  on  persons 
stealing  or  taking  fish  in  any  water  within  a  park,  paddock, 
garden,  orchard,  or  yard :  and  on  the  receivers,  aiders,  and 
abettors :  and  the  like  punishment,  or  whipping,  fine,  or  im- 
prisonment, is  provided  for  the  taking  or  killing  of  conies  ^ 
by  night  in  open  warrens :  and  a  forfeiture  of  five  pounds  to 
the  owner  of  the  fishery,  is  made  payable  by  persons  taking 
or  destroying  (or  attempting  so  to  do)  any  fish  in  any  river 
or  other  water  within  any  inclosed  ground,  being  private 
property.  (Id)  Stealing  hawks,  in  disobedience  to  the  rules 
prescribed  by  the  statute  S7£dw.III.  c.l9.,  is  also  felony  ^(  14) 

V  See  ■tet.22  & 23  Car.II.  c.  25.  ^  3  Iiut.98, 


(12)  This  statute,  by  imposing  a  minor  penalty  for  the  same  offence,  was 
held  to  have  virtually  repealed  that  part  of  the  clause  in  the  preceding 
statute  which  relates  to  the  hunting,  &c.  deer  by  persons  not  armed,  and 
disguised.  During  the  existence  of  this  act,  therefore,  no  indictment  lay 
for  deer-stealing  in  the  first  instance ;  but  these  clauses  were  repealed  by 
the  42  G.  3.  c.  107.  This  statute  distinguishes  between  the  offence^  of  hunt- 
ing, wounding,  or  destrojring  deer  in  inclosed  and  uninclosed  places :  the 
first  is  felony  punishable  in  the  principal,  aiders  and  abettors,  by  transport* 
ation  for  seven  years ;  the  second  subjects  the  ofi^der,  for  the  first  time, 
to  a  penalty  of  50^.,  to  be  doubled  in  case  he  is  a  keeper  or  in  any  manner 
entrusted  with  the  care  of  the  deer.  This  penalty  of  50/.  (by  5 1  G.5.  c.  1  so.,) 
may  be  mitigated  at  the  discretion  of  the  convicting  magistrates  to  any  sum 
not  less  than  20/,  If  the  penalty  be  not  immediately  paid,  and  cannot  be 
levied  by  distress,  the  offender  is  to  be  imprisoned  for  six  months ;  and  the 
repetition  of  the  offence  makes  the  party  a  felon,  liable  to  transportation 
for  seven  years. 

As  to  the  other  capital  felonies  under  the  9  G.  1.  c.22.,  mentioned  in  the 
text,  they  are  now'by  the  4  G.4.  c.  54.  punishable  with  transportation  for  seven 
years,  or  imprisonment  with  or  without  hard  labour  for  any  term  not  ex- 
ceeding three.    See  ante,  p.  4.  n.  1. 

(13)  The  words  in  the  statute  are,  fish  **  bred,  kept,  or  preserved"  in  any 
river,  &c, ;  and  where  the  fish  were  taken  from  a  river,  which  ran  its  na- 
tural course  through  an  inclosed  park,  and  in  which  the  fish  were  no  other- 
wise preserved  than  by  a  prohibition  of  persons  firom  angling  within  the 
park  walls,  but  the  fish  passed  freely  in  and  out  of  the  park,  the  case  was 
held  not  to  be  within  the  statute.  Carradice  and  Cleasby*8  case,  2  Russell, 

L.  1199. 

(14)  Stealing  hawks,  in  disobedience  to  the  rules  prescribed  by  the  sta- 
tute 34Ed.3.  c.  22.,  is  made  felony  by  the  statute  37 Ed.3.  c.l9.  Thefbnner 

VOL.  IV.  T  statute 
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It  is  also  said'  that,  if  swans  be  lawfully  marked,  it  is. felony 
to  steal  them,  though  at  large  in  a  public  river ;  and  that  it  is 
likewise  felony  to  steal  them,  though  unmarked,  if  in  any  pri- 
vate river  or  pond ;  otherwise  it  is  only  a  trespass.  But  of 
all  valuable  domestic  animals,  as  horses  and  other  beasts  of 
draught,  and  of  all  animals  domitae  tmttirae,  which  serve  for 
foody  as  neat  or  other  cattle,  swine,  poultry,  and  the  like,  and  of 
their  fruit  or  produce,  taken  from  them  while  living,  as  milk  or 
wool  ^,  larciny  may  be  committed ;  and  also  of  the  flesh  of 
such  as  are  either  domitae  or  Jerae  naturae,  when  killed'. 
£  9S5*  ]  As  to  those  animals  which  do  not  serve  for  food,  and  which 
therefore  the  law  holds  to  have  no  intrinsic  value,  as  dogs 
of  all  sorts,  and  other  creatures  kept  for  whim  and  pleasure, 
though  a  man  may  have  a  base  property  therein,  and  main- 
tain a  civil  action  for  the  loss  of  them ',  yet  they  are  not  of 
such  estimation,  as  that  the  crime  of  stealing  them  amounts 
to  larciny  *>.  But  by  statute  10  Geo.  III.  c.  18.  very  high  pe- 
cuniary penalties,  or  a  long  imprisonment,  and  whipping  in 
their  stead,  may  be  ijiflicted  by  two  justices  of  the  peace, 
(with  a  very  extraordinary  mode  of  appeal  to  the  quarter 
sessions,)  on  such  as  steal,  or  knowingly  harbour  a  stolen 
dog,  or  have  in  their  custody  the  skin  of  a  dog  that  has  been 
stolen^* 

Notwithstanding,  however,  that  no  larciny  can  be  com- 
mitted, unless  there  be  some  property  in  the  thing  taken,  and 
an  owner ;  yet,  if  the  owner  be  unknown,  provided  there  be 
a  property,  it  is  larciny  to  steal  it ;  and  an  indictment  will 
lie  (or  the  goods  of  a  person  unknown  \     In  like  manner  as, 

»  D*lt.Just.  C.156.  •  See  Vol.  II.  pag.SQS. 

r  D«L  21.     Crompt.  36.  '  1  Hawk.  ^  1  Hml.  P.  C.  513. 

P.  C.  c.  33.  §43.     1  Hal.  P.C.  511.  ^  See  the  remarks  in  pag.  4.     The 

The  King  v.  Martin,  by  all  the  judges,  statute   hath  now  continued  eighteen 

P.  17  Geo.  1 11.  sessions  of  parliament  unrepealed. 

«  1  Hal.  P.  C.  511.  "  1  Hal.  P.C.  512. 


statute  describes  what  is  to  be  done  by  the  finder  of  a  stray  ^con,  tercelet, 
laner,  laneret,  or  other  falcon,  and  punishes  him  who  conceals  such  falcon, 
&c.  with  two  years  imprisonment,  and  the  price  of  the  bird  to  be  paid  to 
his  lord.  Lord  Coke  is  positive  that  the  word  hawk  was  not  in  the  ori- 
ginal roll  of  the  act,  and  says  that  **  the  law  extendeth  only  to  such  as  be 
of  the  kinde  of  {aulcons,"  long  winged.    5  Inst.  97. 


Ch.  17. 
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among  the  Romans,  the  lex  Hostilia  ie  furtis  provided  that 
a  prosecution  for  theft  might  be  carried  on  without  the  in- 
tervention of  the  owner  ^.  This  is  the  case  of  stealing  a 
shroud  out  of  a  grave;  which  is  the  property  of  those,  who- 
ever they  were,  that  buried  the  deceased :  but  stealing  the 
corpse  itself,  which  has  no  owner,  (though  a  matter  of  great 
indecency,)  is  no  felony,  unless  some  of  the  grave-clothes  be 
stolen  with  it^  Very  difierent  from  the  law  of  the  Franks, 
which  seems  to  have  respected  both  as  equal  offences :  when 
it  directed  that  a  person,  who  had  dug  a  corpse  out  of  the 
ground  in  order  to  strip  it,  should  be  banished  from  society^ 
and  no  one  suffered  to  relieve  his  wants,  till  the  relations  of 
the  deceased  consented  to  his  readmission  *.  (15)  ^ 


Having  thus  considered  the  general  nature  of  simple 
larciny,  I  come  next  to  treat  of  its  punishmerU,  Theft,  by 
the  Jewish  law,  was  only  punished  with  a  pecuniary  fine,  and 
satisfaction  to  the  party  injured  **.  And  in  the  civil  law,  till 
some  very  late  constitutions,  we  never  find  the  punishmei^t  [  236*  ] 
capital.  The  laws  of  Draco  at  Athens  punished  it  with 
death :  but  his  laws  were  said  to  be  written  in  blood ;  and 
Solon  afterwards  changed  the  penalty  to  a  pecuniary  mulct 
And  so  the  Attic  laws  in  general  continued^;  except  that 
once^  in  a  time  of  dearth,  it  was  made  capital  to  break  into  a 
garden,  and  steal  figs :  but  this  law,  and  the  informers  against 
the  offence,  grew  so  odious,  that  from  them  all  malicious 
informers  were  styled  sycophants;  a  name  which  we  have 


*  Gnvin,  2. 8.  §  106. 

'  See  Vol. II.  iwg.4S9. 

•  Montesq.  Sp.  X*,  b.  SO.  ch.l9. 


**  Exod.  c.  xzii. 

*  Petit.  LL.Anic.  1.7.  tit,5. 


(15)  The  otifence,  however,  even  when  conamitted  for  the  purpose  of 
diisection,  is  punished  as  a  misdemeanor.  R,  v.  Lynn,  2  T.  R.  735. 

The  punishment  of  those  who  violated  the  sanctity  of  sepulchres,  and 
ktole  dead  bodies,  was  very  severe  by  the  civil  law.  If  the  person  con- 
victed was  of  low  condition  {humiUorisfortufug),  it  was  death ;  if  of  higher 
rank,  banishment,  or  the  mines.  Ff.  xlvii.  12. 10. 

It  is  a,  common  notion  that  the  French  law  takes  no  cognisance  of  this 
offence ;  but  it  is  punished  by  imprisonment  for  any  period  not  less  than 
three  months,  or  more  thao  a  year,  and  a  fine  not  le94  tha«  JL6»  9r  more 
than  SCO  francs.    Code  Penal,  1.  iii.  t.  2.  360. 
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much  penrerted  from  its  original  meaning.  From  these  ex- 
amples, as  well  as  the  reason  of  the  thing,  many  learned  and 
scrupulous  men  have  questioned  the  propriety,  if  not  lawful- 
ness, of  inflicting  capital  punishment  for  simple  theft  j.  And 
certainly  the  natural  punishment  for  injuries  to  property  seems 
to  be  the  loss  of  the  offender's  own  property :  which  ought 
to  be  universally  the  case,  were  all  men's  fortunes  equal.  But 
as  those  who  have  no  property  themselves,  are  generally  the 
most  ready  to  attack  the  property  of  others,  it  has  been 
found  necessary  instead  of  a  pecuniary  to  substitute  a  corpo- 
ral punishment ;  yet  how  far  this  corporal  punishment  ought 
to  extend,  is  what  has  occasioned  the  doubt.  Sir  Thomas 
More  S  and  the  marquis  Beccaria  \  at  the  distance  of  more 
than  two  centuries  from  each  other,  have  very  sensibly  pro- 
posed that  kind  of  corporal  punishment,  which  approaches 
the  nearest  to  a  pecuniary  satisfacticHi ;  xhz,  a  temporary  im- 
prisonment, with  an  obligation  to  labour,  first  for  the  party 
robbed,  and  afterwards  for  the  public,  in  works  of  the  most 
*  slavish  kind :  in  order  to  oblige  the  offender  to  repair,  by  his 
industry  and  diligence,  the  depredations  he  has  committed 
upon  private  property  and  public  order.  But  notwithstanding 
£  237  ]  all  the  remonstrances  of  speculative  politicians  and  moralists, 
the  punishment  of  theft  still  continues,  throughout  the  great- 
est part  of  Europe,  to  be  capital ;  and  Pufiendorf  ™,  together 
with  sir  Matthew  Hale  °,  are  of  opinion  that  this  must  always 
be  referred  to  the  prudence  of  the  legislature ;  who  are  to 
judge,  say  they,  when  crimes  are  become  so  enormous  as  to 
require  such  sanguinary  restrictions  ^  ?  Yet  both  these 
writers  agree,  that  such  punishment  should  be  cautiously  in- 
flicted, and  never  without  the  utmost  necessity. 

'  Est  enim  admndieanda  Jurta  mmtf  JOUm  mqfortm  induUtte  nM*  mnieem 

cIrovyfMo  tamen  md  r^vaewmda  n^ffl'  ioevkndilieemiiam.     Saee nuU cur-nan 

denMi  fuippenefue/iirtumnmpUaftam  Ucere  puiem;  quamven  sU  abmrdum^ 

ingensficttaa  eU^  vt  eapiie  debeai  plecH  i  aipteeHam  pennciomm  repubikae^^fitrem 

neque  tdla  poena  «if  ta$Uat  ui  ab  iatrock-  atque  homiddan  at  aequo  puniri,  nema 

niit  cohibeot  eo<,  qui  nuihm  aliam  artem  eH  (apinor)  qui  netdat.   {Ibid,  39.) 

quaereTuli  UoiuM habeni.     (Mon  Utopia.  ^  Utop,  pag,43, 

edU.  Olatg.  1750.  pag.SUi-^Demique,  '  Cb.  32. 

ciciii  leaeMooaieatquanquam  indemeni  ei  ">  de.  j.  n.  ftg.  1.8.  c.  3.  §  S?3« 

mipenif  iamen  p^eunia  /krtum,  baud  '  1  HaL  P. CIS. 

morie,  muldafrii i  ne pul^mu9  jOeum,iH  ^  Sc«pa§.9« 
«opa  l^  dementiae  qua  pater  mperat 
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Our  antient  Saxon  laws  nominally  punkhed  theft  with 
death,  if  above  the  value  of  twelvepence :  but  the  criminal 
was  permitted  to  redeem  his  life  by  a  pecuniary  ransom ;  as, 
among  their  ancestors  the  Germans,  by  a  stated  number  of 
cattle  ^  But  in  the  ninth  year  of  Henry  the  first,  this  power 
of  redemption' was  taken  away,  and  all  persons  guilty  of 
larciny  above  the  value  of  twelvepence,  were  directed  to  be 
hanged;  which  law  continues  in  force  to  this  day^.  For 
though  the  inferior  species  of  theft, '  or  petit  larciny,  is  only 
punished  by  imprisonment  or  whipping  at  common  law ',  which 
by  statute  4  Geo.  I.  ell.,  may  be  extended  to  transportation 
for  seven  years,  as  is .  also  expressly  directed  in  the  case  of 
the  plate^lass  company*,  yet  the  punishment  of  grand  lar- 
ciny, or  the  stealing  above  the  value  of  twelvepence,  (which 
sum  was  the  standard  in  the  time  of  king  Athelstan,  eight 
hundred  years  ago^)  is  at  common  law  regularly  death. 
Which,  considering  the  great  intermediate  alteration  *  in  the 
price  or  denomination  of  money,  is  undoubtedly  a  very 
rigorous  constitution ;  and  made  sir  Henry  Spelman  (above 
a  century  since,  when  money  was  at  twice  its  present  rate) 
complain,  that  while  every  thing  else  was  risen  in  its  nominal 
value,  and  become  dearer,  the  life  of  man  had  continually 
grown  cheaper  ^.  It  is  true,  that  the  mercy  of  juries  will  [  238  ] 
often  make  them  strain  a  point,  and  bring  in  larciny  to  be 
under  the  value  of  twelvepence,  when  it  is  really  of  much 
greater  value  t  but  this,  though  evidently  justifiable  and 
proper,  when  it  only  reduces  the  present  nominal  value  of 
money  to  the  antient  standard  ^,  is  otherwise  a  kind  of  pious 
perjury,  and  does  not  at  all  excuse  our  common  law  in  this 
respect  from  the  imputation  of  severity,  but  rather  strongly 
confesses  the  charge.  (16)  It  is  likewise  true,  that  by  the  mer-* 

*  Tac.  dt  mor.  Germ.  c.  IS.  even  suppose  [it]  to  tnean  the  toUdut  U" 
^  1  Hat  P.  CIS.  S  Inst.  53.  gaUs  mentioned  by  Lyiidewode  {ProfO* 
'  3  InSt.S18.  1.3.  t.l3.  See  VoLII.  pig;5O90  ortbe 

*  Stat,  is  (jc<K  III.  e.  38.  72dpaitof  apoandof  gbld}  isonlyeqiial 
'  In  the  ivigQ  of  king  Henry  I.  the  to  13<.  4<i.  of  the  prtaent  standard. 

stated  ndne  at  the  exchequer  of  a  pas-        "  Cr/oss.  350. 
ture-fed  ox,  was  one  dulling ;  (IHiU.  de        ^2  Inst.  189. 
8cace»  /.I.  i  7.)  wfaidi,  if  we  should 


(16)  It  is  little  better  thaii  a  pious  perjury,  if  such  a  term  be  at  fill  allow- 
able, even  when  restrained  Within  the  limits  prescribed  by  the  text,    if  thii 
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cifiil  extensions*  of  the  benefit  of  clergy  by  our  modem  statute 
l^Wy  a  person  who  commits  a  simple  larciny  to  the  yalue 
of  thirteen  pence,  or  thirteen  hundred  pounds,  though  guilty 
of  a  capital  ofiPence,  shall  be  excused  the  pains  of  death  :  but 
this  is  only  for  the  first  offence.  And  in  many  cases  of 
simple  larciny  the  benefit  of  clei^  is  taken  away  by  statute : 
as  for  horse-stealing  in  the  principals,  and  accessories  both 
hefbi-e  and  after  the  fact  ^ ;  theft  by  great  and  notorious  thieves 
in  Northumberland  and  Cumberland  y;  taking  woollen  cloth 
from  off  the  tenters  [in  the  night  time] ',  or  linens,  fustians, 
callicoes,  or  cotton  goods,  from  the  place  of  manufacture^ ; 
(which  extends,  in  the  last  case,  to  aiders,  assisters,  pro- 
curers, buyers,  and  receivers ;)  feloniously  driving  away,  or 
otherwise  stealing  one  or  more  sheep  or  other  cattle  speci- 
fied in  the  acts,  or  killing  them  with  intent  to  steal  the 
whole  or  any  part  of  the  carcase^,  or  aiding  or  assisting 
therein ;  thefts  on  navigable  rivers  above  the  value  of  forty 

*  Stat.   1  Edw.  VI.    c.  18.     2  &  3  also;  and  the  third  time  it  becomes  a 

£dw.  VI.  c.  33.     31  Eiiz.  c.  12.  felony,  punished  with  transportation  for 

'  Stat.  18  Car.  II.  c.3.  seven  years.  (17) 

«  Stat.  22Car.II.   c.5.      But  os  it  -  Stat.   18  6eo.II.  c  27.     Note,  in 

sometimes  is  difficult  to  prove  the  iden-  the  three  last  cases  an  option  is  given 

tity  of  the  goods  so  stolen,  the  <mut  jtro-  to  the  judge  to  transport  the  offender : 

bandi  with  respect  to  innocence  is  now  for  iife  in  the  first  case,  for  seven  ffears 

by  statute  15  Geo^  II.  c.S7.  thrown  on  in  the  second,  and  fw  fmnieen  tfean  in 

the  persons  in  whose  custody  such  goods  the  third ;  —  in  the  first  and  third  cases 

are  found;  thfe  failure  whereof  is,  for  inUead  o/" sentence  of  death,  in  the  se- 

the  first  time,  a  misdemesnor  punish-,  cond  ajier  sentence  is  given, 

able  by  the  forfeiture  of  the  treble  va-  ^     Stat.  14  Geo.  II.  c.6.     15  Geo.  II. 

lae;  for  the  second,  by  imprisonment  c.34.     See  Vol.  I.  pag.88. 


system  of  adaptation,  even  thus  limited,  were  to  be  applied  to  all  the  cases 
in  our  law,  to  which  it  might  be  applied,  it  is  not  yery  easy  to  foresee  all  the 
consequences.  What,  for  example,  would  become  of  the  statutory  qualifi*- 
cation  for  the  elective  franchise  in  freeholders  ?  But  in  truth,  besides  the 
dangerous  responsibility  which  juries  take  upon  themselves,  when  they  thus 
tamper  with  the  law  on  account  of  some  real  or  imagined  defect  in  it,  such 
partial  and  incomplete  remedies  as  tfaey  afibrd  thereby  are  the  surest  mode 
of  delaying  a  more  regular  and  perfect  alteration. 

(17)  The  provision  of  isC.  2.  c.3.  is  repealed  by  1 G.  4.  c.  116.,-  as  is  the 
similarone  in  18G.2.  c.27.,  by  the  51G.3.  c.41.  The  4G.4.  c.53.repeftla 
the  capital  part  of  the  22  C.2.  c.S^  and  substitutes  transportation  for 
life,  or  any  term  not  less  than  seven  years,  or  imprisonment  with  or  without 
hard  labour  for  any  term  not  exceeding  seven  years. 


ai-17.  WRONGS.  288 

shillings  ^ ;  or  being  present,  aiding  and  assisting  thereat  (18) ; 
plundering  vessels  in  distress,  or  that  have  suffered  ship-  [  239  ] 
wreck  ^ ;  stealing  letters  sent  by  the  post  ^ ;  and  also  stealing 
deer,  fish,  hares,  and  conies  under  the  peculiar  circumstances 
mentioned  in  the  Waltham  black  act  ^  (19)  Which  additional 
severity  is  owing  to  the  great  malice  and  mischief  of  the  theft 
in  some  of  these  instances ;  and,  in  others,  to  the  difiiculties 
men  would  otherwise  lie  under  to  preserve  those  goods» 
which  are  so  easily  carried  off.  Upon  which  last  principle 
the  Roman  law  punished  more  severely  than  other  thieves 
the  abigeiy  or  stealers  of  cattle  ^ ;  and  the  balneartij  or  such 
as  stole  the  clothes  of  persons  who  were  washing  in  the  pub- 
lic baths  ^ ;  both  which  constitutions  seemed  to  be  borrowed 
from  the  laws  of  Athens  ^  And  so,  too,  the  antient  Goths 
punished  with  unrelenting  severity  thefts  of  cattle,  or  com 
that  was  reaped  and  left  in  the  field :  such  kind  of  property 
(which  no  human  industry  can  sufficiently  guard)  being  es- 
teemed under  the  peculiar  custody  of  Heaven^.  And  thus 
much  for  the  offence  of  simple  larciny. 

.  Mixed  or  compound  larciny  is  such  as  has  all  the  proper- 
ties of  the  former,  but  is  accompanied  with  either  one,  or 
both,  of  the  aggravations  of  a  taking  from  one's  house  or  per-* 
son.  First,  therefore,  of  larciny  fix)m  the  house^  and  then  of 
larciny  firom  the  person, 

1.  Larciny  from  the  kouse^  though  it  seems  (fixxm  the 
considerations  mentioned  in  the  preceding  chapter  ^)  to  have 
a  higher  degree  of  guilt  than  simple  larciny,  yet  it  is  not  at  all 
distinguished  from  the  other  at  common  law  * ;  unless  where 
it  is   accompanied  with   the   circumstance  of  breaking  the 

«  Stat.  24  Geo.  II.  c  45.  *  Ibid.  ^  17. 

*  St.  12 Ann.  8t.2.  c.  18.  26G€O.II.       *  Pott.  Antiq.  b.l.  c.26. 
^.19.  J  Sdemh.  dejureOoUu  LS.  e»5» 

'  Sut.  7  Geo.  III.  C.50.  *"  See  pag.223. 

f  Stat.  9  Geo. I.  c.22.  '  *  1  Hawk.  P.C.  c.S6.  §  1. 

«  jy.  47.  1. 14. 


(18)  This  statute  is  also  repealed  as  to  its  capital  punishment  by  4Q.4^ 
c.  S3.,  and  the  same  punshment,  without  reference  to  the  value  of  thegoodt, 
Bubstttnted,  as  mentioned  in  the  last  note* 

(19)  Seeaiit%  p.S&4,S35. 
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house  by  night ;  and  then  we  have  seen  that  it  fidls  under 
anodier  description,  Vfz.  that  of  burgkry.     But  now  by  se- 
veral acts  of  parliament,  (the  history  of  which  is  very  inge* 
niously  deduced  by  a  learned  modem  writer  '^y  who  hath 
shewn   them   to   have   gradually  arisen  from  our  improve- 
[  S40  ]  ments  in  trade  and  opulence,)  the  benefit  of  clergy  is  taken 
from  larcinies  conmiitted  in  an  -house  in  almost  every  in- 
stance ;  except  that  larciny  of  the  stock  or  utensils  of  the 
plate^glass  company  from  any  of  their  houses,  ^c.  is  made 
only  a  single  felony,  and  liable  to  transportation  for  seven 
years  ^.  (20)     The  multiplicity  of  the  general  acts  is  apt  to 
create  some  confusion ;  but  upon  comparing  them  diligently 
we  may  collect,  that  the  benefit  of  clergy  b  denied  upon  the 
following  domestic   aggravations   of  larciny;   viz.   first,  in 
larcinies  above  the  value  of  twelvepence^  committed,  1.  In  a 
church  or  chapel,  with  or  without  violence,  or  breaking  the 
same^:  2.     In  a  booth  or  tent  in  a  market  or  fair  in  the 
day-time  or  in  the  night,  by  violence  or  breaking  the  same ; 
the  owner  or  some  of  his  family  being  therein  ' :  S.  By  rob* 
bing  a  dwelling-house  in  the  day-time  (which  robbing  implies 
a  breaking),  any  person  being  therein  ^ :  ^.  In  a  dwellings* 
house  by  day  or  by  night,  without  breaking  the  same,  any 
person  being  therein  and  put  in  fear  ■' :  which  amounts  in 
law  to  a  robbery :  and  in  both  these  last  cases  the  accessory 
before  the  fiu;t  is  also  excluded  from  his  clergy.  (21 )   Secondly, 
in  larcinies  to  the  value  qfjive  shillings,  committed,   1.  By 
breaking    any   dwelling-house,    or  any   outhouse,  shop,   or 
warehouse  thereunto  belonging  in   the  day-time,   although 

">  Ban*.  375,  ^c.  p.  48S,  ^c.  4Ui  ed.  ^  Stat.  5  &  6  £d.  Yl.  c.9.     1  Hal. 

"  Seal.  13  Goo.  III.  c.  38.  P.  C.  582. 

o  Scat  SSHen.VIII.  c.  1.  1  Edw.  4  Stat.  S&4  W.&M.  c.  9. 

VI.  c  18.     1  Hal.P.C.  518.  '  Md. 

(90)  But  the  statute  58  G.  3.  c.xvii.  (Local  and  Private  acts),  which  cdlM 
tinued  the  isG.  0.  c.38.,  enables  the  court  before  whom  any  such  ofihider 
is  tried,  to  adjudge  him  to  suffer  such  leis  punishment  as  the  court  shall 
think  fit  to  award. 

(81)  It  should  be  observed,  that  none  of  the  statutes  which  take  awi^ 
the  benefit  of  clergy  from  the  respectiTe  oflences  mentioned  in  this  first 
class,^>ecify  that  the  value  of  the  things  taken  must  exceed  1 8^.  j  but  as  it 
is  unnecessary  to  pray  for  clei^  in  petit  larceny,  these  statute^  triU  not 
apply  to  cases  where  the  goods  taken  fidl  short  •f  that  amount. 
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no  person  be  therein^;  which  also  now  extends  to  aiders^ 
abettors,  and  accessories  before  the  fact*:  2.  By  privately 
stealing  goods,  wares,  or  merchandize  in  any  shop,  ware-, 
house",  ooach-hoose,  or  stable,  by  day  or  by  night;  though 
the  same  be  not  broken  open,  and  though  no  person  be 
therein^:  which  likewise  extends  to  such  as  assist,  hire,  or 
command  the  offence  to  be  committed.  (22)  Lastly,  in 
larcinies  to  the  value  of  forty  shillings  in  a  dwelling-house,  or 
its  out-houses,  although  the  same  be  not  broken,  and  whether 
any  person  be  therein  or  no ;  unless  committed  against  their 
masters  by  apprentices  under  the  age  of  fifteen  ^.  This  also 
extends  to  those  who  aid  or  assbt  in  the  commission  of  any 
such  offence. 

2.  Larciny  from  the persoft  is  either  hj privately  stealing;  [  241  ] 
or  by  open  and  violent  assault,  which  is  usually  called  robbery. 

The  offence  of  privatebf  stealing  from  a  man's  person^  as 
by  picking  his  pocket  or  the  like,  privily  without  his  know-* 
ledge^  was  debarred  of  the  benefit  of  clergy,  so  early  as  by 
the  statute  Sflliz.  c.4.  But  then  it  must  be  such  a  larciny  as 
stands  in  need  of  the  benefit  of  clergy,  viz.  of  above  the 
value  of  twelvepence ;  else  the  offender  shall  not  have  judg- 
ment of  death.  For  the  statute  creates  no  new  ofience ;  but 
only  prevents  the  prisoner  from  praying  the  benefit  of  clergy, 
and  leaves  him  to  the  regular  judgment  of  the  antient  law  \ 
This  severi^  (for  a  most  severe  law  it  certainly  is)  seems  to 
be  owing  to  the  ease  with  which  such  offences  are  committed, 
the  difficulty  of  guarding  against  them,  and  the  boldness  with 

*  Stat.  S9EUx.  C.15.  the  cases  of  horse-stealing,     (1  Hal. 

*  StaL  S&4W.  &M.  C.9.  P.C  531.)  thefts  in  Northumberlaad 
"  See  Foster,  78.     Barr.  379.  487.     and  Cumberland,  and  stealing  woollen 

4fth  ed.  cloth  from  the  tenters  ;  and  possibly 

^  Stat.  10&  1 1 W.  III.  c.  83.  in  such  other  cases  Where  it  is  provided 

^  Stat.  12  Ann.  st  1.  c.  7»  by  any  sutute  that  simple  krceny,  un* 

*  1  Hawk.  P.  C.  c.  35.  §  4.  The  der  certain  circumstances,  shall  be  ft* 
like  obsenration  wiU  certainly  hold  in  lony  without  benefit  of  clergy. 


(SS)  Tlus  ofience,  whatever  be  the  value  of  the  goods,  u  now  punishable 
with  transportation  for  life,  or  any  term  not  less  than  seven  years,  or  im- 
prisonment with  or  without  hard  labour  for  any  term  not  exceeding  seven 
years.    See  4G.  4.  c.  63, 
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whicb  they  were  practised  (even  in  the  queen's  coart  and. 
pi«sence)  at  the  time  when  this  statute  was  made :  besides 
that  this  is  an  infringement  of  property,  in  the  manual  occu- 
pation or  corporal  possession  of  the  owner,  which  was  an 
oflfence  even  in  a  state  of  nature.  And  therefore  the  sacculariij 
or  cutpurses,  were  more  severely  punished  than  common 
thieves  by  the  Roman  and  Athenian  laws  ^  (23) 

Open  and  violent  larciny  from  the  persofij  or  robbery^  the 
rapina  of  the  civilians,  is  the  felonious  and  forcible  taking, 
from  the  person  of  another,  of  goods  or  money  to  any  value, 
by  violence  or  putting  him  in  fear*.  1.  There  must  be  a 
taking,  otherwise  it  is  no  robbery.  A  mere  attempt  to  rob 
was  indeed  held  to  be  felony,  so  late  as  Henry  the  fourth's 
time  * :  but  afterwards  it  was  taken  to  be  only  a  misdemes- 
nor,  and  punishable  with  fine  and  imprisonment;  till  the 
[  24S  ]  statute  7  Geo.  II.  c.21.,  which  makes  it  a  felony  (transport- 
aUe  for  seven  years)  unlawfully  and  maliciously  to  assault 
another  with  any  offensive  weapon  or  instrument;  —  or  by 
menaces,  or  by  other  forcible  or  violent  manner,  to  demand 
any  money  or  goods;  —  with  a  felonious  intent  to  rob.  (24) 

'  jy.  47.  11.  7.     Pott.  Antiq.  1.  1.         *  1  Hawk.  P.  C  c.34. 
C.26.  ■  1  Hal.  P.C.  532. 


•  (93)  The  sererity  of  this  law  had  occasioned  many  very  refined  construc- 
tions to  narrow  its  extent,  which  are  now  rendered  unnecessaiy  imd  inap- 
plicable by  the  repealing  statute  of  48  G.5.  c.129.  By  this  the  oflence  of 
feloniously  stealing  from  the  person,  whether  privily  without  his  knowledge 
or  not,  but  without  such  force  or  putting  in  fear  as  is  sufficient  to  constitute 
the  crime  of  robbery»or  to  be  present  aiding  or  abetting  therein^  is  punishable 
by  transportation  for  life,  or  any  less  term  not  less  than  seven  years,  or  by 
imprisonment  with  or  without  hard  labour  for  any  term  not  exceeding 
three  years. 

(24)  This  statute  stands  repealed  by  the  4G.4.  c.54.,  whidi  makes  it  a 
felony  punishable  by  transportation  for  life,  or  any  term  not  less  than  seven 
years,  or  imprisonment  with  or  without  hard  labour  for  any  term  not  ex- 
ceeding seven  years,  to  maliciously  assault  with  intent  to  rob ;  by  menaces 
or  force  maliciously  to  demand  money,  goods,  or  security  for  money,  with 
intent  to  steal  the  same ;  maliciously  to  threaten  to  accuse  any  one  of  any 
crime  punishable  with  death,  transportation,  or  {uilory,  or  any  infamous 
crime  with  intent  to  extort  money,  security  for  money  or  goods,  or  to  pro* 
eare,  aid,  or  abet  the  ooramission  of  any  of  these  oflfences.  As  tiiis  statute 
like  the  7G.2.  c«21.,  makes  it  necessary  that  the  intent  shetdd  be  to  reb 
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If  the  thief,  having  once  taken  a  purse,  retums  it,  still  it  is  a 
robbery ;  and  so  it  is  whether  the  taking  be  strictly  from  the 
person  of  another,  or  in  his  presence  only ;  as,  where  a  rob- 
ber by  menaces  and  violence  puts  a  man  in  fear,  and  drives 
away  his  sheep  or  his  cattle  before  his  face  ^.     But  if  ^e 
taking  be  not  either  directly  from  his  person,  or  in  his  pre* 
sence,  it  is  no  robbery  ^.     2.  It  is  immaterial  of  what  value 
the  thing  taken  is :  a  penny  as  well  as  a  pound,  thus  forcibly 
extorted,  makes  a  robbery '^^     3.  Lastly,  the  taking  must  be 
by  force,  or  a  previous  putting  in  fear;  which  makes  the  vio- 
lation of  the  person  more  atrocious  than  privately  stealing. 
For,  according  to  the  maxim  of  the  civil  law%  **qui  vi  rapuit^ 
fur  imprabior  esse  videtwrr  This  previous  violence,  or  putting 
in  fear,  is  the  criterion  that  distinguishes  robbery  from  other 
larcinies.     For  if  one  privately  steals  sixpence  from  the  per- 
son of  another,  and  afterwards  keeps  it  by  putting  him  in 
fear,  this  is  no  robbery,  for  the  fear  is  subsequent':  neither 
is  it  capital,  as  privately  stealing,  being  under  the  value  of 
twelvepence.  Not  that  it  is  indeed  necessary,  though  usual,  to 
lay  in  the  indictment  that  the  robbery  was  committed  by 
putting  in  fear ;  it  is  sufficient,  if  laid  to  be  done  by  violence^. 
And  when  it  is  laid  to  be  done  by  putting  in  fear,  this  does 
not  imply  any  great  d^ee  of  terror  or  affi*ight  in  the  party 
robbed :  it  is  enough  that  so  much  force,  or  threatening  bv 
word  or  gesture,  be  used,  as  might  create  an  apprehension  of 
danger,  or  induce  a  man  to  part  with  his  property  without  or 
against  his  consent  \     Thus,  if  a  man  be  knocked  down  with- 

"  1  Hal.  P.  C.  533.  '  1  Hal.  P.  C.  534. 

*  Comyns,  478.     Stra.  1015.  *  Trin.  3  Ann.  by  all  the  judges. 
<*  1  Hawk.  P.  C.  C.34.  §16.  ''  Post.  128. 

•  Ff,  47.  2.  4.  xxii. 

or  extort  money  from  the  same  person  who  is  assaulted  or  threatened  with 
accusation,  the  same  construction  will  probably  be  put  on  it.  Under  the 
former  act,  a  man  was  tried  who  followed  a  chaise  for  some  time,  in  which 
was  a  geatlef^m,  and  at  last  presented  a  pistol  at  the  post-boy  and  bid  him 
stop,  using  at  the  same  time  many  violent  oaths ;  the  post-boy  obeyed  him, 
and  he  immediately  turned  towards  the  chaise,  but  perceived  that  he  was 
pursued,  and  rode  away  without  saying  or  doing  any  thing  to  the  gentleman 
in  the  chaise.  In  this  case,  as  the  assault  and  menace  were  directed  against 
one  person,  and  the  intent  was  to  rob  another,  the  prisoner  was  acquitted 
on  two  indictments,  the  first  charging  him  with  an  assault  on  the  gentleman 
with  intent  to  rob  him;  and  the  second,  an  assault  on  the  post-boy  with 
intent  to  rob  him.  Russell, C.L.  p.  884.  Thomas's  case. 
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oat  previous  warning,  and  stripped  of  his  property  while 
senseless,  though  strictly  he  cannot  be  said  to  be  put  in  fiar^ 
[  S49  3  yet  this  is  undoubtedly  a  robbery.  Or,  if  a  person  with  a 
sword  drawn  begs  an  alms,  and  I  give  it  him  through  mis- 
trust and  apprehension  of  violence,  this  is  a  felonious  robbery  ^ 
So  if,  under  a  pretence  of  sale,  a  man  forcibly  extoits  money 
firom  another,  neither  shall  this  subterfuge  avail  him.  But  it 
is  doubted  \  whether  the  forcing  a  higler,  or  other  chapman, 
to  sell  his  wares,  and  giving  him  the  full  value  of  them, 
amounts  to  so  heinous  a  crime  as  robbery. 

This  species  of  larciny  is  debarred  of  the  benefit  of  clergy 
by  statute  2S  Hen.yiII.  c.  1.,  and  other  subsequent  statutes, 
not  indeed  in  general,  but  only  when  committed  in  a  dwell- 
ing-house, or  in  or  near  the  king's  highway.  A  robbeiy, 
therefore,  in  a  distant  field,  or  footpath,  was  not  punished 
with  death '^s  but  was  open  to  the  benefit  of  clergy  till  the 
statute  d&4  W.&M.  c.9.,  which  takes  away  clergy  from 
both  principals  and  accessories  before  the  fiict,  in  robbeiy, 
wheresoever  conunitted. 

IL  Malicious  mischirf,  or  damage,  is  the  next  species  of 
injury  to  private  property,  which  the  law  considers  as  a  public 
crime,  lliis  is  such  as  is  done,  not  animo  Jwrandi^  or  with 
an  intent  of  gaining  by  another^s  loss ;  which  is  some,  though 
a  weak,  excuse ;  but  either  out  of  a  spirit  of  wanton  cruelly, 
or  black  and  diabolical  revenge.  (25)     In  which  it  bears  a 

>  1  Hawk.  P.C.  c  34.  §  8.  '  1  Hal.  P.  C.  535. 

^  ML  §  14. 


{^2S)  This  description  will  hardly  be  found  to  apply  to  all  the  cases  which 
are  classed  under  [the  general  head  of  malicious  mischief;  for  example,  in 
the  ofifences  which  are  provided  against  by  1  Ann<  sts.  c.9.  and  IS  Ann. 
Btk  S.  c.  15.  relative  to  the  destruction  of  ships,  there  can  be  no  doubt  that 
plunder  is  a  main  if  not  the  sole  motive  to  the  act.  It  is  well  observed  in 
East's  P.  C.  c.  ss.  s.  1.  that  '*  it  often  happens  that  a  violent,  lawless,  and 
destructive  spirit,  however  generally  attributable  to  personal  malignity  and 
revenge,  b  often  indted  by  and  accompanied  with  a  faist  for  plunder,  re- 
gardless of  the  means,  and  hardened  against  the  consequenbes.  Some  of  the 
offences  which  remain  to  be  described  are  of  thu  sort,  originating  from  a 
mixture  of  malice  and  covetousness,  where  the  end  in  contemphidon  is  some 
Undue  gain  to  be  obtained  by  some  violent  and  destnictive  means." 
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near  relation  to  the  crime  of  arson ;  for  as  that  affects  the 
habitation,  so  this  does  the  other  property,  of  individuals. 
And  therefore  any  damage  arising  from  this  mischievous  dis- 
position, though  only  a  trespass  at  common  law,  is  now  by  a 
multitude  of  statutes  made  penal  in  the  highest  degree.  Of 
these  I  shall  extract  the  contents  in  order  of  time. 

AxD,  first,  by  statute  22Hen.VIIL  c.  11«  perversely  and 
maliciously  to  cut  down  or  destroy  the  powdike,  in  the  fens 
of  Norfolk  and  Ely,  is  felony.  And  in  like  manner  it  is,  by 
many  special  statutes,  enacted  upon  the  occasions,  made 
felony  to  destroy  the  several  sea-banks,  river-banks,  public 
navigations,  and  bridges,  erected  by  virtue  of  tiiose  acts  of 
parliament  By  statute  4S£liz.c.l3.  (for  preventing  rapine  [  244  ] 
on  the  northern  borders)  to  bum  any  bam  or  stack  of  com 
or  grain ;  or  to  imprison  or  carry  away  any  subject,  in  order 
to  ransom  him,  or  to  make  prey  or  spoil  of  his  person  or 
goods  upon  deadly  feud  or  otherwise,  in  the  four  northern 
counties  of  Northumberland,  Westmoreland,  Cumberland, 
and  Durham,  or  being  accessory  before  the  &ct  to  such  car- 
rying away  or  imprisonment ;  or  to  give  or  take  any  money 
or  contribution,  there  called  blackmail^  to  secure  such  goods 
from  rapine;  is  felony  without  benefit  of  clergy.  By  statute 
22  &  23  Car.  11.  c.7.  maliciously,  unlawfully,  and  willingly, 
in  the  night-time,  to  bum,  or  cause  to  be  burnt  or  destroyed, 
any  ricks  or  stacks  of  com,  hay,  or  grain,  bams,  houses, 
buildings,  or  kilns;  or  to  kill  any  horses,  sheep,  or  other 
cattie,  is  felony;  but  the  offender  may  make  his  election  to  be 
transported  for  seven  years;  and  [maliciously]  to  maim  or 
hurt  such  horses,  sheep,  or  other  cattie  [in  the  night->time]  is 
a  trespass  for  which  treble  damages  shall  be  recovered.  By 
statute  4  &  5  W.&M.  c.23.  to  bum  on  any  waste,  between 
Candlemas  and  Midsummer,  any  grig,  ling,  heath,  fiurze, 
goss,  or  fern,  is  punishable  with  whipping  and  confinement  in 
the  house  of  correction.  (26)  By  statute  1  Ann.  st2.  c.9. 
captains  and  mariners  belonging  to  ships,  and  destroying  the 
same,  to  the  prejudice  of  the  owners,  (and  by  4  Geo.  I.  c.  12. 
to  the  prejudice  of  insurers  also,)  are  guilty  of  felony  without 

(S6)  The  object  of  this  providon  is  the  preservation  of  red  and  black 
game.    Seie  poiit,  p.  947.  it,  S8  G.  3.  c.19. 
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benefit  of  clergy.  (27)     And  by  statute  12  Ann.  st.2.  c.l8. 
making  any  hole  in  a  ship  in  distress^  or  stealing  her  pumps, 
x>r  aiding  or  abetting  such  offences,  or  wilfully  doing  any  thing 
tending  to  the  immediate  loss  of  such  ship,  is  felony  without 
benefit  of  clergy.    By  statute  1  Geo.L  c.48.  maliciously  to  set 
on  fire  any  underwood,  wood,  .or  coppice,  is  made  single 
m.        felony.     By  statute  6  Geo.  I.  c.23.  the  wiliiil  and  malicious 
tearing,  cutting,  spoiling,  burning,  or  defacing  of  the  garments 
or  clothes  of  any  person  passing  in  the  streets  or  highways, 
with  intent  so  to  do,  is  felony.     This  was  occasioned  by  the 
insolence  of  certain  weavers  and  others,  who,  upon  the  intro- 
duction of  some  Indian  fashions   prejudicial  to  their  own 
manufactures,  made  it  their  practice  to  deface,  them ;  either 
[    :     .       hy  open  outrage,  or  by  privily  cutting,  or  casting  aquafortis 
[  245  ]  in  the  streets  upon  such  as  wore  them.     By  statute  9  Geo.!. 
c22.  commonly  called  the  Waltham  black  act,  occasioned  by 
the  devastations  committed  near  Waltham  in  Hampshire,  by 
persons  in  disguise  or  with  their  faces  blacked ;  (who  seem  to 
have  resembled  the  Roberdsmen,  or  followers  of  Robert  Hood, 
that  in  the  reign  of  Richard  the  first  committed  great  outrages 
on  the  borders  of  England  and  Scotland^ ;}  by  this  black  act, 
I  say,  which  has.  in  part  been  mentioned  under  the  several 
heads  of  riots,  menaces,  mayhem,  and  larciny"^^  it  is  farther 

>  S  Inst.  197.  '"See  piig.144.  208.  235.  240. 


(S7)  The  43  G.  3.  c.  1 13.  repealg  the  provifiions  of  4  G.  1 .  c.  1 2.,  and  makes 
it  a  capital  felony,  triable  within  a  county  if  committed  there,  and  if  on 
the  high  seas,  according  to  28  Hen.  8.  c.  1 5.,  wilfully  to  cast  away,  burn,  or 
otherwise  destroy  any  vessel,  or  to  counsel  the  same  to  be  done,  if  it  be 
done  acconfingly,  with  intent  maliciously  to  prcjutUce  any  owner  of  snch 
Tessel,  or  of  any  goods  loaded  on  board,  or  any  person,  or  body  corporate^ 
who  shall  have  insured  the  ship,  freight,  or  goods. 

The  26  G.  2.  c.  1 9.  is  a  more  general  law  on  the  subject  matter  of  12  Ann. 
st.2.  c.  18.,  and  makes  it  capital  in  any  person  to  plunder  any  effects  be- 
longing to  any  ship  in  distress,  wTecked,  lost,  or  stranded  in  any  part  of  his 
majesty's  dominions,  (whether  any  living  creature  be  on  board  such  ship  or 
not,)  or  any  of  the  furniture,  tackle^  provision,  or  part  of  such  ship;  or  to 
beat  or  wound  with  intent  to  kill,  or  otherwise  wilfully  to  obstruct  the 
escape  of  any  person  endeavouring  to  save  his  life  from  such  ship ;  or  to 
hang  Out  any  false  lights,  with  intention  to  bring  any  ship  into  danger. 
'Where,  however,  goods  of  small  value  cast  on  shore  are  stolen  with  no  dh^ 
.cumstances'of  cruelty,  outrage,  or  viol^ce,  the  oiender  may  b«  prosecuted 
and  punished  as  for  petit  larceny,    Sep  post,  904. . 
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enacted,  that  to  set  fire  to  any  house,  barn,  or  out-hoose^ 
(which  is  extended  by  statute  9  Geo.  III.  c*29.  to  the  malicious 
and  wilful  burning  or  setting  fire  to  all  kinds  of  mills,)  or  to 
any  hovel,  cock,  mow,  or  stack  of  com,  straw,  hay,  or  wood ; 
or  unlawfully  and  maliciously  to  break  down  the  head  of  any 
fish-pond,  whereby  the  fish  shall  be  lost  or  destroyed ;  or  in 
like  manner  to  kill,  maim,  or  wound  any  cattle ;  or  cut  down 
or  destroy  any  trees  planted  in  an  avenue,  or  growing  in  a 
garden,  orchard,  or  plantation,  for  ornament,  shelter,  or 
profit;  all  these  malicious  acts,  or  procuring  by  gift  or  promise 
of  reward  any  person  to  join  them  therein,  are  felonies  without 
benefit  of  clergy ;  and  the  hundred  shall  be  chargeable  for 
the  damages,  unless  the  offender  be  convict^.  (28)  In  like 
manner  by  the  Roman  law,  to  cut  down  trees,  and  especially 
vines,  was  punished  in  the  same  degree  as  robbery.  °  By 
statute  6  Geo.  II.  c.87.  and  10  Geo.  11.  c.S2.  it  is  also  made 
felony  vrithout  the  benefit  of  clergy,  maliciously  to  cut  down 
any  river  or  searbank,  whereby  lands  may  be  overflowed  or 
damaged ;  or  to  cut  any  hop-binds  growing  in  a  plantation  of 
hops,  or  wilfully  and  maliciously  to  set  on  fire,  or  cause  to  be 
set  on  fire,  any  mine,  pit,  or  delph  of  coal.  (29)  By  statute 
11  Geo.  II.  C.22.  to  use  any  violence  in  order  to  deter  any 
persofl  from  buying  com  or  grain ;  to  seize  any  carriage  or 
horse  canying  grain  or  meal  to  or  from  any  market  or  sea- 
port ;  or  to  use  any  outrage  with  such  intent ;  or  to  scatter, 

"  jy.47.  7.  2. 

(28)  As  to  fish-ponds  and  fbh,  and  as  to  destroying  trees,  see  pp.  4.  254, 
235, ;  the  maliciously  killing,  muming,  or  wounding  cattle  is  now  punished 
in  the  same  manner  as  the  latter  offence  by  the  same  statute  4G.4.  c.54. 
In  all  cases  under  the  statutes  of  hue  and  cry,  riot  act,  black  act,  and  several 
subsequent  statutes,  in  which  the  hundred  is  made  liable  for  the  damage 
sustained,  the  3G.  4.  c.35.  gives  a  summary  mode  of  recovering  at  a  special 
petty  sessions,  and  forbids  the  bringing  any  action  against  the  hundred, 
where  the  damage  does  not  exceed  30L 

(29)  By  the  13  G.  2.  c.  2 1 .,  which  recites  the  statute  of  loG.  2.  c.  52.,  and 
states  that  it  is  reasonable  that  an  adequate  punishment  should  likewise  be 
inflicted  on  persons  who  shall  wilfully  and  maliciously  destroy  or  damage 
collieries  by  means  of  water,  it  is  made  an  actionable  matter,  and  visited 
with  treble  damages  and  full  costs  of  suit,  maliciously  to  divert  or  convey 
water  into  any  coal  mine,  with  design  to  destroy  or  damage  any  coal  work, 

.&c.  The  reader  will  not  fail  to  remark  the  immense  inequality  of  punish- 
ment awarded  to  the  two  offences  of  49stroying  by  fire  or  water. 


245  PUBLIC  Bqok  IV. 

take  away,  spoil,  or  damage  such  grain  or  meal ;  is  pimished 
C  2^6  3  for  the  first  offience  with  imprisonm^it  and  public  whipping : 
and  the  second  oflfence,  or  destroying  any  granary  where  com 
is  kept  for  exportation,  or  taking  away  or  spoiling  any  grain 
or  meal  in  such  granary,  or  in  any  ship,  boat,  or  vessel  in- 
tended for  exportation,  is  felony,  subject  to  transportation  for 
seven  years.  By  statute  28  Geo.II.  c  19.  to  set  fire  to  any 
goss,  furze,  or  fern,  growing  in  any  forest  or  chase,  is  subject 
to  a  fine  of  five  pounds.  By  statutes  6  Greo.III.  c.36. 8c  48., 
and  IS  Geo. III.  c.S8.,  wiliiiUy  to  spoil  or  destroy  any  timber 
or  other  trees,  roots,  shrubs,  or  plants,  is  for  the  two  first 
ofiences  liable  to  pecuniary  penalties ;  and  for  the  third,  if  in 
the  day-time,  and  even  for  the  first  if  at  night,  the  offender 
shall  be  guil^  of  felony,  and  liable  to  transportation  for  seven 
years.  By  statute  9  Geo.  III.  c.  29.  wilfidly  and  maliciously 
to  bum  or  destroy  any  engine  or  other  machines,  therein 
specified,  belonging  to  any  mine;  or  any  fences  for  inclosures 
pursuant  to  any  act  of  parliament,  is  made  single  felony  and 
punishable  with  transportation  for  seven  years,  in  the  offender, 
his  advisers,  and  procurers.  And  by  statute  1 3  Geo.  III.  c.  38. 
the  like  punishment  is  inflicted  on  such  as  break  into  any 
house,  &c  belonging  to  the  plate-glass  company  with  intent 
to  steal,  cut,  or  destroy,  any  of  their  stock  or  uten^ls,  or 
wilfully  and  maliciously  cut  or  destroy  the  same.  And  these 
are  the  principal  punishments  of  malicious  mischief.  (30) 

[  247  ]  m*  Forgery,  or  the  crimen  folsi^  is  an  ofience,  which  was 
punished  by  the  civil  law  with  deportation  or  banishment,  and 
sometimes  with  deaths  It  may  with  us  be  defined  (at  com- 
mon law)  to  be,  ^'  the  firaudulent  making  or  alteration  of  a 
<<  writing  to  the  prejudice  of  another  man's  right;''  for  which 
the  offender  may  buffer  fine,  imprisonment,  and  pillory.  And 
also  by  a  variety  of  statutes,  a  more  severe  punishment  is 
inflictai  on  the  offender  in  many  particular  cases,  which  are 

»  Jju*.  4.  18.  7. 

(SO)  Several  statutes  have  been  passed  since  the  author's  death  for  the 
protection  of  the  bfuildings  and  machinery  of  difiefent  manufiictures  fit>m 
malicious  mischief;  the  5SG.S.  c.  ISO.  is  a  general  act  making  it  a  capital 
felony  maliciously  to  bum  or  set  fire  to  any  buildings,  erections^  or  enpnea 
used  in  the  carrying  on  any  trade  or  manufactory,  or  in  which  any  goods, 
wares,  or  mcrdiandise  are  deposited. 
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SO  multiplied  of  late  as  almost  to  become  general.    I  shall 
mention  the  principal  instances.  (31) 

By  statute  5  Eliz.  c.  14.  to  forge  or  make,  or  knowingly  to 
publish  or  give  in  evidence,  any  forged  deed,  court-roll,  or 
will,  with  intent  to  affect  the  right  of  real  property,  either 
freehold  or  copyhold,  is  punished  by  a  forfeiture  to  die  party 
grieved  of  double  costs  and  damages ;  by  standing  in  the  pil- 
lory, and  having  both  the  ears  cut  off,  and  the  nostrils  slit,  and 
seared;  by  forfeiture  to  the  crown  of  the  profits  of  the  offender's 
lands,  and  by  perpetual  imprisonment.  For  any  forgery 
relating  to  a  term  of  years,  or  annuity,  bond,  obligation,  ac- 
quittance, release,  or  discharge  of  any  debt  or  demand  of  any 
personal  chattels,  the  same  forfeiture  is  given  to  the  party 
grieved ;  and  on  the  ofiender  is  inflicted  the  pillory,  loss  of 
one  of  his  ears,  and  a  year's  imprisonment :  the  second  oflfence 
in  both  cases  being  felony  without  benefit  of  clergy. 

Besides  this  general  act,  a  multitude  of  others,  since  the 
revolution,  (when  paper-credit  was  first  established,)  have  in- 
flicted capital  punishment  on  the  forging,  altering,  pr  uttering 
as  true,  when  forged,  of  any  bank  biUs  or  notes,  or  other 


(31)  This  definition  of  for^gery  seems  too  confined,  if  by  the  words  **  to 
die  prejudice,  &c.*'  it  b  intended  to  convey  a  notion  that  some  one's  right 
must  actually  be  prejudiced  by  the  forged  writing ;  because  it  is  clear  that 
the  ofience  is  complete  before  publication  of  the  instrument,  and  that  it  is 
enough  if  the  counterfeiting  be  such  whereby  another  may  be  prejudiced. 
East's  P.  C.  c.xix.  s.  7.  In  the  short  account  which  the  author  gives  of  this 
defence  in  the  text,  he  principally  confines  himself  to  the  cases  in  which  for- 
gery may  be  committed,  and  formidable  as  his  list  may  appear,  yet  it  may 
give  the  reader  some  idea  how  it  might  have  been  increased,  to  mention 
that  Mr.  Hammond,  in  the  title  Forgery  of,his  Criminal  Code,  has  enumer- 
ated more  than  400  statutes  which  contain  provisions  agoinst  the  of(^nce. 
It  would  be  in  vain  therefore  to  attempt  to  complete  the  author's  sketch ; 
and  even  upon  far  more  important  and  general  points  which  arise  in  the 
consideration*of  this  ofience,  equally  at  common  law  and  under  the  statutes, 
(such  as,  for  example,  the  questions  what  false  making,  insertion,  alteration, 
er  erasure  amounts  to  forgery;  how  far  the  validity  in  law  of  the  thing 
forged,  supposing  it  were  a  genuine  instrument,  is  essential  to  forgery;  and 
Vhtil  decree  of  similarity  must  exist  between  the  counterfeit  and  true  instm* 
lAenl)  I  tlmak  it  better  to  refer  the  student  to  East's  P.C.  cxix.,  than  to 
attempt  to  give  an  account  within  limits  which  must  prevent  its  beiflg'Mtil* 
factory. 
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i«;  of  Ullft  of  credit  issued  from  the  exchequer';  oi 
South-sea  bonds^  &c';  of  lottery  tickets  or  orders^;  of  army 
or  navy  debentures*;  of  East-India  bonds  ^;  of  writings  under 
the  setd  of  the  London,  or  royal  exchange  assurance';  of  the 
hand  oft  the  receiver  of  the  pre-fines^;  or  of  the  aocountantr 
geberal  and  certain  other  officers  of  the  court  of  chancery'; 
t  249  ]  of  a  letter  of  attorney  or  other  power  to  receive  or  transfer 
stock  or  annuities ;  and  on  the  personating  a  proprietor  thereof 
to  receive  or  transfer  such  annuities,  stock,  or  dividends  * ;  also 
on  the  personating^  or  procuring  to  be  personated,  any  seaman 
or  other  person,  entitled  to  wages  or  other  naval  emoluments, 
or  any  of  his  personal  representatives;  and  the  taking,  or 
procuring  to  be  taken,  any  false  oath  in  order  to  obtain  a 
probate,  or  letters  of  administration,  in  order  to  receive  such 
payments;  and  the  forging  or  procuring  to  be  forged,  and 
likewise  the  uttering  or  publishing,  as  true,  of  any  counter* 
.  ^ted  seaman's  will  or  power'' :  (3S)  to  which  may  be  added, 
though  not  strictly  reducible  to  this  head,  the  counterfeiting 
<Kf  Meditemmean  passes,  under  the  hands  of  the  lords  of  the 
admiralty,  to  protect  one  from  the  piratical  states  of  Baibary  ^; 
the  forging  or  imitating  of  any  stamps  to  defraud  the  public 
revenue**;  and  the  forging  of  any  marriage-register  or 
licmce* ;  (88}  all  which  are  by  distinct  acts  of  parUament  made 
felonies,  without  benefit  of  clergy.  By  statute  18  Geo.  III. 
c.52.  and  59.  forging  or  counterfeiting  any  stamp  or  mark  to 
denote  the  standard  of  gold  and  silver  plate,  and  certain  other 

4  Slal.   S&9W.  III.   c90.   $86.  '  Slat  SS Geo. II.  c.  14^ 

llG«o.I.  €.9.     19Geo.I.  c.  SS.     15  ■  StKU  ISOeo.I.  cSS. 

0«>.IL  CIS.     1S0€0.III.  C.79.  ^Staft.   8 Geo. I.   c.fi9.       9 Geo. I. 

'SwtlMwvendactefiiriMuiagUieiii.  c  19.    31  Geo.  IL  c.  98.  §77. 

*  Slat  9  Ann.  c  91.  6 Geo. I.  c. 4.  ■"  SCaL  SlGeo.II.  clO.  9Geo.III. 
ft  11.     19  Geo.I.  c.89«  csa 

*  See  the  tereral  acts  for  the  lotteries.  <  Stat  4  Geo.  II.  c.  18. 

*  Stat  5Geo.Lcl4.  9Geo.I.  C.5.        «  See  die  serend  stamp  acts. 
^  Stat  19  Geo.I.  c.S9.  '  *  Stat  98 Geo.  II.  c. S3. 

'  Slat  6Geo.I.  clS. 

(89)  The  57  G.  3.  c.  197.  consolidates  the  yarious  statutes  on  this  siit|)ect» 
and  emhraces  all  the  cases  of  persoaatioB  and  foiger|r,  to  obtain  wsqge^p^, 
^pnae-m^aey,  boua^jrHnoney,  pensWaHnen^,  or  ether  aUowaaces  of  moa^ 
ref «^  nav^ or natiine offifier, aSMBsa,  wuim^ttQ^  and  maksi  than p^- 
nMhaUa  nanltaUv. 

(5^  •€tee  ante,  p*  185.  n.  (a). 
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offenoas  of  Ibe  like  teodenqr,  fire  piwished  wiib  tttofspotUitim^ 
for  fourteeo  yeans.  By  statute  18  Geo.  Ill,  ctSs  eertam 
fraucb  on  the  stamp-duties^  therein  described,  principally  bgr 
using  the  same  stamps  more  than  once*  are  made  single 
fielony,  and  liable  to  transportation  for  seven  years.  And  the 
same  punishment  is  in6icted  by  statute  13  Geo.  III.  c.S8.'  on 
such  as  counterfeit  the  common  seal  of  the  corporation  for 
raanu&cturing  plate-glass,  (thereby  erected,}  or  knowingly 
demand  money  of  the  company  by  virtue  of  any  writing  under 
such  counterfeit  seal. 

Therb  are  also  certain  other'  general  laws,  with  regard  to 
forgery;  of  which  the  first  is  2  Geo.  II.  c.25.  whereby /the 
first  offence  in  forging  or  procuring  to  be  forged,  acting  of 
assisting  therein,  or  uttering  or  publishing  as  true  any  forged 
deed,  will,  bond,  writing  obligatory,  bill  of  exchange^  pro- 
missory note,  indorsement,  or  assignment  thereof  or  any  [  250  ^ 
acquittance  or  receipt  for  money  or  goods,  with  intention  to . 
defraud  any  person,  (or  coiporation ',)  is  made  felony  with* 
out  benefit  of  clergy.  And  by  statute  7  Geo.  II.  c.22.  and 
18Greo.III.  c.  18.  it  is  equally  penal  to  forge  or  cause  to  be 
forged,  or  utter  as  true  a  counterfeit  acceptance  of  a  bill  of 
exdiange,  or  the  number  or  principal  sum  of  any  accountable 
receipt  for  any  note^  bill,  or  any  other  security  for  money;  or 
any  warrant  or  order  for  the  payment  of  monqr,  or  delivery 
of  goods.  So  that,  I  believe,  through  the  number  of  the^ 
general  and  special  provisions,  there  is  now  hardly  a  case 
possible  to  l>e  conceived,  wherein  forgery,  that  tends  to  de- 
firaud,  whether  in  the  name  of  a  real  or  fictitious  person '»  is 
not  made  a  capital  crime. 

m 

These  are  the  principal  infriog^^nents  of  the  rights  of 
property :  which  were  the  last  species  of  ofifences  against  in- 
dividttals  or  private  subjects,  which  the  miethod  of  distri* 
bution  has  led  us  to  consider.  We  have  before  examined 
the  nature  of  all  offimces  against  the  public,  or  commonwealth : 
against  the  king  or  supreme  magistrate,  the  father  and  pro- 
tector of  that  community ;  against  the  universal  law  of  all 
eMKaed  nations,  together  wi^  some  of  the  more  atrocious 

'  8UU  Si  Om.II.  c. SS.  ITS.  t  ^ott  nd, itt, 
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bflfences  of  publicly  pernidons  oonsequence^  against  God 
knd  Ills  holy  religi<»i.  *  And  these  several  heads  compri^end 
ihe  whole  drdie  of  crimes  and  misdemesnors,  with  the  pu- 
nishment annexed  to  each,  that  ^re  cognizable  by  the  laws  of 
^£D^and^ 
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CHAPTER  THB  EIGHTEENTH* 


W  THE  MEW*8  OF   PtlE VENTING 

«  r  •  , 

OFFENCES* 


.1 


XlTE  are  now  arrived  at  the  fifth  general  branchy  or  h^A^ 
tinder  which  I  proposed  to  cbiisid^  the  subject  oi  thi^ 
lxx>k  'of  our  commentaries  i  int.  tne*  m<im^  6i*pir^gerding^6 
itommission  of  crimes  and  Ihi^emeisiiors.  And  really  it  is  ^ 
lionour,  and  almost  a  singfdleir  one  to  dtir  English  laws,  thalk 
Ihey  iumish  a  title  of  this  sort;  sixstce  ptevMhe  justice  is. 
Iipon  every  principle  of  rea^n,  of  humanityi  and  of  sound 
'policy,  preferable  in  all  respects  to  punishing  justice* ;  th^ 
ie3tecution  of  which,  though  necessary,  and  ini  its  cbn£^[ueiice^ 
'a  species  of  mercy  to  the  commonwealth,  is  always  attended 
widi  many  harsh  and  disagreeable  circumstances. 

*  iTRts  )[>tev€!ntive  justice  consists  Jn  obliging  those  person^ 
whom  there  is  a  probable  ground  to  sus{>ect  of  future  mis- 
behaviour, to  stipulate  wiih  and  to  give  fiill  assurance  to  the 
1>ublic,  thAt  such  oflfehCe  as  is  apprehended  shall  not  Impi^  \ 
hf  finding  pledges  or  securities  fo^  keeping  the  pead^  or  fot 
their  jg^ood  behaviour  This  re(]nisition  of  suilsties  has  besii 
fieveral  times  mentioned  before^  as  part  Of  the'  ^n'alty  inflicted 
'Upon  such  as  have  beta  guilty  of  eertaiH  gi^oss  inisdemesnors  t 
but.  tfaeine  also  it  tntkst  be  understood  rather  ad  It  catttiod 
^BgluUst  the  repetition  of  the  oflfence,  than  atiy  immediate  paiH 
«r  punishment  And  indeed,  if  we  consider  all  human  pu- 
nishments in  a  large  and  extended  view,  we  shall  find  them  r  ^62  1 
all  rather  calculated  to  prevent  future  crimes,  than  to^  expiate 
the  past :  sincei  as  was  observed  in  a  foim^rJOhapteiL^^Jltt 
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nishments  inflicted  by  temporal ,  kws  may  be  classed  under 
three  heads ;  sach  as  tend  to  the  amendment  of  the  offender 
himfiftlf,  or  to  deprive  him  of  any  power  to  do  future  mis- 
chief or  to  deter  others  by  his  example ;  all  of  which  conduce 
to  one  and  the  same  end^  of  preventing  future  crimes  whether 
that  can  be  eflfeoted.  by  amendment,  disabili^,  or  example. 
But  the  cautidn,  which  we  speak  of  at  present,  is  such  as  is 
intended  merely  for  prevention,  without  any  crime  actually 
committed  by  the  par^,  but  arising  only  from  a  probable 
snspidon,  that  some  crime  is  intended  or  likely  to  happen : 
and  consequently  it  is  not  meant  as  any  degree  of  punishment, 
unless  perhaps  for  a  man's  imprudence  in  giving  just  ground 
of  apprehension. 

♦ 

By  the  Saxon  constitution  these  sureties  were  always  at 

hand,  by  means  of  king  Alfred's  wise  institution  of  decen* 

naries  or  frankpledges ;  wherein,  as  has  more  than  once  been 

observed  %  the  whole  neighbourhood  or  tithing  of  freemen 

were  mutually  pledges  for  each  other's  good  behaviour.    But 

tbis  great  and  general  security  being  now  fallen  into  disuse 

and  ne^^ectedf  there  hath  succeeded  to  it  the  method  of  making 

suspected  persons  find  particular  and  special  securities  Sd 

their  future  conduct;  of  which  we  find  mention  in  the  laws 

of  king  Edward  the  confessor"^;  (1)  ^^tradatJUL^uisoradepace 

**  e^  legalitaie  iuenda!*    Let  us  therefore  consider,  first,  what 

this  security  is ;  next^  who  may  take  or  demand  it;  andlastly, 

how  it  may  be  dischaiged* 


1.  This  security  oonaists  in  beuig  boottd,  with oneor  mote 
securities,  in  a  gecogniamce  or  cjbligation  to  the  kii^  enterod 
onnooadf  and  taken  in  some  ooort  or  I7  some  judicial  officer; 
wkerdby  the  paities  acknowledge  themselves  to  be  indebted 
to  the  crown  in  the  sum  required,  (for  instance  ICKW.)  withoeo- 
dition  to  be  void  and  of  ikmm  effect;,  if  ihe  pavQr  shall  appeer 
in  court  on  sach  a  dsgr*  end  in  the  mesn  time  shall  keq»  the 
peace;  either  generally^  towaids  the  king  and  aU  Us  liege 
people;  or  particuhurly  also^  with  regard  to  the  peiim^  Irkp 

«  IktlTdLt.  iM^.tii.  •  Cap.  1^4 

0)  See  VoL  I.  p.  66. 
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craves  the  security.  Or,  if  it  be  for  the  good  behaviour, 
then  on  condition  that  he  shall  demean  and  behave  himself 
well,  (or  be  of  good  behaviour,)  either  generally  or  speciaUjr» 
far  the  time  therein  limited,  as  ibr  one  or  more  years,  or  for 
life.  This  recognizance^  if  taken  by  a  justice  o(  the  peaces 
must  be  certified  to  the  next  sessions,  in  pursuance  of  the 
statute  9  Hen.  VIL  c.  L,  and  if  the  condition  of  such  reoog^ 
nizance  be  broken,  by  any  breach  of  the  peace  in  the  one  case^ 
or  any  misbehaviour  in  the  other,  the  reo^izance,  becomes 
forfeited  or  absolute ;  and  being  estreated  or  extracted  (takacn 
out  from  among  the  other  records),  and  sent  up  to  the  ex* 
chequer,  the  party  and  his  sureties,  having  now  become  the 
king^s  absolute  debtors,  are  sued  for  the  several  sums  in  wluxk 
they  are  reflectively  bound. 

2.  Any  justices  of  the  peace,  by  virtue  of  their  commission, 
or  diose  who  are  er  qffkio  conservators  of  the  peace,  as  was 
mentioned  in  a  former  volume  %  may  demand  such  security 
according  to  their  own  discretion ;  or  it  may  be  granted  at 
the  request  of  any  subject,  upon  due  cause  shewn,  provided 
such  demandant  be  under  the  king^s  protection ;  for  whidi 
reason  it  has  been  formerly  doubted,  whether  jews,  pagans^ 
or  persons  convicted  of  a  pnemunire  were  entitled  thereto  '• 
Or,  if  tbfe  justice  is  averse  to  act,  it  may  be  granted  by  a 
mandatory  writ,  called  a  stg^pUcavitj  issuing  out  <^  the  court 
of  king's  bench  or  chancery ;  which  will  compel  the  justice  to 
act,  as  a  ministerial  and  not  as  a  judicial  officer:  and  he  must 
make  a  return  to  such  writ,  specifying  his  compliance,  under 
his  hand  and  seal'.    But  this  writ  is  seldom  used :  for,  when 
application  is  made  to  the  superior  courts,  they  usually  take 
the  reoognizaaces  there»  under  the  directions  of  the  statute 
SlJacI.  C.6.    And  indeed  a  peer  mr  peeress  cannot  be  bound 
over  in  any  other  place,  than  the  courts  of  king's  bench  or 
chancery  s  though  a  justiee  of  the  peace  has  a  power  to  re-  [  284  ] 
quire  sureties  of  any  other  person,  being  compos  mentis  and 
under  the  degree  of  nobility,  whether  he  be  a  fellow-justice  or 
other  magistrate,  or  whether  he  be  merely  a  private  man  \ 
^Wives  may  demand  it  against  their  husbands :  or  husbands, 

•  8m  VsL I.  pag. 35D.  fF.N.B.aa    SP«Wmi.flOS. 

'  1  Hcwrk.  P.C  csa  $3>  3.  ^  \  Hswk.  P.C  c.0O.  $5. 
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if  necessary,  against  their  wives  K    But  feme .  coverts,  and 
infimts  under  age,  ought  to  find  security  by  their  fiiends  only« 
and  not  to  be  bound  themselves :  for  they  are  incapable  of  en- 
gaging themselves  to  answer  any  debt ;  which,  as  we  observed, 
is  the  nature  of  these  recognisances  or  acknowledgments.  (2) 

S.  A  RECOGNIZANCE  may  be  discharged,  either  by  the  de- 
mise of  the  king,  to  whom  the  recognizance  is  made ;  or  by 
the  death  of  the  principal  party  bound  thereby,  if  not  before 
forfeited ;  or  by  order  of  the  court  to  which  such  recognizance 
is  certified  by  the  justices,  (as  the  quarter-sessions,  assizes,  or 
king's  bench,)  if  they  see  suflScient  cause :  or  in  case  he  at 
whose  request  it  was  granted,  if  granted  upon  a  private  account, 
will  release  it,  or  does  not  make  his  appearance  to  pray  that 
it  may  be  continued  ^ 

» 

Thus  fiir  what  has  been  said  is  applicable  to  both  species 
of  recognizances,  for  the  peacej  and  for  the  good  behaviour : 
de  pace^  et  legaUtatCj  tuendoy  as  expressed  in  Uie  laws  of  king 
Edward.  But  as  these  two  species  of  securities  are  in  some 
respects  difierent,  especially  as  to  the  cause  of  granting,  or  the 
means  of  forfeiting  them,  I  shall  now  consider  them  separately : 
and  first,  shall  shew  for  what  cause  such  a  recognizance,  with 
sureties  for  the  peace^  is  grantable ;  and  then,  how  it  may  be 
forfeited. 

1.  Any  justice  of  the  peace  may,  at  officio,  bind  all  those 
to  keep  the  peace,  who  in  his  presence  make  any  afiray ;  or 
threaten  to  kill  or  beat  another;  or  contend  together  with 
C  ^^^  ]  hot  and  angry  words :  or  go  about  with  imusnal  weapons  or 
attendance,  to  the  terror  of  the  people,  and  all  such  as.  he 
knows  to  be  common  barretors;  and  such  as  are  brought 

1  fi  Sm.  1907.  ^  ]  Hawk.  P.C.  c.SO.  §  17. 


—  »- 


(2)  The  truth  of  the  facts  stated  in  the  application  is  taken  for  granted. 
unless  upon  the  face  of  it  they  appear  manifestlj  to  be  falser  and  the  party 
who  is  applied  against  is  not  at  liberty  by  his  own  affidavit,  or  those  of  ot&er 
persons,  to  contradict  them  and  prove  their  falsehood.  But  as  the  appli- 
catidn  must  be  verified  by  oaUi,  he  has  an  opportunity  of  indicting  the  ftp- 
pticant  for  perjury,  and  if  he  succeeds  in  that  prosecution,  this  will  be  a 
grouadforthe  court  to  discharge  the  security.  B.y.Dohtrty,  15  East's 
R.  171.  "  ... 
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before  him  by  the  Constable  for  a  breach  of  peace  in  his  pre* 
sence ;  and  all  such  persons  as,  having  been  before  bound  to 
the  peace,  have  broken  it  and  forfeited  their  recognizances  \ 
Also,  wherever  any  private  man  hath  just  cause  to  fear  that 
another  will  burn  his  houses  or  do  him  a  corporal  injury,  by 
killing,  imprisoning,  or  beating  him ;  or  that  he  will  procure 
others  so  to  do ;  he  may  demand  surety  of  the  peace  against 
such  person :  and  every  justice  of  the  peace  is  bound  to  grant 
it,  if  he  who  demands  it  wilt  make  oath,  that  he  is  actually 
under  fear  of  death  or  bodily  harm ;  and  will  shew  that  he  has 
just  cause  to  be  so,  by  reason  of  the  other's  menaces,  attempts, 
or  having  lain  in  wait  for  him ;  and  will  also  further  swear, 
that  he  does  not  require  such  surety  out  of  malice  or  for  mere 
vexation  K  This  is  called  swearing  the  peace  against  another : 
and,  if  the  party  does  not  find  such  sureties,  as  the  justice  in 
his .  discretion  shall  require,  he  may  be  immediately  com- 
mitted till  he  does  "*. 

2.  Such  ^recognisance  for  keeping  the  peace,  when  given^ 
may  be  forfeited  by  any  adtual  violence,  or  even  an  assault,  or 
menace,  to  the  person  of  him  who  demanded  it,  if  it  be  a 
special  recognizance;  or,  if  the  recognizance  be  general,  by 
any  unlawful  action  whatsoever,  that  either  is  or  tends  to  a 
breach  of  the  peace;  or  more  particularly,  by  any  one  of 
the  many  species  of  offences  which  were  mentioned  as  crimes 
against  the  public  peace  in  the  eleventh  chapter  of  this  book.: 
or,  by  any  private  violence  committed  against  any  of  his  ma« 
jes^s  subjects*  But  a  bare  trespass  upon  the  lands  or  goods 
of  another,  which  is  a  ground  for  a  civil  action,  unless  accom* 
panied  with  a  wilful  breach  of  the  peace,  is  no  forfeiture  of 
the  recognizance  \  Neither  are  mere  reproachful  words,  as 
calling  a  man  knave  or  liar,  any  breach  of  the  peace,  so  as  to 
forfeit  one's  recognizance,  (being  looked  upon  to  be  merely 
the  effect  of  unmeaning  heat  and  passion,)  unless  they  amount  r  256  1 
to  a  chaUetige  to  fight  ^. 

The  other  species  of  re<;ognizance,  with  sureties,  is  for  the 
good  abearance  or  good  behaviouti    This  includes  security  for 

*-l  Hawk.  P.C.  C.60.  §  1..  "  Ibid.  ^^5, 

>  iMt  §  6,  7.  •  Ibid.  §  32. 
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the  peace,  and  somewhat  more :  we  wiU  therefore  exunine  it 
in  the  same  numner  as  the  other. 

1.  FiRSTf  then,  the  justices  are  empowered  by  the  statnte 
94Ed*IIL  c  1.  to  biiid  over  to  the  good  behaviour  towards 
the  king  and  his  people,  all  them  that  be  not  qf  gpodjimej 
wherever  they  be  found ;  to  the  intent  that  the  people  be  not 
troubled  or  endamaged,  nor  the  peace  diminished,  nor  mer- 
diants  and  others,  passing  by  the  highways  of  the  realm,  be 
disturbed  nor  put  in  the  peril  which  may  happen  by  such 
oflfenders*  Under  the  general  words  of  this  expression,  that 
be  noi  qfgoaifame^  it  is  holden  that  a  man  may  be  bound  to 
his  good  behaviour  for  causes  of  scandal,  eonJtra  bonas  moreSf 
as  well  as  eon^apacemf  as,  for  haunting  bawdy-houses  with 
women  of  bad  fame ;  or  for  keeping  such  women  in  his  own 
house ;  or  for  words  tending  to  scandalize  the  government, 
or  in  abuse  of  the  officers  of  justice,  especially  in  the  execution 
of  their  office.  Thus  also  a  justice  may  bind  over  all  night>- 
walkers;  eaves«droppers ;  such  as  keep  suspicious  company, 
or  are  reported  to  be  pilferers  orl^bbers;  such  as  sleep  in 
the  day,  and  wake  in  the  night ;  common  drunkards ;  whore* 
masters;  the  putative  &thers  of  bastards ;  cheats ;  idle  vaga* 
bonds ;  and  other  persons  whose  misbehaviour  may  reasonably 
bring  them  within  the  general  words  of  the  statutes  as  persons 
not  of  good  feme:  an  expression,  it  must  be  owned,  of  $0 
great  a  latitude,  as  leaves  much  to  be  determined  by  the  dis* 
cretion  c^the  magistrate  himself.  Bat  if  he  commits  a  man 
for  want  <^  sureties  he  must  express  the  cause  thereof  widi 
convenient  certainty;  and  take  care  that  such  cause  be  agood 
one'* 

2«  A  REcooinsANCB  for  the  good  behaviour  may  be  for* 
[  257  ]  felted  by  all  the  same  means,  as  one  for  the  security  of  the 
peace  may  be ;  and  also  by  some  others.  As,  by  going  armed 
with  unusual  attendfuice,  to  the  terror  of  the  pec^le;  by 
speaking  words  tending  to  sedition ;  or  by  committing  any  of 
those  acts  of  misbehaviour,  which  the  recogniaance  was  in« 
tended  to  prevent.  But  not  by  barely  giving  fierii  auise  of 
suspicion  of  that  which  perhaps  may  never  actually  happen  ^  : 

P  lHftwk.P.C.  C.61.  |2»3,4<  '^  Ibid.  ^3,6, 
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for,  though  it  is  just  to  compel  suspected  persons  to  give  secu- 
rity to  the  public  against  misbehaviour  that  is  apprehended ; 
yet  it  would  be  hard,  upon  such  suspicion,  without  the  proof 
of  any  actual  crime,  to  punish  them  by  a  forfeiture  of  their 
recognizance. 
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CHAPTER    THE    NINETEENTH. 

OP  COURTS  OF  A  CRIMINAL 
JURISDICTION. 


n^HE  sixthi  and  last,  object  of  our  inquiries  will  be  Ae 
method  of  inflicting  those  punishments^  which  the  law  has 
annexed  to  particular  ofiences ;  and  which  I  have  constantly 
subjoined  to  the  description  of  the  crime  itsel£  In  the 
discussion  of  which  I  shall  pursue  much  the  same  general 
method  that  I  followed  in  the  preceding  book,  with  regard 
to  the  redress  of  civil  injuries:  by,  first,  pointing  out  the 
several  courts  of  criminal  jurisdiction,  wherein  offenders  may 
be  prosecuted  to  punishment;  and  by,  secondly,  deducing 
down,  in  their  natural  order,  and  explaining,  the  several 
proceedings  therein. 

First,  then^  in  reckoning  up  the  several  courts  of  criminal 
jurisdiction,  I  shall,  as  in  the  former  case,  b^gin  with  all 
account  of  such,  as  are  of  a  public  and  general  jurisdiction 
throughout  the  whole  realms  and,  afterwards,  proceed  to 
such,  as  are  only  of  a  private  and  special  juris<Uction^  and 
'    confined  to  some  particular  parts  of  the  kingdom. 

I.  Ik  our  inquiries  into  the  criminal  courts  of  public  and 
general  jurisdiction,  I  must  in  one  respect  pursue  a  different 
order  from  that  in  which  I  considered  the  civil  tribunab. 
For  there,  as  the  several  courts  had  a  gradual  subordination 
to  each  other,  the  superior  correcting  and  refi>rming  t;he  errors 
of  the  inferior,  I  thought  it  best  to  begin  with  the!  lowest,  and 
80  ascend  gradually  to  the  courts  of  appeal,  or  those  of  the 
t  850  ]  Inbst  ext«!nsive  powers.  But  as  it  is  contrary  to  the  genius 
and  spirit  of  the  law  of  England,  to  suffer  any  man  to  be 


C!b.l9.  WROKOS.  fi59 

tried  twice  for  the  same'  oflfeilce  in  a  criminal  way,  especially* 
if  acquitted  iipon  the  first^  trial ;  therefore  these  criminal 
courts  may  be  said  to  be  all  independent  of  each  other;  at 
feast  so  &r,  as  that  the  sentence  of  the  lowest  of  them  can 
never  be  controlled  or  reversed  by  the  highest  jurisdiction  in 
the  kingdom,  unless  for  error  in  matter  of  law,  apparent 
iipon  the  face  of  the  record ;  though  sometimes  causes  may 
be  removed  from  one  to  the  other  before  triaL  And  there* 
fore  as,  in  these  courts  of  criminal  cognizance,  there  is  not 
the  same  chain  and  dependence  as  in  the  others^  I  shall  rank 
them  according  to  their  dignity,  and  bepn  with  the  h^hedt 
of  all;  xHz. 

1,  The  high  court  <}£  parliament  /  which  is  the  supreme 
court  in  the  kingdom,*  not  only  for  the  making,  but  also  for 
the  execution  of  laws ;  by  the  trial  'of  great  and  enormous 
oflfenders,  whether  lords  or  commoners,*  in  the  method  of 
parliamentary  impeachment.  As  for  acts  of  parliament  to 
attaint  particular  persons  of  treason  or  felony,  or  to  inflict 
pains  and  penalties,  beyond  or  contrary  td  the  common,  law^ 
la  serve  a  special  purpose,  I  speak  not  of  them ;  being  toalt 
intents  and  purposes  new  laws,  made  pro  re  nata^  and  by  no 
means  an  execution  of  such  as  are  already  in  being.  '  But  an 
impeachment  before  the  lords  by  the  <x>mmons  of  Great 
Britain,  in  parliament,  is  a  prosecution  of  the  already  known 
and  established  law,  and  has  been  frequently  put  in  practice  ; 
being  a  presentment  to  the  most  high  and  supreme  court  of 
criminal  jurisdiction  by  the  most  solemn  grand  inquest  of 
the  whole  kingdom*.  A  commoner  cannot  however  be  im* 
peadied  before  .the  lords^for  any  capital  ofience,'but  only 
for  high  misdemesnors^ :  a  peer  may  be  impeached  for  any 

.  -  .  •    *  '  * 

»  1  HaL,  P.  C.  *1S0.  And  wbea  afterwards,  in  the  nme  par- 

^  WbeDjSn^Edw.IIJLf  the  king  de-  liament,  they  were  prevailed  upon,  in  le- 

nanded  the  earls,  harana,  and  peeri,  to  qpectofthe  notoriety  and  hebouaness  of 

gite  judgment  against  Simon 'de  Ber&«  his  crimes,  to  receiye  the  charge,  and  to 

teds  who  had  been  a  notorioua  acconi-  give  judgmentkgainst him,  the  foUowing 

pUffO  in  the  tveasona  of  Boger  earl  of  protest  and  proviso  wim  entered  in  the 

HipKtimer,  tibej  guJpm  before  the  king  Pariiament-rDll: — '' Ai|d  it  is  assented 

in'  parliament,  and  said  all  with,  one  *'  and  accorded  by  our  lord  iSbB  king,  akid 

voice,  that'  the   said  Simon  was  not  <<  all  tiie  great  men,  in  AiU  parliament, 

€tMBttpeeri  and  tbertfote  they' were  not  <<  that  albdt  the  pe|^  ito  judg(i*of  Iba 

laaapacroftfaalaiid.  *'  pv^iaMnnlt^'ld^ 
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crime.  And  they  oiiiaUy  (in  cme  of  an  imprachnwot  of  n 
peer  Sir  treasoD)  addran  the  crown  to  a|^int  a  lord  high 
steward  for  the  greater  dignity  and  regularity  of  their  pro^ 
ceedingg;  which  high  steward  was  foimerly  elected  by  the 
peers  th^nselvesy  though  he  was  generally  oonunissioned  by 
the  lung^ ;  but  it  hath  of  late  years  been  strenuously  msavh 
tained*'^  that  the  appointment  of  an  hi^  steward  in  such 
cases  is  not  indispensably  necessary^  but  that  the  house  may 
proceed  without  one*  The  artides  of  impeachment  are  a 
kind  of  bills  of  indictmentf  found  by  the  house  *of  commons^ 
and  afterwards  tried  by  the  lorcU ;  who  are  in  cases  of  mis- 
demesnors  considered  not  only  as  their  own  peers,  but  as  the 
peers  of  the  whole  nation.  This  is  a  custom  derived  to  us 
from  the  coBstitutioB  of  the  antient  Germans ;  who  in  their 
great  oouncjls  sometimes  tried  capital  accusations  relating  tq 
the  public:  *^lieei  igmd  comilium  accusare  juogtsCf  et  discrimen 
*^  ctpiiis  intendere\^  And  it  has  a  peculiar  propriety  in  the 
£n|^£sh  constitution ;  which  has  much  improved  upon  the 
antient  modd  imported  hither  from  the  continent.  For 
though  in  general  the  union  of  the  kgisIaliYe  and  judicial 
powers  ought  lo  be  more  carefully  avoided^  yet  it  may  hap- 
pen that  a  sttl^eotf  inbrustad  with  die  administration  of  public 
affiursy  may  infringe  the  rj^ts  61  the  peopls^  and  be  guilty  of 
such  crimes,  as  the  ordinary  magistrate  either  dares  not  or 
[  861  3  mMiot  punish.  Of  these  the  rspresentatlves  of  the  peopk^ 
or  house  of  commons,  cannot  properly  jSuijgif  /  because  their 
constituents  a««  the  paitica  iq|ured :  and  can  therefocre  only 
im^Moci.  But  before  what  court  shall  this  impeachment  b^ 
tried?  Not  before  the  ordinary  tribunals^  which  would 
naturally  be  swayed  by  the  authority  of  so  powerfol  an  ac- 


"  tilt  prHtnoe  of  our  lonl  the  king  to  **  chorgod  humllm  to  Jii4s«  otfaewtliMi 

M  make  and  rooder  tbo  Mid  ju^gment^  Mtlicir  pMriyOoiitraiytotiwlowyof  tho 

'^jtttliepMnwhoiiowan^orifaaniio  «<  bad,  if  the  like  cMe  hsppcUy  wfatch 

**  in  timctDaMoe,beiioCboiiiulordiarg.  **  God  Ibfbid.^     (Itol.  Ptai.  A^d,!!!. 

"  ed  to  render  judpnient  upon  otiien  ».  S.  AcS.    S  Bnd.  IBit  190.  Seldeo. 

^  tlian  {leen ;  nor  tbu  llie  peers  of  tbe  Ju^Bc  in  pert  cli.1.} 

MUndUTcpo«rcrtodotliie,lmitfaeraof  «lHeLP.C.S5a 

<«on|^  ovw  to  bo  diidierged  end  eo»  ^  Z^ordt' JouHL  ISttHqr  1479.  Com. 

<«9ukted|  Md^MttlMAlbteMidjttdg.  Jouni.  XSViSrtmL     tal»10»f«. 

**  meAt  now  leodered  be  not  dmwn  to  *  TlMiL  ^  Mer.tfeHn.  It. 

u  nap^  or  oooM^ueupe  In  ttme  to  ^  See  Vol«t.  pif  .S^t 
"  cgsi^  «k«N7  tbs  Hid  pMn  9«r  ^ 
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ouBer.  ReftBon  dierefore  will  suggest,  that  this  branch  of  the' 
legislature,  which  represents  the  people,  must  bring  it's 
charge  before  the  other  branch,  which  consists  of  the  nobility, 
who  have  neither  the  same  interests  nor  the  same  passions  as 
popular  assemblies^.  This  is  a  vast  superiority,  which  the 
constitution  of  this  island  enjoys,  over  those  of  the  Grecian  or 
Roman  republics ;  where  the  people  were  at  the  same  time 
both  judges  and  accusers.  It  is  proper  that  the  nobility 
should  judge,  to  insure  justice  to  the  accused ;  as  it  is  proper 
that  the  people  should  accuse,  to  insure  justice  to  the  com- 
monwealth. And  therefore,  among  other  extraordinary  cir- 
cumstances attending  the  authority  of  this  court,  there  is  one 
of  a  very  singular  nature,  which  was  insisted  on  by  the  house 
of  commons  in  the  case  of  the  earl  of  Danby  in  the  reign  of 
Charles  IL**;  and  it  is  now  enacted  by  statute  13  &  1 S  W.IIL 
c»2.  that  no  pardon  under  the  great  seal  shall  be  pleadable 
to  an  impeachment  by  the  commons  of  Great  Britain  in 
parliament*.  (S) 

B  ISontoq.  8p.L.  si.  6.  I  flee  di.81. 

^  Com.  Joutn.  SUafl€79. 


(s)  III  the  case  of  the  impeachmeat  of  Warren  Hastings  it  was  deter- 
Aiaed  that  all  irapeachnient  did  aot  riiate  by  a  dinoltttion  of  parliamtot. 
The  high  court  of  parliament  wai  affirmed  to  exnt  at  alTtimesy  and  although 
from  a  dinolution  or  other  causes  it  might  not  always  be  sitting  to  do  jnstio^ 
it  was  always  open  for  the  reception  of  appeals  and  writs  of  error.  The 
peers,  who  were  the  judges  (it  was  nid\  had  their  authority  inhmnt  in 
tiieir  order,  and  independent  of  the  actual  sitting  of  parUament ;  and  the 
prosecutors  were  not  merely  the  members  of  the  house  of  commonsi  but 
all  the  commons  of  England,  who  though  they  might  be  deprived  of  their 
organ  by  a  dissolution,  did  not  thereby  lose  their  right  of  acting,  and  might 
resume  the  exercise  of  that  right  as  soon  as  they  were  furnished  with  a  new 
orgpm  by  the  assembling  of  a  new  parliament.  It  cannot  be  denied,  on  the  one 
hand,  lihat  there  are  some  (fifficukies  in  coming  to  this  conclusion ;  but,  on 
the  other,it  is  eertafn  that  the  right  of  impeachment  would  have  lost  half 
its  value,  if  a  contnuy  determination  had  been  come  to ;  and  it  seems  als^ 
certain  that,  in  former  times,  when  the  duration  of  a  parliament  seldom  ez« 
ceeded  a  month,  impeachments  must  have  been  absolutely  nugatoiy,  if  a 
dBssolntion  had  abided  them.  The  debates  on  this  interesting  subject^ 
which  were  very  learned  and  able,  may  be  seen  very  well  summed  up,  liftH 
the  determination  itsdf  learnedly  advocated,  in  the  Ann.  R^.  for  1791* 
ToLzxitiL  «       ' 

The  student  will  aot  understand  the  st»t  of  W.III.  as  restmnii^  iikfif^ 
rogatiyc  of  the  eiown  «•  to  pardomiig  vda  jpjgmeBl  on  an  iiqieacbii^ent* 
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2.  The  court  of  tbe  lord  high  steward  of  Great  Britain^  is 
a  court  instituted  for  the  trial  of  peers,  indicted  for  treason  or 
felonjr,  or  for  misprision  of  either  ^  The  office  of  this  great 
magistrate  is  very  antient ;  and  was  formerly  hereditary,  or 
at  least  held  for  life,  or  dum  bene  se  gesserit :  but  now  it  is 
usually,  and  hath  been  for  many  centuries  past*,  granted 
pro  hoc  vice  only;  and  it  hath  been  the  constant  practice  (and 
therefore  seems  now  to  have  become  necessary)  to  grant  it  to 
|[  262  3  A  lord  of  parliament,  else  he  is  incapable  to  try  such  delin- 
quent peer\  When  such  an  indictment  is  therefore  found 
by  a  grand  jury  of  freeholders  in  the  king's  bench,  or  at  the 
assises  before  the  justices  of  oyer  and  terminer^  it  is  to  be 
removed  by  a  writ  of  certiorari  into  the  court  of  the  lord  high 
steward,  which  only  has  power  to  determine  it  A  peer  may 
plead  a  pardon  before  the  court  of  king^s  bench,  and  the 
judges  have  power  to  allow  it ;  in  order  to  prevent  the  trouble 
of  appointing  an  high  steward,  merely  for  th,e  purpose  of 
receiving  such  plea.  But  he  may  not  plead,  in  that  inferior 
court,  any  other  plea ;  as  guilty  or  not  guilty^  of  the  indict- 
ment;  but  only  in  this  court :  because,  in  consequence  of  such 
plea,  it  is  possible  that  judgment  of  death  might  be  awarded 
against  him.  The  king  therefore,  in  case  a  peer  be  indicted 
jfor  treason,  felony,  or  misprision,  creates  a  lord  high  steward 
pro  hoc  vice  by  commission  under  the  great  seal ;  which  recites 
the  indictment  so  found,  and  gives  his  grace  power  to  receive 
and  try  It,  secundum  legem  et  consuetudinem  Angliae.  Then, 
when  the  indictment  is  regularly  removed,  by  writ  of  certiorari^ 
commanding  the  inferior  court  to  certify  it  up  to  him,  the  lord 
hi^  steward  directs  a  precept  to  a  serjeant  at  arms,  to  sum- 
mon the  lords  to  attend  and  try  the  indicted  peer.  This 
precept  was  formerly  issued  to  summon  only  eighteen  or 
twenty,  selected  from  the  body  of  the  peers :  then  the  number 
came  to  be  indefinite ;  and  the  custom  was,  for  the  lord  high 
steward  to  summon  as  many  as  he  thought  proper,  (biit  of 

.  ^.  4  Inst.  58,  8  Hawk*  P.C  c.  2.  §  1.  JOfff  fldgneur  (Tef^re  U  grand  aene$chol 

#•44.  §1.     2  Jon.  54.  ^ An^kterre  i  qui  ^^  dsk  f aire  vn  pre-^ 

'  1  Bulftr.  1 98.  ce^  -^^^jmrfaxre  venbr  xx  seigneany  oi* 

'     apkyn.  dn4Tngt.46.  cvn^  4f c.     (Yeub.  IS  J7(nur///.*U.} 

"  QuAndi  un  leignettr  dt  pariement  See  Staundf.  P.  C.  152.    S  Inst«  28. 

jAttt  mrein  detreaton  ou/don^,  le  toy  A  Intt  59.  "  2  Hawk.  P,  C*  <^*2«'  $  !• 
fir  Ki  leUr^  jHrtenti  /era  un  grand  et-  hm,  834.  287.  4th  Ed.  coittra.      -^  ' 
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late  years  not  less  than  twenty-three^  (4), )  and  that  those 
iords  only  should  sit  upon  the  trial :  which  threw  a  monstrous 
weight  of  power  into  the  hands  of  the  crown,  and  this  ifs 
great  oiBcer,  of  selecting  only  such  peers  as  the  then  predo- 
minant party  should  most  approve  of.  And  accordingly, 
when  the  earl  of  Clarendon  fell  into  disgrace  with  Charles  II., 
there  was  a  design  formed  to  prorogue  the  parliament,  in  [  26S  ] 
order  to  try  him  by  a  select  number  of  peers ;  it  being  doubted 
whether  the  whole  house  could  be  induced  to  fall  in  with  the 
views  of  the  court.**  But  now  by  statute  7  W.III.  c.3.  up^n 
all  trials  of  peers  for  treason  or  misprision,  all  the  peers  who 
have  a  right  to  sit  and  vote  in  parliament  shiall  be  summoned, 
at  least  twenty  days  before  such  trial,  to  appear  and  vote 
therein ;  and  every  lord  appearing  shall  vote  in  the  trial  of  * 
such  peer,  first  taking  the  oaths  of  allegiance  and  supremacy, 
and  subscribing  the  declaration  against  popery*. 

During  the  session  of  parliament  the  trial  of  an  indicted 
peer  is  not  properly  in  the  court  of  the  lord  high  steward,  but 
before  the  court  last  mentioned,  of  our  lord  the  king  inparlia^ 
ment.^  It  is  true,  a  lord  high  steward  is  always  appointed  in 
that  case,  to  regulate  and  add  weight  to  the  proceedings :  but 
he  is  rather  in  the  nature  of  a  speaker  pro  tempore^  or  chairman 
of  the  court,  than  the  judge  of  it ;  for  the  collective  body  of 
the  peers  are  therein  the  judges  both  of  law  and  &ct,  and  the 
high  steward  has  a  vote  with  the  rest,  in  right  of  his  peerage. 
But  in  the  court  of  the  lord  high  steward,  which  is  held  in 
the  recess  of  parliament,  he  is  the  sole  judge  of  matters  of  law, 
as  the  IcMrds  triors  are  in  matters  of  fact;  and  as  they  may  not 
interfere  with  him  in  regulating  the  proceedings  of  the.  court, 
so  be  has  no  right  to  intermix  with  them  in  giving  any  vole- 
upon  the  trial.'  Therefore,  upon  the  conviction  and  attain^r 
of  a  peer  for  murder  in  fiiU  parliament,  it  hath  been  holden 
by  the  judges*,  that  in  case  the  day  appointed  in  the  judgment 

°  Kdynge.  S6.  '  State  Triak,  VoLIV.  214.332,  3. 

9  CarteN  Ufe  of  Onnonde,  Vol.II.         '  Post.  139. 
4  Post.  141. 


'  (4)  **  Because  that  is  the  least  namber  to  be  sure  of  twelve  to  be  of  one 
niind ;"  and  though  the  verdict  is  by  the  majority^  yet  that  majori^  must 
coDstst  of  twelve  at  the  least.    Kdynge.  56. 
VOL.  IV.  X 
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for  execution  should  liq>se  before  execution  done,  a  new  time 
of  execution  may  be  appointed  by  either  the  high  court  of 
parliament  during  it's  sitting,  though  no  high  steward  be 
existing ;  or,  in  the  recess  of  parliament,  by  the  court  of  king^s 
bench,  the  record  being  removed  into  that  court. 

[  864  3  ^'^  ^^  been  a  point  of  some  controversy,  whether  the 
bishops  have  now  a  right  to  sit  in  the  court  of  the  lord  high 
stewardy  to  try  indictments  of  treason  and  misprision.  Some 
incline  to  imagine  them  included  under  the  general  words  of 
the  statute  of  king  William,  ^^  all  peers,  who  have  a  right  to 
^*  sit  and  vote  in  parliament :"  but  the  expression  had  been 
much  clearer,  if  it  had  been,  <*all  Ictrds^*'  and  not,  <^  all  peers;*' 
for  though  bishops,  on  account  of  the  baronies  annexed  to 
their  bishopricks,  sire  clearly  lords  of  parliament*  yet,  their 
blood  not  being  ennobled,  they  are  not  universally  ajlowed  to 
be  peers  with  the  temporal  nobility :  and  perhaps  this  word 
might  be  inserted  purposely  with  a  view  to  exclude  them. 
However,  there  is  no  instance  of  their  sitting  on  trials  for 
capital  offences,  even  upon  impeachments  or  indictments  in 
foil  parliament,  much  less  in  the  court  we  are  now  treating 
of;  for  indeed  they  usually  withdraw  voluntarily,  but  enter  a 
protest  declaring  their  right  to  stay.  It  is  observable  that,  in 
the  eleventh  chapter  of  the  constitutions  of  Qarendon,  made  in 
parliament  1 1  Hen.IL,  they  are  expressly  excused,  rather  than 
excluded,  from  sitting  and  voting  in  trials,  when  they  come  to 
concern  life  or  limb :  *^  episcopi  sicut  caeteri  barcnesy  debeni 
*^  interesse  judieiis  cum  baronibusj  guousque  peroeniatur  ad  dimi'* 
^^  nutionem  membrorum^  vel  ad  mortem ;"  and  Becket's  quarrel 
with  the  king  hereupon  was  not  on  account  of  the  exception, 
(which  was  agreeable  to  the  canon  law,)  but  of  the  general  rule, 
diat  compelled  the  bishops  to  attend  at  all.  And  the  determi- 
nation of  the  house  of  lords  in  the  earl  of  Danby's  case',  which 
hath  ever  since  been  adhered  to,  is  consonant  to  these  constitu- 
tions ;  ^*  that  the  lords  spiritual  have  a  right  to  stay  and  sit  in 
««  court  in  capital  cases,  till  the  court  proceeds  to  the  vote  of 
<<  guilty,  or  not  guilty."  It  must  be  noted,  that  this  resolution 
extends  only  to  trials  inJuU  parliament :  for  to  die  court  of  the 
lord  high  steward  (in  which  no  vote  can  be  given,  but  merely 

*  Lords'  Joum.  15  Uaj  1679. 
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that  of  guilty,  or  not  guilty/)  no  bishop,  as  such,  ever  was  or 
could  be  summoned ;  and  though  the  statute  of  king  William 
regulates  the  proceedings  in  that  court,  as  well  as  in  the  [  265  ] 
court  of  parliament,  yet  it  never  intended  to  new-model  or 
alter  it's  constitution;  and  consequently  does  not  give  the 
lords  spiritual  any  right  in  cases  of  blood  which  they  had  not 
before  ^  And  what  makes  their  exclusion  more  reasonable 
is,  .that  they  have  no  right  to  be  tried  themselves  in  the  court 
of  the  lord  high  steward^,  and  therefore  surely  ought  not  to 
be  judges  there.  For  the  privilege  of  being  thus  tried  de- 
pends upon  nobility  of  blood,  rather  than  a  seat  in  the  house : 
as  appears  from  the  trials  of  popish  lords,  of  lords  under  age, 
and  (since  the  union)  of  the  Scots  nobility,  though  not  in  the 
number  of  the  sixteen;  and  from  the  trials  of  females,  such 
as  the  queen  consort  or  dowager,  and  of  all  peeresses  by 
birth ;  and  peeresses  by  marriage  also,  unless  they  have,  when 
dowagers,  disparaged  themselves  by  taking  a  commoner  to 
their  second  husband.  (5) 

3.  The  court  of  kiji^s  benck'j  concerning  the  nature  of 
which  we  partly  inquired  in  the  preceding  book  3^,  was  (we 
may  remember)  divided  into  a  crown  side,  and  a  plea  side. 
And  on  the  crown  side,  or  crown  office,  it  takes  cognizance 
of  all  criminal  causes,  from  high  treason  down  to  the  most 
trivial  misdemesnor  or  breach  of  the  peace.  Into  this  court 
also  indictments  from  all  inferior  courts  may  be  removed  by 
writ  of  certiorari^  and  tried  either  at  bar,  or  at  nisi  priuSf 
by  a  jury  of  the  county  out  of  which  the  indictment  is 
brought.  (6)      The  judges  of  this  court   are  the  supreme 

"  Fost.  248.  '  4  Inst.  70.  2  Hal.  P.C.2.    2  Hawk.  P.C.  6. 

^Bro.^ir.  *.  Trial,  142.  '  See  VoL  III.  pag.41. 

(5)  See  Vol.  I.  p.  401. 

(6)  The  court  of  king's  bench  possesses  the  power  in  all  cases  where  it 
appears  that  an  impartial  trial  cannot  be  had  in  the  county  out  of  which 
the  indictment  is  brought,  to  direct  the  trial  to  be  had  in  some  other  county. 
And  by  the  38  G.  5.  c  52.  it  is  provided,  that  in  all  indictments  removed  into 
the  king's  bench  by  cerUorari,  and  in  all  informations  filed  there,  if  the 
venue  be  laid  in  any  city  or  town  corporate,  the  court,  at  the  instance  of 
the  prosecutor  or  defendant,  may,  if  it  think  proper,  direct  the  issue  to  be 
tried  by  a  jury  of  the  next  adjoining  county.  London,  Westminster,  Sooth- 
wark,  Bristol,  and  Chester  are  entirely  exempted  from  the  operation  of  this 
act;  and  Exeter,  except  in  case  of  indictments  removed  by  eertiorari. 

X  2 
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coroners  of  the  kingdom.     And  the  court  itself  is  the  prin- 
cipal court  of  criminal  jurisdiction  (though  the  two  former 
-  are  of  greater  dignity)  known  to  the  laws  of  England.     For 
which  reason  by  the  coming  of  the  court  of  king's  bench  into 
any  county,  (as  it  was  removed  to  Oxford  on  account  of  the 
sidcness  in  1665,)  all  former  commissions  of  oyer  and  terminer j 
and  general  gaol  delivery,  are  at  once  absorbed  and  deter- 
'  min^  ipso  facto :  in  the  same  manner  as  by  the  old  Gothic 
[  266  ]  and  Saxon  constitutions,  ^^jttre  vetusto  obtinuit^  quievisse  omnia 
**  inferiorajudicia,  dicentejus  rege\"  (7) 

Into  this  court  of  king's  bench  hath  reverted  all  that  was 
good  and  salutary  of  the  jurisdiction  of  the  court  of  star-- 
chamber,  camera  stellata*;  which  was  a  court  of  very  antient 

*  Sdembook^  LI,  a, 9.  EUsabetfa,)  it  may  be  allowable  to  pro- 

•  This  is  said  (Lamb.  ^dnA,  154.)  to  pose  another  ooDJectural  etymologj,  as 
have  been  so  caUed,  either  firom  the  Sax-  plausible  perhaps  as  any  of  them.  It  ia 
on  word  pceojian,  to  tieer  or  gorem ;  —  well  known  that  before  the  banishment 
or  from  its  punishing  the  crimen  stdlio-'  of  the  Jews  under  Edward  I.  their  con- 
natus,  or  cosenage ; — or  because  the  tracts  and  obligations  were  denominated 
room  wherein  it  sate,  the  old  council-  in  our  antient  records  ttam  or  tiarrt, 
chamber  of  the  palace  of  Westminster^  from  a  corruption  of  the  Hebrew  word 
(Lamb.*  148.)  which  is  now  converted  tketar,  a  covenant,  (Tovey't  Angl.Ju^ 
Into  the  lottery-office,  and  forms  the  east-  daic,  32.  Selden,  tit.  of  hon.  ii.  34. 
em  side  of  New  Falaoe-yard,  was  fuU  of  Uxor.  Ehrme.  i.  14. )  These  Starrs,  by 
windows;  —or  (to  which  sir  Edward  an  ordinance  of  Richard  the  first,  pre- 
Coke,  4  Inst.  66.  accedes)  because  Aajify  served  by  Hoveden,  were  commanded 
the  roofthereofwas  at  the  first  garnished  to  be  enrolled  and  deposited  in  chests, 
with  gilded  $tan.  As  all  these  are  mere-  under  three  kejrs  in  certain  places ;  one, 
ly  conjectures,  (for  no  st^rs  u^  now  in  and  the  most  considerable,  of  which  was 
the  roof,  nor  are  any  sa^d  ^  hay^  re-  in  the  king's  exchequer  ^Westminster; 
mained  there  so  late  as  the  reign  of  queen  and  no  starr  was  allowed  to  be  valid  un- 


(7)  Lord  Hale  observes,  that  the  king's  bench  by  coming  into  any  county 
does  not  determine  any  other  commission,  but  suspends  its  session  during 
the  term,  and  that  in  vacation-time  the  commissioners  may  proceed  again 
upon  their  former  commission.  A  special  commission,  he  observes  also, 
may  sit  in  term-time  in  the  county  where  the  king's  bench  sits,  but  then  the 
king's  bench  must  adjourn  during  its  session.  .  S  Hal.  P.  C.  4.  See  also 
9  Hawk.  P.  C.  c.  5.  s.  3.  to  the  same  effect. 

And  the  S5  G.  3.  c.  18.  has  provided  that  the  sesuon  of  oyer  and  terminer 
and  gaol  delivery  of  the  gaol  of  Newgate,  for  the  county  of  Middlesex,  shall 
not  be  discontmued  by  the  sitting  of  the  king's  bench  at  Westminster  in 
term.  The  5fi6.9.  c.  48.  has  znade  a  similar  provision  for  the  sessions  of 
the  peace  and  of  oyer  and  terminery  before  the  justices  of  the.peace  for  the 
same  county. 


« 
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original ^  but  new-modelled  by  statutes  SHen.VIL  c.l.  and 
21  Hen.  VIII.  c.20.  consisting  of  divers  lords  spiritual  and 
temporal,  being  privy  counsellors,  together  with  two  judges 
of  the  courts  of  common  law,  without  the  intervention  of  any 
jury.     Their  jurisdiction  extended  legally  over  riots,  perjury^ 
misbehaviour  of  sheriffs,  and  other  notorious  misdemesnors^ 
contrary  to  the  laws  of  the  land.     Yet,  this  was  afterwards, 
(as  lord  Clarendon  inform  us^)  stretched  "  to  the  asserting 
**  of  all  proclamations,  and  orders  of  state :  to  the  vindicating 
^^  of  illegal  commissions,  and  grants  of  monopolies ;  holding 
for  honourable  that  which  pleased,  and  for  just  that  which 
profited,  and  becoming  both  a  court  of  law  to  determine 
*^  civil  rights,  and  a  court  of  revenue  to  enrich  the  treasury ; 
^'  the  council  table  by  proclamations  enjoining  to  the  people 
**  that  which  was  not  enjoined  by  the  laws,  and  prohibiting 
"  that  which  was  not  prohibited ;  and  the  star-chamber,  which 
^  consisted  of  the  same  persons  in  different  rooms,  censuring 
^^  the  breach  and  disobedience  to  those  proclamations  by  very 
great  fines,  imprisonments,  and  corporal  severities :  so  that 
any  disrespect  to  any  acts  of  state,  or  to  the  persons  of 
'^  statesmen,  was  in  no  time  more  penal,  and  the  foundations 
**  of  right  never  more  in  danger  to  be  destroyed."    For  which 
reasons  it  was  finally  abolished  by  statute  16  Car.  I,  clO.  to 
the  general  joy  of  the  whole  nations- 
less  it  were  found  in  some  of  the  sud    time,  when  the  meaning  of  the  Jewish 
repositories.     (Memorand.  in  Scacc.  P.     Korrt  was  forgotten,  the  word  jtar-cAaff»- 
6  Edw.  L  prefixed  to  Ma7nard*s  year-    berwwA  naturally  rendered  in  law.french, 
book  of  Edw.II.  fol.8.     Madoz,  hist,     la  chaumbre  det  etteUlett  and  in  law-latin 
ezch.  c.  Tii.  §  4,  5,  6.)     The  room  at    camera  ateUata ;  which  continued  to  be 
the  exchequer,  where  the  chests  contain-    the  style  in  latin  till  the  dissolution  of 
log  these  Starrs  were  kept,  was  probably     that  court, 
called  the  Uarr-chanUter  :  and  when  the         *»  Lamb.  ^rcA.  156. 
Jews  were  expelled  the  kingdom,  was        ^  Hist,  of  Reb. ,  book  1  and  3. 
applied  to  Ae  use  of  the  king's  council,        '  The  jUst  odium  into  which  this 
sictiag  in  their  judicial  capacity.     To    tribunal  had  fallen  before  it's  di8Sohi<» 
confirm  this,  the  first  time  tlie  starr-    tion,  has  been  the  occasion  that  few  me« 
chamber  is  mentioned  in  any  record,  it    morials  Iiave  reached  us  of  it's  nature^ 
IS  said  to  have  been  rituated  near  the    jurisdiction,  and  practice ;  except  such 
receipt  of  the  exchequer  at  Westminster;    as,  on  account  of  their  enormous  op- 
(the  king's  council,  his  chancellor,  trea-     pression  are  recorded  in  the  histories  of 
surer,  justices,  and  other  sages,  were    the  times.     There,  are,  however,  to  be 
taaemhied  en  la  chaumbre  des  esteiJes  pret    met  with  some  imports  of  it's  proceed- 
ia  reteeipila  ffestmintter*  —CZatis.  41.     ings  in  Dyer,  Croke,  Coke,  and  other 
Sdv,  IIL  m.  13.)     For  in  procew  of    ropofters  of  that  age,  and  some  in  ma* 
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4.  The  court  of  chival7y%  of  which  we  also  formerly 
spoke'  as  a  military  court,  or  court  of  honour,  when  held 
before  the  earl  marshal  only,  is  also  a  criminal  court,  when 
held  before  the  lord  hi^  constable  of  England  jointly  with 
the  earl  marshal.  And  then  it  has  jurisdiction  over  pleas  of 
life  and  member,  arising  in  matters  of  arms  and  deeds  of  war, 
as  well  out  of  the  -  reabn  as  within  it  But  the  criminal,  as 
well  as  civil  part  of  it's  authority,  is  fallen  into  entire  disuse : 
there  having  been  no  permanent  high  constable  of  England 
(but  only  pro  hac  vice  at  coronations  and  the  like)  since  the 
attainder  and  execution  of  Stafford  duke  of  Buckingham  in 
the  thirteenth  year  of  Henry  VIII.;  the  authority  and 
charge,  both  in  war  and  peace,  being  deemed  too  ample  for  a 
subject :  so  ample,  that  when  the  chief  justice  Fineux  was 
asked  by  king  Henry  the  eighth,  how  far  they  extended,  he 
declined  answering ;  and  said,  the  decision  of  that  question 
belonged  to  the  law  of  arms,  and  not  to  the  law  of  England  <^« 

5.  The  high  court  o(admiralty\  held  before  the  lord  high 
admiral  of  England,  or  his  deputy,  stiled  the  judge  of  the 
admiralty,  is  not  only  a  court  of  civil  but  also  of  criminal 
jurisdiction.  This  court  hath  cognizance  of  all  crimes  and 
offences  committed  either  upon  the  sea,  or  on  the  coasts,  out 
of  the  body  or  extent  of  any  English  county;  and  by  statute 
1 5  Ric.  II.  c  3.  of  death  and  mayhem  happening  in  great  ships 
being  and  hovermg  in  the  main  stream  of  great  rivers,  below 
the  bridges  of  the  same  rivers,  which  are  then  a  sort  of  ports 
or  havens ;  such  as  are  the  ports  of  London  and  Gloucester, 
though  they  lie  at  a  great  distance  from  the  sea.  But,  as  this 
court  proceeded  without  jury,  in  a  method  much  conformed 
to  the  civil  law,  the  exercise  of  a  criminal  jurisdiction  there 
was  contrary  to  the  genius  of  the  law  of  England ;  inasmuch 
as  a  man  might  be  there  deprived  of  his  life  by  the  opinion 
of  a  single  judge,  without  the  judgment  of  his  peers.     And 

nuscript,  of  which  tiie  author  hath  two ;  Gny's    Inn,  an  eminent  practitioner 

one  from  40  Elis.  to  1 S  Jac.  I. ,  the  other  therein  (S) :  and  a  ihort  account  of  the 

for  the  fifst  three  yean  of  king  Charles :  wtant,  with  copies  of  all  it*s  process,  may 

and  there  is  in  the  British  Museum  alsobefoundinl8Rym.Poec2.  19S.&C. 

(Harl.  MS&  Vol.  I.  N**  1286)  a  very  «  4  Inst.  12.S.     2  Hawk.  P.  C  c.4. 

full,  methodical,  and  accurate  account  '  See  Vol.  III.  pag.  68. 

of  the  constitutioil  and  course  of  this  >  Puck,  de  authorii.jur,  civ. 

court,  compiled  by  William  Hudson  of  >>  4  Inst.  1S4.  147. 

(8)  Ibis  is  now  published  in  the  Seconal  yoluine  of  the  CoHectanua  Juruhca. 
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besides,  as  innocent  persons  might  thus  fall  a  sacrifice  to  the 
caprice  of  a  single  man,  so  very  gross  ofienders  might,  and 
did  frequently,  escape  punishment :  for  the  rule  of  the  civil  [  869  ] 
law  is,  how  reasonably  I  shall  not  at  present  inquire,  that  no 
judgment  of  death  can  be  given  against  offenders,  without 
proof  by  two  witnesses,  or  a  confession  of  the  fact  by  them- 
selvesr.  This  was  always  a  great  oflence  to  the  English 
nation ;  and  therefore  in  the  eighth  year  of  Henry  V I.  it 
was  endeavoured  to  apply  a  remedy  in  parliament:  which 
then  miscarried  for  want  of  the  royal  assent  However,  by 
the  statute  28  Hen.  VIII.  c.l5.  it  was  enacted,  that  these  o& 
fences  should  be  tried  by  commissioners  of  oyer  and  terminer^ 
under  the  king's  great  seal;  namely,  the  admiral  or  his 
deputy*  and  three  or  four  more ;  (among  whom  two  common 
law  judges  are  usually  appointed ;)  the  indictment  being  first 
found  by  a  grand  jury  of  twelve  men,  and  afterwards  tried  by 
a  petty  jury :  and  that  the  course  of  proceedings  should  be 
according  to  the  law  of  the  land.  This  is  now  the  only 
method  of  trying  marine  felonies  in  the  court  of  admiralty : 
the  judge  of  the  admiralty  still  presiding  therein^  as  the  lord 
mayor  is  the  president  of  the  session  of  oyer  md  terminer  in 
London.  (9) 

These  five  courts  may  be  held  in  any  part  of  the  kingdom, 
and  their  jurisdiction  extends  over  crimes  that  arise  throiq|;b> 
out  the  whole  of  it,  from  one  end  to  the  other.  What  foltow 
are  also  of  a  general  nature^  and  universally  diffiised  over  the 
nation,  but  yet  are  of  a  local  jurisdiction,  and  confined  to 
particular  dbtricts.     Of  which  species  are, 

6,  7*  The  courts  of  oyer  and  terminer^  and  general  gajoL  de^ 
livery  ^t    which  are  held  before  the  king's  commissioners, 

1  4  Inst.  I  S3. 168.    8  Hal.  P.C.  pp.S».  S3.     3  Hawk.  P.C.  cc.  S,  6. 

(9)  The  87  H.  8.  c  4.  extended  only  to  the  offences  of  frimcy,  robbeiy» 
murder,  and  mandaughter )  the  88  H.  8.  c.l5.  embraces  treasons,  felo- 
niesy  robberies,  murders,  and  confederacies;  but  the  39 G. 5.  c.87.  enacts, 
that  all  Offences  committed  on  the  high  seas  out  of  the  body  of  any  county, 
shall  be  en<)uired  of  under  the  commission  described  in  the  text  And  the 
46  G.  3.  c.54.  enables  the  king  to  issue  a  similar  commission  to  any  such 
four  persons  as  the  lord  chancellor  shall  approve  of  for  trying  such  ofiences, 
in  the  same  manner,  in  any  of  his  majesty's  islands,  pkmtations,  colonies, 
dominions,  forts,  or  factories. 

X  4 
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amopg  whom  are  usually  two  judges  of  the  courts- at 'West- 
minster, twice  in  every  year  in  every  county  of  the  kingdom ; 
except  the  four  northern  ones,  where  they  are  held  only  once, 
and  London  and  Middlesex,  wherein  they  are  held  eight 
times.  (10)  These  were  slightly  mentioned  in  the  preceding 
book  \  We  then  observed,  that,  at  what  is  usually  called 
the  assises,  the  judges  sit  by  virtue  of  five  several  authorities  : 
two  of  which,  the  commission  o(  assise  and  it's  attendant  juris- 
[  270  2  diction  of  nisi  prius,  being  principally  of  a  civil  nature,  were 
then  explained  at  large ;  to  which  I  shall  only  add,  that  these' 
justices  have,  by  virtue  of  several  statutes,  a  criminal  juris- 
diction also,  in  certain*special  cases  ^  The  third,  which  is 
the  commission  of  the  peace^  was  also  treated  of  in  a  former 
volume*",  when  we  inquired  into  the  nature  and  office  of  a 
justice  of  the  peace.  I  shall  only  add,  that  all  the  justices  of 
the  peace  of  any  county,  wherein  the  assises  are  held,  are 
bound  by  law  to  attend  them,  or  ebe  are  liable  to  a  fine ;  in  • 
order  to  return  recognizances,  &c.  and  to  assist  the  judges  in 
such  matters  as  lie  within  their  knowledge  and  jurisdiction, 
and  in  which  some  of  them  have  probably  been  concerned, 
by  way  of  previous  examination.  But  the  fourth  authority  is 
the  commission  of  oyer  and  terminer^ ^  to  hear  and  determine 
all  treasons,  felonies,  and  misdemesnors.  This  is  directed  to 
the  judges  and  several  others,  or  any  two  of  them ;  but  £he 
judges  or  seijeants  at  law  only  are  of  the  quorum^  so  that  the: 
rest  cannot  act  without  the  presence  of  one  of  them.  The  • 
words  of  the  commission  are,  '^  to  inquire,  hear,  and  deter- 
mine :**  so  that  by  virtue  of  this  commission  they  can  only 
proceed  upon  an  indictment  found  at  the  same  assbes ;  for 
they  must  first  inquire  by  means  of  the  grand  jury  or  inquest, 
before  they  are  empowered  to  hear  and  determine  by  the  hdp 
of  the  petit  jury.  Therefore  they  have,  besides,  fifthly,  a 
commission  of  general  gaol  delivery  ^ ;  which  empowers  them 
to  try  and  deliver  every  prisoner,  who  shall  be  in  the  gaol 

'^  See  Vol.  III.  peg.  60.  ^  "See  Appendix,  §  1. 

>  S  Hid.  P.C.S9.  S  Hawk.  P.C.  c.7.      <*  XUtf. 
"See  Vol.  I.  peg.S51. 

(10)  It  has  been  usual  lately  to  hold  the  courts  of  oyer  and  terminer  and 
general  gaol  delivery  twice  in  the  year  in  the  four  northern  counties,  and 
thr«e  times  in  the  oounties  which  form  the  home  circuit. 
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when  the  judges  arrive  at  the  circuit  town,  whenever  or  before 
whomsoever  indicted,  or  for  whatever  crime  committed.  It 
was  antiently  the  course  to  issue  special  writs  of  gaol  delivery 
for  each  particular  prisoner,  which  were  called  the  writs  de 
bono  et  malo  ^  :  but  these  being  found  inconvenient  and  op* 
pressive,  a  general  commission  for  all  the  prisoners  has  long 
been  established  in  their  stead.  So  that,  one  way  or  other, 
the  gaols  are  in  general  cleared,  and  all  offenders  tried, 
punished,  or  delivered,  twice  in  every  year :  a  constitution  of 
singular  use  and  excellence.  Sometimes  also,  upon  urgent  [  271  ] 
oci^asions,  the  king  issues  a  special  or  extraordinary  com- 
9ii;^sion,of  oyer  and  terminer^  and  gnol  delivery j  confined  to 
those  offences  which  stand  in  need  of  immediate  inquiry  and 
punishment:  upon  which  the  course  of  proceeding  is  much 
the  same,  as  upon  general  and  ordinary  commissions.  For- 
merly it  was  held,  in  pursuance  of  the  statutes  8  Ric.IL  c.2» 
and  83  Hen. VIII.  c.  4.  that  no  judge  or  other  lawyer  could 
act  in  the  commission  of  oyer  and  terminer^  or  in  that  of  gaol 
deUvery,  within  his  own  county  where  he  was  bom  or  inha- 
bited;  in  like  manner  as  they  are  prohibited  from  being 
judges  of  assise  and  determining  civil  causes.  But  that  local 
partially,  which  the  jealousy  of  our  ancestors  was  careful  to 
prevent,  being  judged  less  likely  to  operate  in  the  trial  of 
crimes  and  misdemesnors,  than  in  matters  of  property  and 
disputes  between  party  and  party,  it  was  thought  proper  by 
the  statute  12Geo«II.  c.27*  to  allow  any  man  to  be  a  justice' 
of  oyer  and  terminer  and  general  gaol  delivery  within  any 
county  of  England.  (11) 

8.  The  court  of  general  quarter  sessions  of  the  peace ^  is  a. 
court  that  must  be  held  in  every  county  once  in  every  quarter, 
of  a  year;  which  by  statute  2  Hen.V.  c.  4.  is  appointed  to  be 
in  tins  first  week  after  michaelmas-day ;  the  first  week  after 
the  epiphany;  the  first  week  afler  the  close  of  easter;  and  in 
the  week  after  the  translation  of  St.  Thomas  the  martyr,  or 
the  seventh  of  July.  (12)    'It  is  held  before  two  or  more  jus^ 

9  9  Inst. 43.  "1  4  Inst.  170.     2  Hal.  P. C.  42.     3  Hawk.  P.C.  c.8. 

(11)  See  Vol.111,  p.  60.  n.  ISi 

(12)  By  the  546.  J.  c.84.  the  Michaelmas  quarter  aesdoni  are  directed 
to  be  holden  in  the  first  week  after  the  1 1  th  of  October.  And  for  the  more 
speedy  dispatch  of  business  the  59G.3.  c.28.  has  empowered  the  court,* 

wheiMver 
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Uces  of  the  peace,  one  of  whom  must  be  of  the  quorum.  The 
jurisdiction  of  this  court,  by  statute  S4£dw.IIL  d^  ex- 
tends to  the  trying  and  determining  all  felonies  and  trespasses 
whatsoever :  though  they  seldom,  if  ever,  try  any  greater  of- 
fence than  small  felonies  within  the  benefit  of  clergy ;  their 
commission  providing,  that  if  any  case  of  difficulty  arises, 
they  shall  not  proceed  to  judgment,  but  in  the  presence  of 
one  of  the  justices  of  the  court  of  king's  bench  or  common 
pleas,  or  one  of  the  judges  of  assize.  And  therefore  mat- 
ders,  and  other  ci^ital  felonies,  are  usually  remitted  for  a 
[  278  ]  more  solemn  trial  to  the  assises.  They  cannot  also  try  any 
new-created  ofience,  without  express  power  given  them  by  the 
statute  which  creates  it '. ( 1 S)  But  there  are  many  ofiences  and 
particular  matters,  which  by  particular  statutes  belong  pro- 
perly to  this  jurisdiction,  and  ought  to  be  prosecuted  in  this 
court;  as  the  smaller  misdemesnors  against  the  public  or 
common  wealth,  not  amounting  to  felony ;  and  especially  of- 
fences relating  to  the  game,  highways,  alehouses,  bastard 
children,  the  settlement  and  provision  for  the  poor,  vagrants, 
servants'  wages,  apprentices,  and  popish  recusants  '•  .  Some 
of  these  are  proceeded  upon  by  indictment ;  and  others  in  a 
summary  way  by  motion  and  order  thereupon ;  which  order 
may  for  the  most  part,  unless  guarded  against  by  particular 
statutes,  be  removed  into  the  court  of  king's  bench,  by  a  writ 
of  certiorari  JaciaSf  and  be  there  either  quashed  or  oc»ifirmed. 

The  records  or  rolls  of  the  sessions  are  committed  to  the  cus- 

• 

r  4  Mad.  379.      Sidk.  406.     Lord        *  See  Lambud  ewvnaniAa  and  Bun's 
Ra7in.ll44.  Justice. 


whenever  the  business  seems  likely  to  occupy  more  than  three  days,  includ- 
ing the  day  of  assembly,  to  sdect  two  or  more  justices,  one  being  of  the 
quoram,  who  shall  sit  apart  and  proceed  with  the  matten  allotted  to  tbem^ 
at  the  same  time  that  the  coun  is  disposing  of  the  remainder  of  the 
business. 

(13)  Justices  of  the  peace  derive  their  power  partly  from  the  king's  com- 
mission, and  partly  from  several  statutes:  the  former  gives  them  jurisdic* 
tion  in  all  common  law  offences,  which  involve  or  lend  to  an  actuid  breach 
of  the  peace;  the  latter,  of  course,  extend  only  to  the  cases  which  they 
severally  provide  for.  Thus  they  may  under  their  commission  try  the 
oflcnce  of  libel,  because  that  has  a  manifest  tendency  to  actual  breach  of 
thd  peace :  perjury  at  common  law  they  cannot,  because  that  produces  only 
a  constructive  breach ;  but  perjury  under  the  statute  of  5  Elii.  c.9.  they 
can^  because  that  statute,  $9.,  expressly  gives  the  power. 
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tody  of  a  special  officer  denominated  the  ctisios  rottdarum^  who 
is  always  a  justice  of  the  quorum ;  and  among  them  of  the 
quorum  (saitb  X<ambard  *)  a  man  for  the  most  part  especially 
picked  out,  either  for  wisdom,  countenance,  or  credit.  The 
nomination  of  the  custos  rotulorum^  (who  is  the  principal  ciml 
officer  in  the  county,  as  the  lord  lieutenant  is  the  chief  in  mili* 
tary  command)  is  by  the  king's  sign  manual :  and  to  him  the 
nomination  of  the  clerk  of  the  peace  belongs ;  which  office  he 
is  expressly  forbidden  to  sell  for  money  *. 

In  most  corporation  towns  there  are  quarter-sessions  kept 
before  justices  of  their  own,  within  their  respective  limits : 
which  have  exactly  the  same  authority  as  the  general  quarter 
sessions  of  the  county,  except  in  a  very  few  instances ;  one  of 
the  most  considerable  of  which  is  the  matter  of  appeals  from 
orders  of  removal  of  the  poor,  which,  though  they  be  from 
the  orders  of  corporation  justices,  must  be  to  the  sessions  of 
the  coun^,  by  staute  8&9W.III.  c. 30.     In  both  corpora- 
tions and  counties  at  large,  there  is  sometimes  kept  a  special 
or  petty  session,  by  a  few  justices,  for  dispatching  smaller  [  873  ] 
business  in  the  neighbourhood  between  the  times  of  the  ge- 
neral sessions;    as,  for  liomsing  alehouses,  passing  the  ac- 
counts of  the  parish  officers,  and  the  like.  (14) 

*  b.4.  C.3.  ^  Sta.  37  Hen.  VIII.  c  1.  IW.&M. 

8t.  1.  c.Sl. 

(is)  The  author  speaks  of  a  special  or  petty  session,  as  if  they  meant  the 
same  thing,  which  is  not  the  case.  Every  county  is  divided  into  certain 
divinons,  and  though  the  legal  qualities  of  a  division  are  not  y^xy  well 
ascertained,  yet  the  thing  itself  is  recognised  by  a  great  number  of  acts  of 
parliament,  and  is  for  practical  purposes  sufficiently  defined.  The  justices 
residing  in  each  division,  although  their  commission  undoubtedly  extends 
over  the  whole  county,  yet,  except  at  general  or  quarter  sessions,  ordinarily 
confine  themselves  to  matters  arising  within  the  division.  Within  this 
limit  they  have  generally  one  or  more  stated  places  where  they  meet  at 
certain  stated  times,  monthly  or  oftener,  as  the  public  business  may  ordi^ 
narily  require,  and  there  they  transact  all  such  afbirs  of  a  summaiy  nature 
as  by  law  require  the  presence  of  more  than  one  justice,  and  yet  need  not 
be  done  at  a  general  quarter  or  special  sessions.  These  meetings  are  pro- 
perly  petty  sessions,  and  as  they  are  held  at  fixed  times  and  places,  no  notice 
is  necessary  for  the  assembling  of  them.  It  is  a  mistake,  however,  to  sup- 
pose, though  the  notion  of  a  division  may  not  be  very  clearly  ascertained  in 
law,  and  the  powers  of  the  magistrates  there  are  thus  limited,  that  any  two 
or  more  justices  may  at  this  day,  of  their  own  authority,  subdivide  an  esist- 

mg 
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9.  The  'sheriff* $  toum^^  or  rotation,  is  a  court  of  record, 
held  twice  every  year  within  a  month  after  easter  and  michael- 
mas,  before  the  sheriff,  in  different  parts  of  the  eounty ;  being 
indeed  only  the  turn  of  the  sheriff  to  keep  a  court-leet  in  each 
respective  hundred  ^ :  This  therefore  is  the  great  court-leet 
of  the  county,  as  the  county-court  is  the  court-baron :  for 
out  of  this,  for  the  ease  of  the  sheriff,  was  it  taken. 

10.  The  court'leet^  or  rnew  qfjrankpledge,^  which  is  a  court 
of  record,  held  once  in  the  year  and  not  oftener^,  within  a 
particular  hundred,  lordship,  or  manor,  before  the  steward  of 
the  leet:  being  the  king's  court  granted  by  charter  to  the 
lords  of  those  hundreds  or  manors.  Its  original  intent  was 
to  view  the  frankpledges,  that  is,  the  freemen  within  the 
liberty;  who,  (we  may  remember',)  according  to  the  institu- 
tion of  the  great  Alfred,  were  all  mutually  pledges  for  the 
good  behaviour  of  each  other.  Besides  this,  the  preservation 
of  the  peace,  and  the  chastisement  of  divers  minute  offences 
against  the  public  good,  are  the  objects  both  of  the  court-leet 
and  the  sheriff's  toum ;  which  have  exactly  the  same  juris- 
diction, one  being  only  a  larger  species  of  the  other ;  extending 
over  more  territory,  but  not  over  more  causes.  All  free- 
holders within  the  precinct  are  obliged  to  attend  them,  and 
all  persons  commorant  therein ;  which  commorancy  consists 
in  usually  lying  there :  a  regulation,  which  owes  its  original 
to  the  laws  of  king  Canute*.  But  persons  under  twelve  and. 
above  sixty  years  old,  peers,  clergymen,  women,  and  the 
king's  tenants  in  ancient  demesne,  are  excused  from  attend- 

"  4  Idst.  25d.       2  Hal.  P.  C.  69.  ^  Mifror,  t,  V  §  10. 

8  Hawk.  P.C.  c.lO.    '  *  See  Vol.  I.  pag.US. 

"*  Mir.  c.  1.  §  IS.  tod  16.  *  paH  2.  c.  19. 
«  4  Iiist261.     2  Hawk.  P.C  c.ll. 


■rtHB^a^^Hi^^ 


ing  division,  and  establish  a  petty  session  ;  things  ordered  by  law  to  be  done 
at  petty  sessions,  wduld  not  be  legally  done  at  such  a  meeting.  R.  s,Jutticet 
(tf  Deton,  1 B.  &  A.  588.  Special  sessions  are  meetings  held  by  the  justices 
of  a  divisioii  for  some  especial  purpose,  by  notice  specifying  the  time,  and 
place,  and  purpose.  These  are  held  in  pursuance  of  sundry  statutes  direct- 
ing particular  things  (the  diversion  of  highways,  for  mstance)  to  be  done  at 
such  meetings.  As  the  lime  and  place  of  these  meetings  are  occasional, 
and  vary  with  the  object,  a  reasonable-notice  to  all  the  ma^trates  of 
the  divifflon  is  necessary  to  render  the  orders  made  there  valid.  See 
JR.  ▼.  Jutticei  of  WorcetterMr,  2  B.  &  A.  2$B4 
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ance  there :  all  others  bemg  bound  to  appear  upon  the  jury» 
if  required,  and  make  their  due  presentments.  It  was  also 
antiently  the  custom  to  summon  allnbe  king's  subjects,  as 
they  respectively  grew  to  years  of  discretion  apd  strength,  to  [  ^74  ] 
come  to  the  eourt-leet,  and  there  take  the  oath  of  allegiance 
to  the  king.  The  other  general  business  of  the  leet  and 
toum,  was  to  present  by  jury  all  crimes  whatsoever  that 
happened  within  their  jurisdiction ;  and  not  only  to  present, 
but  also  to  punish,  all  trivial  misdemesnors,  as  all  trivial 
debts  were  recoverable  in  the  pourt-baron,  and  coun^-court : 
justice,  in  these  minuter  matters  of  both  kinds^  being  brought 
home  to  the  doors  of  every  man  by  our  antient  constitution. 
Thus  in  the  Gothic  constitution,  the  haereda^  which  answered 
to  .our  court-leet,  ^^  de  omnibus  qtddem  cognoscil,  nan  tamen  de 
^^  omnibus  judicat\"  The  objects  of  their  jurisdiction  are 
therefore  unavoidably  very  numerous :  being  such  as  in  some 
degree,  either  less  or  more,  a£Pect  the  public  weal,  or  good 
governance  of  the  district  in  whiph  they  arise ;  fropi  common 
nusances  and  other  material  ofiences  against  the  king's  peace 
and  public  trade,  down  to  eaves-dropping,  waifs,  and  irregu- 
larities in  public  commons.  But  both  the  toum  and  the  leet 
have  been  for  a  long  time  in  a  declining  way :  a  circumstance, 
owing  in  part  to  the  disjcharge  granted  by  the  statute  of 
Marlbridge^  52Hen.IIL  c^lQ.,  to  all  prelates,  pe^rs,  apd 
clergyman*  from  their  attendance  upon  these  courts ;  which 
occasioned  them  to  grow  into  disrepute.  And  henpe  it  is 
that  their  business  hath  for  the  most  part  gradually  devolved 
upon  the  quarter-sessions ;  which  [in  respect  to  the  sheriff's 
touro]  it  is  particularly,  directed  to  do  in  spme  cases  by  statute 
lEdw.IV.c.2. 

11.  The  court  of  the  coroners*^  is  also  a  court  of  record,  to 
inquire,  when  any  one  dies  in  prison,  or  comes  to  a  violent  or 
sudden  death,  by  what  manner  he  came  to  his  end.  And  this 
he-is  only  entitled  to  do  suj)er  visum  corporis.  Of  the  coroner 
and  his  office  we  treated  at  large  in  a  former  volume^,  among 
the  public  officers  and  ministers  of  the  kingdom ;  and  there- 
fore shall  not  here  repeat  our  inquiries ;  only  mentioning  his 

^  Sdcroh.  dejw.  Goih.  L  I.  r.S,  '  See  Vol.  I.  peg.946. 

<  4  Imt  S71.     S  Hal   P.  C.  53. 
SHiwk.  P.C.  c.  9. 
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<9burt,  by  way  of  regularity,  among  the  criminal  courts  of  the 
nation. 

[  275  3  12,  The  court  of  the  clerk  of  the  market*  is  incident  to 
every  fair  and  market  in  the  kingdom,  to  punish  misdemesnors 
therein ;  as  a  court  oi piepoudre  is,  to  determine  all  disputes 
relating  to  private  or  civil  property.  The  object  of  this  juris- 
diction' is  principally  the  cognizance  of  weights  and  measures, 
to  try  whether  they  be  according  to  the  true  standard  thereof^ 
or  no :  which  standard  was  antiently  committed  to  the  custody 
of  the  bishop,  who  appointed  some  clerk  under  him  to  inr 
spect  the  abuse  of  them  more  narrowly:  and  hence  this 
officer,  though  now  usually  a  layman,  is  called  the  clerk  of  the 
market'.  If  they  be  not  according  to  the  standard,  then, 
besides  the  punishment  of  the  party  by  fine,  the  weights  and 
measures  themselves  ought  to  be  burnt  This  is  the  most 
infericNT  court  of  criminal  jurisdiction  in  the  kingdom :  though 
the  objects  of  its  coercion  were  esteemed  among  the  Romans 
of  such  importance  to  the  public,  that  they  were  committed 
to  the  care  of  some  of  their  most  dignified  magistrates,  the 
curule  aediles. 

II.  There  are  a  few  other  criminal  courts  of  greater  dig- 
nity than  many  of  these,  but  of  a  more  confined  and  partial 
jurisdiction ;  extending  only  to  some  particular  places,  which 
the  royal  favour,  confirmed  by  act  of  parliament,  has  dis- 
tinguished by  the  privilege  of  having  peculiar  courts  of  their 
own  fi>r  the  punishment  of  crimes  and  misdemesnors  arising 
within  the  bounds  of  their  cognizance.  Theae,  not  being 
universally  dispersed,  or  of  general  use,  as  the  former,  but 
confined  to  one  spot^'  as  well  as  to  a  determinate  species  of 
causes,  may  be  denominated  private  or  special  courts  of  cri- 
minal jurisdiction. 

I  SPEAK  not  here  of  ecclesiastical  courts ;  which  punish 
spiritual  sins,  rather  than  temporal  crimes,  by  penance,  con- 
trition, and  excommunication,  pro  salute  animae ;  or,  which 
is  looked  upon  as  equivalent  to  all  the  rest,  by  a  sum  of  money 

•  f  Int.  87S.  >  Baoim  of  Englith  Got.  b.  x.  c,  8. 

'  See  It.  17  Car.  ILc  19.  88Cur.II. 
c*8.  SSCHr.It^o.l8. 
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to  the  officers  of  the  court  by  way  of  commutation  of  penance/ 
Of  these  we  discoursed  sufficiently  in  the  preceding  book**. 
I  am  now  speaking  of  such  courts  as  proceed  according  to 
the  course  of  the  conunon  law ;  which  is  a  stranger  to  such 
unaccountable  barterings  of  public  justice. 

1.  And,  first,  the  court  of  the  lord  steward^  treasurer,  or 
comptroller  of  the  king's  household^  was  instituted  by  statute 
3  Hen.  VII.  c.14.  to  inquire  of  felony  by  any  of  the  king's 
sworn  servants,  in  the  cheque  roll  of  the  household,  under  the 
degree  of  a  lord,  in  confederating,  compassing,  conspiring,  and 
imagining  the  death  or  destruction  of  the  king,  or  any  lord  or 
other  of  his  majesty's  privy  council,  or  the  lord  steward,  trea- 
surer, or  comptroller  of  the  king's  house.  The  inquiry,  and 
trial  thereupon,  must  be  by  a  jury  according  to  the  course  of 
the  common  law,  consisting  of  twelve  sad  men,  (that  is,  sober 
and  discreet  persons,)  of  the  king's  household. 

2*  The  court  of  the  lord  stenoard  of  the  king's  household^  or 
(in  his  absence)  of  the  treasurer,  comptroUer,  and  steward  of 
the  marshalsea\  was  erected  by  statute  dSHen.VIII.  cl2. 
with  a  jurisdiction  to  inquire  of,  hear,  and  determine,  all 
treasons,  misprisions  of  treason,  murders,  manslaughters, 
bloodshed,  and  other  malicious  strikings  whiereby  blood  shall 
be  shed  in,  or  within  the  limits,  (that  is,  within  two  hundred 
feet  from  the  gate,)  of  any  of  the  palaces  and  houses  of  the 
king,  or  any  other  house  where  the  royal  person  shall  abide. 
The  proceedings  are  also  by  jury,  both  a  grand  and  a  petit 
one,  as  at  common  law,  taken  out  of  the  officers  and  sworn 
servants  of  the  king's  household.  The  form  and  solemnity  of 
the  process,  particularly  with  r^ard  to  the  execution  of  the 
sentence  for  cutting  off  the  hand,  which  is  part  of  the  punish- 
ment for  shedding  blood  in  the  king's  court,  are  very  minutely 
set  forth  in  the  said  statute  SS  Hen.  VIII.,  and  tlie  several 
officers  of  the  servants  of  the  household  in  and  about  such 
execution  are  described ;  from  the  serjeant  of  tlie  wood-yard,  [  277  ] 
who  furnishes  the  chopping  block,  to  the  serjeant-farrier, 
who  brings  hot  irons  to  sear  the  stumpb  (15) 

h  See  VoLIII.  p.  61.  ^  4  Inst.  ISS.     %  Hal.  P.  C.  7. 

'  4  Inst  133.     3  Inst.  37. 

^ _■ 

(15)  Lord  Hale  obcerves,  that  the  power  of  this  court  to  try  treasons  is 

wholly 
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3.  As  in  the  preceding  book^  we  m^itioned  the  courts  of 
the  two  universities,  or  their  chancellors'  courts,  for  the  re- 
dress of  civil  injuries :  it  will  not  be  improper  now  to  add  a 
short  word  concerning  the  jurisdiction  of  their  criminal  courts, 
which  is  equally  large  and  extensive.  The  chaincellor's  court 
of  Oxford  (with  which  university  the  author  hath  been  chiefly 
conversant,  though  probably  that  of  Cambridge  hath  also  a 
similar  jurisdiction)  hath  authority  to  determine  all  causes  of 
property,  wherein  a  privileged  person  is  one  of  the  parties, 
except  only  causes  of  freehold ;  and  also  all  criminal  offences 
or  misdemesnors  under  the  degree  of  treason,  felony,  or 
mayhem.  (16)  The  prohibition  of  meddling  with  freehold 
still  continues :  but  the  trial  of  treason,  felony,  and  mayhem, 
by  a  particular  charter,  is  committed  to  the  university-juris- 
diction in  another  court,  namely,  the.  court  of  ike  hi'd  high 
steward  of  the  university. 

For  by  the  charter  of  7  Jun.  2  Hen.  IV.  (confirmed,  among 
the  rest,  by  the  statute  IS  Eliz.  c.29.)  cognizance,  is  granted 
to  the  university  of  Oxford  of  all  indictments  of  treasons, 
insurrections,  felony,  and  mayhem,  which  shall  be  found  in 
any  of  the  king's  courts  against  a  scholar  or  privileged  per- 
son ;  and  they  are  to  be  tried  before  the  high  steward  of  the 
university,  or  his  deputy,  who  is  to  be  nominated  by  the 
chancellor  of  the  university  for.  the  time  being.  But  when 
his  office  is  called  forth  into  action,  such  high  steward  must 
be  approved  by  the  lord  high  chancellor  of  England ;  and 
a  special  commission  under  the  great  seal  is  given  to  him, 
and  others,  to  try  the  indictment  then  depending,  according 
to  the  law  of  the  land,  and  the  privileges  of  the  said  univer- 
[  278  ]  sity.  When  therefore  an  indictment  is  found  at  the  assises, 
or  elsewhere,  against  any  scholar  of  the  university,  or  other 
privileged  person,  the  vice  chancellor  may  claim  the.cognias- 

1  See  Vol.  III.  pag.88. 

—  I  ^^~~"~  ~       ■    ■  ^— ^^^^— ^^— 

wholly  taken  away  by  the  1&2  Ph.&M.  c.lO. ;  and  also  that  the  act  being 
affirmative,  neither  excluded  the  jurisdiction  of  the  king's  bench»  or  of  the 
ordinary  commissioners  of  oyer  and  terminer,  or  of  the  comnussioners  of 
oyer  and  terminer  specially  appointed  for  felonies  and  treasons  within  the 
verge.  In  consequence  of  all  which,  he  says,  he  had  never  heard  of  a  single 
session  under  the  statute  until  the  very  year  in  which  he  was  writing* 
«ft.P.C.  p.9. 
(16)  See  Vol.  m.  p.  85.  n.  11. 
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ance  of  it ;  and  (when  claimed  in  due  time  and  manner)  it 
ought  to  be  allowed  him  by  the  judges  of  assise  :  and  then  it 
comes  to  be  tried  in  the  high  steward's  court  But  the  indict- 
ment must  first  be  found  by  a  grand  jury,  and  then  the  cog- 
nizance claimed :  for  I  take  it  that  the  high  steward  cannot 
proceed  originally  cut  inquirendum:  but  only,  after  inquest  in 
the  common  law  courts,  ad  audiendum  et  determinandum. 
Much  in  the  same  manner,  as  when  a  peer  is  to  be  tried  in 
the  court  of  the  lord  high  steward  of  Great  Britain,  the 
indictment  must  first  be  found  at  the  assises,  or  in  the  court 
of  king's  bench,  and  then  (in  consequence  of  a  writ  oi certiorari) 
transmitted  to  be  finally  heard  and  determined  before  his 
grace  the  lord  high  steward  and  the  peers. 

When  the  o^nizance  is  so  allowed,  if  the  bffence  be 
inter  minora  crimina^  or  a  misdemesnor  only,  it  is  tried  in  the 
chancellor's  court  by  the  ordinary  judge.  But  if  it  be  for 
treason,  felony,  or  mayhem,  it  is  then,  and  then  only,  to  be 
determined  before  the  high  steward,  under  the  king's  special 
commission  to  try  the  same.  The  process  of  the  trial  is  this : 
The  high  steward  issues  one  precept  to  the  sheriff  of  the 
county,  who  thereupon  returns  a  panel  of  eighteen  fi*ee- 
holders ;  and  another  precept  to  the  bedells  of  the  university, 
who  thereupon  return  a  panel  of  eighteen  matriculated  lay- 
men, ^*  laicos  privilegio  universitatis  gaudentes  .*"  and  by  a 
jury  formed  de  medietate,  half  of  fireeholders  and  half  of 
matriculated  persons,  is  the  indictment  to  be  tried ;  and  that 
in  the  Guildhall  of  the  city  of  Oxford.  And  if  execution  be 
necessary  to  be  awarded,  in  consequence  of  finding  the  party 
guilty,  the  sheriff  of  the  county  must  execute  the  university- 
process  ;  to  which  he  is  annually  bound  by  an  oath. 

I  HAVE  been  the  more  minute  in  describing  these  proceed-  ^  279  ] 
ings,  as  there  has  happily  been  no  occasion  to  reduce  them 
into  practice  for  more  than  a  century  past ;  nor  will  it  perhaps 
ever  be  thought  advisable  to  revive  them :  though  it  is  not  a 
right  that  merely  rests  in  scriptis  or  theory,  but  has  formerly 
often  been  carried  into  execution.  There  are  many  instances, 
one  in  the  reign  of  queen  Elizabeth,  two  in  that  of  James 
the  first,  and  two  in  that  of  Charles  the  first,  where  indict- 
ments for  murder  have  been  challenged  by  the  vice-chancellor 

VOL.  IV.  Y 


279  PUBUC  Book  IV. 

at  the  assises,  and  afterwards  tried  before  the  high  steward 
hyjvary.  The  commissions  under  the  great  seal,  the  sheriflTs 
and  bedell's  panels,  and  all  the  other  proceedings  on  the  trial 
of  the  several  indictments,  are  still  extant  in  the  archiyes  of 
tbat  universitjr. 
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CHAPTER  THE  TWENTIETH. 


OF  SUMMARY  CONVICTIONS. 


T^£  are  next,  according  to  the  plan  I  have  laid  down,  to 
take  into  consideration  the  proceedings  in  the  courts  of 
criminal  jurisdiction,  in  order  to  the  punishment  of  offences. 
These  are  plain,  easy,  and  regular ;  the  law  not  admitting 
any  fictions,  as  in  civil  causes,  to  take  place  where  the  life,  the 
liberty,  and  thcsafety  of  the  subject  are  more  immediately 
brought  into  jeopardy.  And  these  proceedings  are  divisible 
into  two  kinds;  summon)  and  regular :  of  the  former  of  which 
I  shall  briefly  speak,  before  we  enter  upon  the  latter,  which 
will  require  a  more  thorough  and  particular  examination. 

By  a  summary  proceeding  I  mean  principally  such  as  is  di- 
rected by  several  acts  of  parliament  (for  the  common  law  is  a 
stranger  to  it,  unless  in  the  case  of  contempts)  for  the  con- 
viction of  offenders,  and  the  inflicting  of  certain  penalties 
created  by  those  acts  of  parliament.  In  these  there  is  no  in- 
tervention of  a  jury,  but  the  party  accused  is  acquitted  or  con- 
demned by  the  suffirage  of  such  person  only  as  the  statute 
has  appointed  for  his  judge.  An  institution  designed  pro- 
fessedly for  the  greater  ease  of  the  subject,  by  doing  him 
speedy  justice,  and  by  not  harassing  the  fi-eeholders  with  fre- 
quent and  troublesome  attendances  to  try  every  minute  of- 
fence. But  it  has  of  late  been  so  far  extended,  as,  if  a  check  [  281  ] 
be  not  timely  given,  to  threaten  the  disuse  of  our  admirable 
and  truly  English  trial  by  jury,  unless  only  in  capital  cases. 
For, 

I.  Of  this  summary  nature  are  all  trials  of  offences  and 
frauds  contrary  to  the  laws  of  the  excise,  and  other  branches 
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of  the  reoenue :  which  are  to  be  inquired  into  and  determined 
by  the  conunissioners  of  the  respective  departments,  or  by 
justices  of  the  peace  in  the  country ;   officers,  who  are  all  of 
them  appointed  and  removable  at  the  discretion  of  the  crown. 
And  though  such  convictions  are  absolutely  necessary  for  the 
due  collection  of  the  public  money,   and  are  a  species  of 
mercy  to  the  delinquents,  who  would  be  ruined  by  the  expence 
and  delay  of  frequent  prosecutions  by  acticm  or  indictment ; 
and  though  such  has  usually  been  the  conduct  of  the  commis- 
sioners, as  seldom  (if  ever)  to  afford  just  grounds  to  complain 
of  oppression ;   yet  when  we  again  ^  consider  the  various  and 
almost  innumerable  branches  of  this  revenue ;  which  may  be 
in  didr  turns  the  subjects  of  fraud,  or  at  least  complaints  of 
fraud,  and  of  course  the  objects  of  this  sununary  and  arbitrary 
jurisdiction ;  we  shall  find  that  the  pcnoer  of  these  officers  of 
the  crown  over  the  property  of  the  people  is  increased  to  a 
very  formidable  height.  (1) 

II.  Another  branch  of  summary  proceedings  is  that  be- 
fore justices  of  the  peacCy  in  order  to  inflict  divers  petty  pecu- 
niary mulcts,  and  corporal  penalties  4enounced  by  act  of  par- 
liament for  many  disorderly  offences ;  such  as  common  swear- 
ing, drunkenness,  vagrancy,  idleness,  and  a  vast  variety  of 
others,  for  which  I  must  refer  the  student  to  the  justice-books 
formerly  cited  ^^  and  which  used  to  be  formerly  punished  by 
the  verdict  of  a  jury  in  the  court-leet  This  change  in  the  ad- 
ministration of  justice  hath  however  had  some  mischievous 
effects;  as,  1.  The  almost  entire  disuse  and  contempt  of  the 
court-leet,  and  sherifi^s  toum,  the  king's  antient  courts  of 
[  282  ]   common  law,  formerly  much  revered  and  respected.     2.  The 

*  See  Vol.  I.  p.  ^19,  &c  *>  Lambard  and  Burn. 

(1)  Formidable  as  the  sumipaiy  power  is,  which  the  legislature  has  en- 
trusted to  commissioners  and  justices  of  the  peace,  in  respect  of  the  exdse 
and  other  revenue  laws,  this  sentence  overstates  it  considerably,  being  so 
expressed  as  to  convey  an  idea  that  all  ofiences  against  those  laws  are 
.  widdn  thu  sommaiy  jurisdiction.  The  fact  is,  that  a  very  large  number  of 
offences  against  them  are  triable  only  upon  information  and  incUctment 
before  the  constitutional  tribunal  of  the  jury ;  and  I  believe  (though  in  such 
a  number  of  statutes  it  is  not  safe  to  speak  with  too  much  confidence),  that 
no  offence  is  triable  summarily,  of  which  the  direct  punishment  can  be  cor- 
poral, imprisonment,  or  transportation. 
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burthensome  increase  of  the  business  of  a  justice  of  the  peace, 
which  discourages  so  many  gentlemen  of  rank  and  character 
from  acting  in  the  commission ;  from  an  apprehension  that 
the  duty  of  their  office  will  take  up  too  much  of  that  time, 
which  they  are  unwilling  to  spare  from  the  necessary  concerns 
of  their  families,  the  improvement  of  their  understandings,  and 
their  engagements  in  other  services  of  the  public.  Though 
if  all  gentlemen  of  fortune  had  it  both  in  their  power,  and  in- 
clinations, to  act  in  this  capacity,  the  business  of  a  justice  of 
the  peace  would  be  more  divided,  and  fall  the  less  heavy  upon 
individuals  :  which  would  remove  what  in  the  present  scarcity 
of  magistrates  is  really  an  objection  so  formidable,  that  the 
country  is  greatly  obliged  to  any  gentleman  of  figure,  who  will 
undertake  to  perform  that  duty,  which  in  consequence  of  his 
rank  in  life  he  owes  more  peculiarly  to  his  country.  How- 
ever, this  backwardness  to  act  as  magistrates,  arising  greatly 
from  this  increase  of  summary  jurisdiction,  is  productive  o^ 
3.  A  third  mischief:  which  is,  that  this  trust,  when  slighted  by 
gentlemen,  falls  of  course  into  the  hands  of  those  who  are  not 
so ;  but  the  mere  tools  of  office.  And  then  the  extensive 
power  of  a  justice  of  the  peace,  which  even  in  the  hands  of 
men  of  honour  is  highly  formidable,  will  be  prostituted  to 
mean  and  scandalous  purposes,  to  the  low  ends  of  selfish  am-* 
bition,  avarice,  or  personal  resentment.  And  from  these  ill 
consequences  we  may  collect  the  prudent  foresight  of  our 
antient  lawgivers,  who  suffered  neither  the  property  nor  the 
punishment  of  the  subject  to  be  determined  by  the  opinion  of 
any  one  or  two  men ;  and  we  may  also  observe  the  necessity 
of  not  deviating  any  farther  from  our  antient  constitution,  by 
ordaining  new  penalties  to  be  inflicted  upon  summary  convic- 
tions. 

The  process  of  these  summary  convictions,  it  must  be 
owned,  is  extremely  speedy.  Though  the  courts  of  common 
law  have  thrown  in  one  check  upon  them,  by  making  it  ne- 
cessary to  summon  the  party  accused  before  he  is  condemned. 
This  is  now  held  to  be  an  indispensable  requisite^;  though  [  283  ] 
the  justices  long  struggled  the  point;  forgetting  that  rule  of 
natural  reason  expressed  by  Seneca, 

« 

"^  Salk.  181.     2  Lord  Raym.  1405.  ^ 
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Qui  statuit  aliquidj  parte  inaudita  altercLy 
Aequum  licet  statuerity  hand  aequus  Jtdt  :* 


a  rule,  to  which  all  municipal  laws,  that  are  founded  on  the 
principles  of  justice,  have  strictly  conformed:  the  Roman 
law  requiring  a  citation  at  the  least :  and  our  own  common  • 
law  never  suffering  any  fact  (either  civil  or  criminal)  to  be 
tried,  till  it  has  previously  compelled  an  appearance  by  the 
party  concerned.  After  this  summons,  the  magistrate,  in 
summary  proceedings,  may  go  on  to  examine  one  or  more 
witnesses,  as  the  statute  may  require,  upon  oath ;  and  then 
make  his  conviction  of  the  ofiender,  in  writing :  upon  which 
he  usually  issues  his  warrant,  either  to  apprehend  the  offender, 
in  case  corporal  punishment  is  to  be  inflicted  on  him ;  or  else 
to  levy  the  penalty  incurred,  by  distress  and  sale  of  his 
goods.  This  is,  in  general,  the  method  of  summary  proceed- 
ings before  a  justice  or  justices  of  the  peace ;  but  for  parti- 
culars we  must  have  recourse  to  the  several  statutes,  which 
create  the  ofience,  or  inflict  the  punishment;  and  which 
usually  chalk  out  the  method  by  which  offenders  are  to  be 
convicted.  Otherwise  they  fall  of  course  under  the  general 
rule,  and  can  only  be  convicted  by  indictment  or  information 
at  the  common  law.  (2) 


'  (3)  In  speaking  of  summary  convictions  by  justices,  it  should  not  be  lost 
sight  of  that  in  a  great,  perhaps  the  greater  number  of  cases,  an  appeal  lies  from 
the  justices  to  the  quarter  sessions  or  other  courts,  in  which  case  the  merits 
may  be  re-conatdered,  and  the  same  or  fresh  evidence  be  heard  for  and 
against  the  judgment ;  nor  that  in  all  cases  a  conviction  may  be  removed 
into  the  court  of  king's  bench  by  cerHorari,  unless  the  statute  under  which 
it  is  framed  expressly  provides  to  the  contrary.  When  it  is  thus  brought 
under  review,  as  it  proceeds  from  a  jurisdiction  at  once  extraordinary  and 
circumscribed,  the  court  will  presume  nothing  in  its  favour,  but  every  thing 
requisite  to  make  it  valid  must  appear  upon  its  face.  There  is  no  doubt  thitt 
this  rule,  which  has  been  adhered  to  with  laudable  strictness  from  the 
proper  jealousy  entertained  of  these  summary  proceedings,  has  in  many  cases 
led  to  the  quashing  of  convictions  for  defects  of  form^  in  which  justice  had 
been  substantially  done  below.  The  legislature,  therefore,  has  lately  inter- 
fered, and  by  3Q.4«  ess.  given  a  form  of  conviction  to  be  used  in  all  cases 
in  which  previous  statutes  do  not  direct  some  other;  and  further  enacted, 
that  in  all  cases  in  which  it  shall  appear  by  the  conviction  that  the  defendant 
has  appeared  and  pleaded,  and  the  merits  have  been  tried,  and  in  which 
the  defendant  has  not  appealed  if  he  might,  or  the  conviction  been  affirmed 

on 


Ch.  20.  WRONGS.  28S 

III.  To  this  head,  of  summary  prooeedings,  may  also  be 
properly  referred  the  method,  immemorially  used  by  the  su- 
perior courts  of  justice,  of  punishing  conteippts  by  attackmerUf 
and  the  subsequent  proceedings  thereon. 

The  oontemptSf  that  are  thus  punished,  are  either  dired^ 
which  openly  insult  or  resist  the  powers  of  the  courts,  or  the 
persons  of  the  judges  who  preside  there;  or  else  are  consequent 
Half  which  (without  such  gross  insolence  or  direct  opposition)  C  ^^^  J 
plainly  tend  to  create  an  universal  disregard  of  their  autho- 
rity. The  principal  instances,  of  either  sort,  that  have  been 
usually  ^  punishable  by  attachment,  are  chiefly  of  the  follow- 
ing kinds.  1.  Those  committed  by  inferior  judges  and  ma- 
gistrates; by  acting  unjustly,  oppressively,  or  irr^rularly,  in 
administering  those  portions  of  justice  which  are  entrusted  to 
their  distribution :  or  by  disobejring  the  king's  writs  issuing 
out  of  the  superior  courts,  by  proceeding  in  a  cause  after  it  is 
put  a  stop  to  or  removed  by  writ  of  prohibition,  certiorari^ 
error,  supersedeas^  and  the  like.  For,  as  the  king's  superior 
courts  (and  especially  the  court  of  king's  bench)  have  a  ge- 
neral superintendance  over  all  inferior  jurisdictions,  any  cor- 
rupt or  iniquitous  practices  of  subordinate  judges  are  con- 
tempts of  that  superintending  authority,  whose  duty  it  is  to 
keep  them  within  the  bounds  of  justice.  2.  Those  committed 
by  sherifis,  bailiffs,  gaolers,  and  other  officers  of  the  court :  by 
abusing  the  process  of  the  law,  or  deceiving  the  parties,  by 
any  acts  of  oppression,  extortion,  collusive  behaviour,  or  cul- 
pable neglect  of  duty.  5.  Those  committed  by  attomies  and 
solicitors,  who  are  also  officers  of  the  respective  courts :   by 

*  S  Hawk.  P.  a  c  88. 


on  appeal,  nich  conviction  shall  not  afterwards  be  set  aside  or  vacated  in 
consequence  of  any  defect  of  form  whaterer,  but  the  construction  shall  be 
such  a  (tar  and  liberal  one  as  will  be  agreeable  to  the  justice  of  the  case. 

Thb  statute  seems  to  put  the  law  as  to  convictions  on  a  fight  footing ; 
it  is  not  proper  that  any  thing,  even  if  objectionable  in  principle^  should  in 
courts  of  jusdce  be  met  by  astute  and  cavilling  constructions ;  on  the 
other  hand,  no  favour  should  be  shewn  to  loose  and  incorrect  proceedings ; 
and  the  statute,  by  leaving  it  to  the  judges  to  distinguish  between  formal 
and  substantial  defects,  and  protecting  the  former  only,  has  preserved  un- 
touched to  them  their  constitutional  power  of  watching  over  and  restrain- 
ing the  proceedings  of  the  inferior  magistrates. 
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gross  instances  of  fraud  and  corruption,  injustice  to  their 
clients,  or  other  dishonest  practice.     For  the  mal-practice  of 
the  o£Bcers  reflects  some  dishonour  on  their  employers :    and, 
if  frequent  or  unpunished,  creates  among  the  people  a  disgust 
against  the  courts  themselves.     4.  Those  committed  by  jury- 
men, in  collateral  matters  relating  to  the  discharge  of  their 
office :  such  as  making  default,  when  summoned ;  refusing  to 
be  sw.orn,  or  to  give  any  verdict ;    eating  or  drinking  without 
the  leave  of  the  court,  and  especially  at  the  cost  of  either 
party ;    and  other  misbehaviours  or  irregularities  of  a  similar 
kind :  but  not  in  the  mere  exercise  of  their  judicial  capacities, 
as  by  giving  a  false  or  erroneous  verdict.     5.  Those  com- 
*  mitted  by  witnesses :  by  making  default  when  summoned,  re- 
iusing  to  be  sworn  or  examined,  or  prevaricating  in  their  evi- 
dence when  sworn.     6.  Those  committed  by  parties  to  any 
suit,  or  proceeding  before  the  court :    as  by  disobedience  to 
r  235  "I   ^^y  ^"1®  or  order,  made  in  the  progress  of  a  cause ;    by  non- 
payment of  costs  awarded  by  the  court  upon  a  motion ;  or  by 
non-observance  of  awards  duly  made  by  arbitrators  or  um- 
pires, after  having  entered  into  a  rule  for  submitting  to  such 
^determination «.      Indeed  the  attachment  for   most   of  this 
species  of  contempts,  and  especially  for  non-payment  of  costs 
and  non-performance  of  awards,  is  to  be  looked  upon  rather 
as  a  civil  execution  for    the  benefit  of  the  injured   party, 
though  carried  on  in  the  shape  of  a  criminal  process  for  a 
contempt  of  the  authority  of  the  court.  (3)     And  therefore  it 
hath  been  held  that  such  contempts,  and  the  process  thereon, 
being  properly  the  civil  remedy  of  individuals  for  a  private 
injury,  are  not  released  or  affected  by.  a  general  act  of  pardon. 
And  upon  a  similar  principle,  obedience  to  any  rule  of  court 
may  also  by  statute  10  Geo.  III.  c.  50.  be  enforced  against  any 
person  having  privilege  of  parliament  by  the  process  of  dis- 
tress infinite.     7.  Those  committed   by  any  other  persons 
under  the  degree  of  a  peer :    and  even  by  peers  themselves, 
when  enormous  and  accompanied  with  violence,  such  as  for- 
cible rescous  and  the  like  ^ ;  or  when  they  import  a  disobedience 

•  See  Vol. III.  pag.  17."  ^  Styl.  277.     2  Hawk.  P.  C.  c.  22.  s.S3. 

Cro.  Jac  41 9.     Salk.  586. 


(3)  And  therefore  the  different  acts  for  the  relief  of  insolvent  debtors 
kad  others  from  imprisonment  extend  to  persons  in  custody  for  contempts 
Of  this  kind.    See  Vol.  III.  p.4l6.(n.  7.) 
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to  the  king's  great  prerogative  writs  of  prohibition,  habeas 
corpus  ^y  and  the  rest.  Some  of  these  contempts  may  arise  in 
the  face  of  the  court ;  as  by  rude  and  contumelious  behaviour ; 
by  obstinacy,  perverseuess,  or  prevarication :  by  breach  of  the 
peace,  or  any  wilful  disturbance  whatever.:  others  in  the  ab- 
sence of  the  party ;  as  by  disobeying  or  treating  with  dis- 
respect the  king's  writ,  or  the  rules  or  process  of  the  court; 
by  perverting  such  writ  or  process  to  the  purposes  of  private 
malice,  extortion,  or  injustice ;  by  speaking  or  writing  con- 
temptuously of  the  court  or  judges,  acting  in  their  judicial 
capacity ;  by  printing  false  accounts  (or  even  true  ones  with- 
out proper  permission)  of  causes  then  depending  in  judg- 
ment ;  and  by  any  thing,  in  short,  that  demonstrates  a  gross  [  286  ] 
want  of  that  regard  and  respect,  which  when  once  courts  of 
justice  are  deprived  of,  their  authority  (so  necessary  for  the 
good  order  of  the  kingdom)  is  entirely  lost  ameng  the 
people.  (4) 

*  1  Burr.  632.  Lord*s  Joum.  7  Feb.  8  Jun.  1757. 


(4)  The  question  of  the  legality  of  publishing  true  statements  of  the  pro- 
ceedings of  courls  oC  justice  has  naturally  excited  much  attention.  In 
principle  it  is  not  a  very  difficult  one.  The  public  good  is  the  final,  and 
the  advancement  of  justice  the  secondary  end  of  all  courts  of  justice;  and 
both  reason  and  experience  shew  that  the  giving  full  publicity  to  their 
proceedings  tends  very  strongly  to  make  them  answer  both  these  ends. 
It  will  follow,  therefore,  as  a  general  rule,  that  publication  of  their 
proceedings  is  lawful.  But  reason  and  experience  aJso  shew  that,  under 
certun  circumstances,  publidty  may  defeat  those  ends;  whenever,  there- 
fore, these  occur,  it  will,  upon  the  same  principle,  be  unlawful.  Tried  by 
this  test,  it  seems  that  the  publication  of  all  preliminary  or  unfinished  pro- 
ceedings must  be  unlawful,  because  they  present  a  partial  statement,  and 
pre-occupy  unfairly  the  minds  of  those  out  of  whom  are  to  be  selected  the 
ultimate  judges  of  the  case ;  in  so  doing  it  is  clear  that  they  pervert,  in- 
stead of  advancing  justice,  and  therefore  must  obstruct  the  public  good. 
Much  undoubtedly  may  be  said  in  favour  of  the  publication  of  preliminaiy 
proceedings  before  justices  of  the  peace ;  the  strength  of  the  argument, 
however,  must  rest  on  the  check  which  it  imposes  upon  any  corrupt  or 
arbitrary  practices  by  them.  But  when,  on  the  one  hand,  it  is  considered 
how  many  checks  a  justice  of  the  peace  would  still  act  under,  even  were 
this  removed ;  and,  on  the  other,  that  no  misconduct  which  he  can  be  guilty 
of  in  this  way,  whether  it  be  in  wrongfully  committing,  bailing,  ordischaig- 
ing,  is  ever  final ;  there  will  still  remain  a  great  balance  of  public  conve- 
nience in  favour  of  repressing  such  publication. 

Another  case  to  which  the  same  test  may  be  applied,  and  where  the  same 
conclusion  will  follow  with  less  question,  b,  where  the  proceedings -relale 

to 
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The  process  of  attachment,  for  these  and  the  like  con- 
tamptSy  must  necessarily  be  as  antient  as  the  laws  themselves. 
For  laws,  without  a  competent  authority  to  secure  their  ad- 
ministration firom  disobedience  and  contempt,  would  be  vain 
and  nugatory.  A  power  therefore  in  the  supreme  courts  of 
justice  to  suppress  such  contempts,  by  an  immediate  attach- 
ment of  the  offender,  results  from  the  first  principles  of 
judicial  establishments,  and  must  be  an  inseparable  attendant 
upon  every  superior  tribunaL  Accordingly  we  find  it  actually 
exercised  as  early  as  the  annals  of  our  law  extend.  And 
though  a  very  learned  author '^  seems  inclinable  to  derive  this 
IHTOcess  from  the  statute  of  Westm.  2.  1 S  Edw.  I.  c.  S9.  (which 
ordains,  that  in  case  the  process  of  the  king's  courts  be  resisted 
by  the  power  of  any  great  man,  the  sherLST  shall  chastise  the 
resisters  by  imprisonment,  **  a  qua  turn  deliberentur  sine 
<*  specudi  praecepto  domini  regis :"  and  if  the  sheriff  himself 

h  Gilb.  Hist  C.  P.  ch.  S. 


to  blasphemous  or  indecent  matter.  For  the  purposes  of  justice,  very 
oflensive  evidence  must  of^en  be  heard  on  trials,  the  publication  of  which 
afterwards  for  general  circulation  can  produce  little  but.  unmixed  evil.  A 
more  doubtful  case  has  been  suggested  by  Lord  EUenborough,  who  seems 
to  have  thought  that  it  might  be  unlawful  **  wantonly  to  publish  circum- 
stances distressing  to  the  feelings  of  individuab  on  whom  they  reflected." 
SiUei  V.  NbkeSf  7  East's  R.  505.  Now  there  u  some  difficulty  in  determining 
legally  what  is  a  wanton  publication :  trials  are  commonly  published  rather 
.  for  the  sake  of  individual  gain,  than  for  the  public  advantage,  and  the  law 
must  regard  the  general  result,  not  the  individual  motive.  If,  too^  the 
distress  of  the  party  reflected  on  be  a  ground  for  silence,  it  b  probable  that 
the  very  cases  which  it  is  most  important  to  publish  would  be  brought 
within  this  exception. 

The  determination  of  what  cases  fall  within  the  rule,  and  what  within 
the  exception,  must  necessarily  be  lef^  to  the  courts  of  law,  whether  the 
question  arises  on  the  complaint  of  an  individual  in  a  civil  action  for  da- 
mages, or  is  taken  up  by  the  court  itself  as  a  contempt  of  its  jurisdiction. 
In  the  first  case,  it  is  not  distinguishable  in  kind  from  any  other  question 
between  two  parties,  falling  within  their  ordbaiy  cognisance ;  in  the  latter, 
in  which  the  court  may  seem  to  have  more  of  a  personal  interest,  it  must 
be  remembered  that  the  judges  are  but  trustees  of  their  powers  for  great 
public  purposes;  that  in  the  execution  of  that  trust  reason  and  necessity 
both  require  that  some  confidence  should  be  placed  in  them ;  and,  finally, 
that  whether  they  punish  by  fine  or  imprisonment,  the  legality  of  the  one 
may  be  questioned  in  the  court  of  exchequer,  and  that  of  the  other  by  a 
writ  of  habeas  corpus  before  any  other  of  the  superior  courts  of  the  country. 
Jjec  R.  V.  Fleeiy  1  B.&  A.  379.  i?.  v.  Ocmenif,  4  B.&  A.  218. 
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be  resisted,  he  shall  certify  to  the  courts  the  names  of  the 
principal  offenders,  their  aiders,  consenters,  commanders,  and 
ftivourers,  and  by  a  special  writ  judicial  they  shall  be  attached 
by  their  bodies  to  appear  before  the  court,  and  if  they  be 
convicted  thereof  they  shall  be  punished  at  the  king^s  pleasure, 
without  any  interfering  by  any  other  person  whatsoever,)  yet 
he  afterwards  more  justly  concludes,  that  it  is  a  part  of  the 
Um  of  the  land;  and,  as  such,  is  confirmed  by  the  statute  of 
magna  chatia. 


If  the  contempt  be  committed  in  the  face  of  the  court,  the 
ofiender  may  be  instantly  apprehended  and  imprisoned,  at 
the  discretion  of  the  judges  *,  without  any  farther  proof  or 
examination.     But  in  matters  that  arise  at  a  distance,  and  of 
which  the  court  cannot  have  so  perfect  a  knowledge,  unless 
by  the  confession  of  the  party  or  the  testimony  of  others,  if 
the  judges  upon  affidavit  see  sufficient  ground  to  suspect  that 
a  contempt  has  been  committed,  they  either  make  a  rule  on  [  287  ] 
the  suspected  party  to  shew  cause  why  an  attachment  should 
not  issue  against  himJ;  or,  in  very  flagrant  instances  of  con- 
tempt, the  attachment  issues  in  the  first  instance*';  as  it  also 
does,  if  no  sufficient  cause  be  shewn  to  discharge,  and  there* 
upon  the  court  confirms,  and  makes  absolute,  the  original 
rule.     This  process  of  attachment  is  merely  intended  to  bring 
the  .party  into  court :  and,  when  there,  he  must  either  stand 
con^mitted,  or  put  in  bail,  in  order  to  answer  upon  oath  to 
such  interrogatories  as  $hall  be  administered  to  him,  for  the 
better  information  of  the  court  with  respect  to  the  circum- 
stances of  the  contempt.     These  interrogatories  are  in  the 
nature  of  a  charge  or  accusation,  and  must  by  the  course  of 
the  court  be  exhibited  within  the  first  four  days':  and  if  any 
of  the  interrogatories  is  improper,  the  defendant  may  refuse 
to  answer  it,  and  move  the  court  to  have  it  struck  out™.     If 
the  party  can  clear  himself  upon  oath,  he  is  discharged ;  but, 
if  peijured,  may  be  prosecuted  for  the  peijury".     If  he  con- 
fesses the  contempt,  the  court  will  proceed  to  correct  him  by 
fine,  or  imprisonment,  or  both,  and  sometimes  by  a  corporal 
or  infamous  punishments     If  the  contempt  be  of  such  a 


•  Staund  P.C.  73.  b. 

j  Styl.277. 

>^  iklk.84.     Sin,  185.564. 


'  6  Mod.  73. 
<^  Stra.  444. 
"  6  Mod.  73. 


Cro.Cw.  146. 
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nature,  that,  when  the  fiict  is  once  acknowledged,  the  court 
can  receive  no  farther  information  by  intern^;atories  than  it  is 
ah'eady  possessed  of  (as  in  the  case  of  a  rescous^j)  the  defen- 
dant may  be  admitted  to  make  such  simple  acknowledgment, 
and  receive  his  judgment  without  answering  to  any  interro- 
gatories :  but  if  he  wilfiilly  and  obstinately  refuses  to  answer, 
or  answers  in  an  evasive  manner,  he  is  then  clearly  guilty  of 
a  high  and  repeated  contempt,  to  be  punished  at  the  discretion 
of  the  court  (5) 

It  cannot  have  escaped  the  attention  of  the  reader,  that 
this  method  of  making  the  defendant  answer  upon  oath  to  a 
criminal  charge,  is  not  agreeable  to  the  genius  of  the  common 
[  288  ]  kiw  in  any  other  instance *>;  and  seems  indeed  to  have  been 
derived  to  the  courts  of  king's  bench  and  common  pleas 
through  the  medium  of  the  courts  of  equity.  For  the  whole 
process  of  the  courts  of  equity,  in  the  several  stages  of  a 
cause,  and  finally  to  enforce  their  decrees,  was,  till  the  intro- 
duction of  sequestrations,  in  the  nature  of  a  process  of 
contempt;  acting  only  in  personam  and  not  in  rem.  And 
there,  after  the  party  in  contempt  has  answered  the  interro- 
gatories, such  his  answer  may  be  contradicted  and  disproved 
by  affidavits  of  the  adverse  party :  whereas,  in  the  courts  of 
law,  the  admission  of  the  party  to  purge  himself  by  oath  is 
more  &vourable  to  his  liberty,  though  perhaps  not  less  dan- 
gerous to  his  conscience ;  for,  if  he  clears  himself  by  his 
answers,  the  oompkint  is  totally  dismissed.    And,  with  regard 

'  The  Ringo.  EUuns,  M.  8  Geo.  III.        i  See  Vol.  III.  p.  100, 101. 
B.  R.4Bunr.SlS9. 


(5)  As  the  attachmeDt  only  brings  the  party  into  court  ta  answer  to  inter- 
rogatoritt  to  be  exbibitedy  there  is  nothing  to  acknowledge  till  they  are 
filttiy  nor  is  the  party  properly  in  contempt  till  reported  so  by  the  officer  of 
the  court;  there  is  nothing,  therefore,  upon  which  to  ground  the  judgment. 
On  this  principle  interrogatories  must  in  all  cases  be  administered  even 
to  a  confessing  defendant,  unless  the  prosecutor  waives  them.  The  case  of 
a  rescous  was  supposed  to  stand  on  a  different  ground;  there  the  sheriff 
had  returned  the  party  as  guilty  of  a  rescous,  and  that  return  was  in  the 
nature  of  a  conviction  in  itself;  but  the  administering  interrogatories  sup- 
posed the  possibility  of  a  denial,  which  was  incongruous.  However,  this 
reasoning  was  not  very  satisfiictory,  and  the  exception  has  been  now  done 
away  with.  Rex  v.  Edwards  and  another,  4  Burr.  2105.  R.y,Hordey, 
JT.R.3GS. 
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to  this  singular  mode  of  trial,  thus  admitted  in  this  one  par- 
ticular instance,  I  shall  only  for  the  present  observe,  that  as 
the  process  by  attachment  in  general  appears  to  be  extremely 
antient%  and  has  in  more  modem  times  been  recognized, 
approved,  and  confirmed  by  several  express  acts  of  parlia^ 
ment*,  so  the  method  of  examining  the  delinquent  himself 
upon  oath  with  regard  to  the  contempt  alleged,  is  at  least  of 
as  high  antiquity  S  and  by  long  and  immemorial  usage  is  now 
become  the  law  of  the  land. 

'  Teuti.20Hen.VI.  f.d7.  29£dw.     tt.  9.  c.2.  $4.     9&10W.  III.  c.  15. 
IV.  f.29.  'is  Ann.  8t.S.  c.l4.  §5. 

'  8m.  43£lii.  C.6.  §3.     ISCw.II.        '  M.  5  Edw.  IV.  rat  75.  dted  in 

Bast  £nt  268.  pi.  5. 
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CHAPTER   THE   TWENTY-PIRST. 


OF  ARRESTS. 


Tl^E  are  now  to  consider  the  regular  and  ordinary  method 
of  proceeding  in  the  courts  of  criminal  jurisdiction ; 
which  may  be  distributed  under  twelve  general  heads,  follow- 
ing each  other  in  a  progressive  order;  viz.  1.  Arrest;  2.  Com- 
mitment, and  bail;  S.  Prosecution;  4.  Process;  5.  Arraign- 
ment, and  il^s  incidents ;  6.  Plea,  and  issue ;  7.  Trial,  and 
conviction;  8.  Clergy;  9^  Judgment,  and  it's  consequences ; 
10.  Reversal  of  Judgment;  11.  Reprieve,  or  pardon ; 
12*  Execution;  —  all  which  will  be  discussed  in  the  subse- 
quent part  of  this  book. 

First,  then,  of  an  arrest :  which  is  the  apprehending  or 
restraining  of  one's  person,  in  order  to  be  forthcoming  to 
answer  an  alleged  or  suspected  crime.  To  this  arrest  all 
persons  whatsoever  are,  without  distinction,  equally  liable  in 
all  criminal  cases:  but  no  man  is  to  be  arrested,  unless 
charged  with  such  a  crime,  as  will  at  least  justify  holding  him 
to  bail  when  taken.  And,  in  general,  an  arrest  may  be  made 
four  ways :  1.  By  warrant :  2.  By  an  officer  without  warrant : 
S.  By  a  private  person  also  without  warrant :  4.  By  an  hue 
and  cry. 

r  290  1  ^*  A  WARRANT  may  be  granted  in  extraordinary  cases  by 
the  privy  council,  or  secretaries  of  state* ;  but  ordinarily  by 
justices  of  the  peace.  This  they  may  do  in  any  cases  where 
they  have  a  jurisdiction  over  die  oflfence ;  in  order  to  compel 
the  person  accused  to  appear  before  them  ^ :  for  it  would  be 

•  1  Lord  Raym.65.  *  2  Ilawk.P.C.  c,  IS.  §  15. 
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absurd  to  give  them  power  to  escamine  an  ofiender,  unless 
they  had  also  a  power  to  compel  him  to  attend,  and  submit 
to  such  examination.  And*  this  extends  undoubtedly  to  all 
treasons,  felonies,  and  breaches  of  the  peace;  and  also  to  all 
such  oflfences  as  they  have  power  to  punish  by  statute.  Sir 
Edward  Coke  indeed^  hath  laid  it  down  that  a  justice  of  the 
peace  cannot  issue  a  warrant  to  apprehend  a  felon  upon  bare 
suspicion ;  no,  not  even  till  an  indictment  be  actually  found : 
and  the  contrary  practice  is  by  others^  held  to  be  grounded 
rather  upon  connivance  than  the  express  rule  of  law ;  though 
now  by  long  custom  established.  A  doctrine  which  would  in 
most  cases  give  a  loose  to  felons  to  escape  without  punish- 
ment; and  therefore  sir  Matthew  Hale  hath  combated  it  with 
invincible  authority,  and  strength  of  reason:  maintaining, 
1.  That  a  justice  of  peace  hath  power  to  issue  a  warrant  to 
apprehend  a  person  accused  of  felony,  though  not  yet  indicted^ i 
and,  2.  That  he  may  also  issue  a  warrant  to  apprehend  a  per- 
son suspected  of  felony,  though  the  original  suspicion  be  not 
in  himself,  but  in  the  party  that  prays  his  warrant ;  because 
he  is  a  competent  judge  of  the  probability  ofiered  to  him  of 
such  suspicion.  But  in  both  cases  it  is  fitting  to  examine 
upon  oath  the  party  requiring  a  warrant,  as  well  to  ascertain 
that  there  is  a  felony  or  other  crime  actually  committed, 
without  which  no  warrant  should  be  granted;  as  also  to 
praoe  the  cause  and  probability  of  suspecting  the  party,  against 
whom  the  warrant  b  prayed'.  This  warrant  ought  to  be 
under  the  hand  and  seal  of  the  justice,  should  set  forth  the 
time  and  place  of  making,  and  the  cause  for  which  it  is  mad^ 
and  should  be  directed  to  the  constable,  or  other  peace-officer^  [  291  ] 
(or,  it  may  be,  to  any  private  person  by  name^)  requiring 
him  to  bring  the  party  either  generally  before  ai^  justice  of 
the  peace  for  the  county,  or  only  before  the  justice  who 
granted  it;  the  warrant  in  the  latter  case  being  called  a 
special  warrant^  A  general  warrant  to  i^prehend  all  persons 
suspected,  without  naming  or  particularly  describing  any  per- 
son in  special,  is  ill^al  and  void  for  it's  uncertainty' ;  for  it  is 
the  duty  of  the  ma^strate,  and  ought  not  to  be  left  to  the 


«  4  lost.  176. 

<  SHawk.  P.C.  C.13.  (16. 

«  SHd.  P.C.  106. 


>  Sdk.  176. 

b  SHawk.  P.C.  CIS.  586. 
1  I  HaL  P.  C.  58a    3  Hawk.  P.  C 
c.  13.  I  la  17. 
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« 
officer,  to  judge  of  the  ground  of  suspicion.     And  a  warrant 

to  apprehend  all  persons,  guilty  of  a  crime  therein  specified, 
is  no  legal  warrant :  for  the  point,  upon  which  its  authori^ 
rests,  is  a  fact  to  be  decided  on  a  subsequent  trial ;  namely, 
whether  the  person  apprehended  thereupon  be  really  guilty 
or  not.  (1)  It  is  therefore  in  fact  no  warrant  at  all;  for  it 
will  not  justify  the  officer  who  acts  under  it^:  whereas  a 
warrant,  properly  penned,  (even  though  the  magistrate  who 
issues  it  should  exceed  his  jurisdiction,)  will  by  statute 
24  Geo.  II.  C.44.  at  all  events  indemnify  the  officer  who  exe- 
cutes the  same  ministerially.  And  when  a  warrant  is  received 
by  the  officer  he  is  bound  to  execute  it,  so  tax  &s  the  juris- 
diction of  the  magistrate  and  himself  extends.  (2)    A  warrant 

^  A  practioe  had   obtained  in  the  years  of  queen  Anne,  down   to    the 

secretaries*  office  erer  since  the  restora-  year  1763;  when  such  a  warrant  be- 

tion,  grounded  on  some  clauses  in  the  ing  issued  to  apprehend  the  authors, 

acts  for  regulating  the  press,  of  issuing  printers,  and  publishers  of  a  certain 

general  warrants  to  take  up  (without  seditious  libel,  its  ralidity  was  disput- 

naming  any  person  in  particular)  the  ed ;  and  the  warrant  was  adjudged  by 

authors,  printers,  or  publishers  of  such  the  whole  court  of  king's  bench  to  be 

obscene  or  seditious  libels,   as    were  void,  in  the  case  of  Money  ti.  Leach, 

particularly  specified  in  the  warrant.  Trin,  5Geo.IILB.R.  [3  Burr.  1 742.] 

When  those  acts  expired  in  1694,  the  After  which  the  issuing  of  such  genend 

same  practice  was  inadvertently  con-  warrants  was  declared  illegal  by  a  rote 

tinued  in  erery  reign,  and  under  erery  of  the  House  of  Commons.     (Ckno. 

don,    except    the   four  last  Joum.  22  Apr.  1766.) 


(1)  This  u  rather  shortly  expressed ;  in  every  warrant  the  guilt  or  inno- 
cence of  die  person  directed  to  be  taken  up  remains  to  be  determined  on 
his  subsequent  trial ;  but  if  the  warrant  is  to  take  up  A  B  charged  with  a 
murder,  the  officer  obeys  the  warrant,  and  will  be  protected  by  it,  if  he 
takes  up  A  B,  though  A  B  is  innocent  of  the  murder ;  whereas  if  the  war- 
rant be  to  take  up  the  murderer  of  C  D,  or  the  author  of  such  a  book^  and 
the  officer  should  take  up  A  B,  who  turns  out  not  to  be  the  murderer  of 
C  D,  or  the  author  of  the  book,  he  has  not  obeyed  the  warrant,  and,  of 
course,  will  not  be  protected  by  it.  The  public  mischief  is,  that  the  dis- 
cretion whom  to  arrest  is,  in  such  a  case,  necessarily  exercised  by  the  infe- 
rior officer,  and  not  by  the  magistrate,  in  whom  the  constitution  reposes  it 

(2)  Where  the  warrant  is  directed  to  an  individual  not  an  officer,  or  to 
an  officer  by  name  and  as  an  individual,  it  authorises  them  to  execute  it  so 
far  as  the  magistrate's  jurisdiction  extends,  but  does  not  compel  the  officer 
to  go  beyond  his  own  district;  where  it  is  directed  either  to  all  constables, 
or  to  the  constables  of  a  particular  district,  without  naming  them,  it  does 
not  authorise,  and  of  course  does  not  compel,  them  to  go  beyond  their  own 
respective  districts.  As,  however,  the  magistrate  might  authorise  the  officer 
to  act  beyond  his  district,  by  directing  the  warrant  to  him  by  nam^  ^t  seems 

that 
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from  the  chief,  or  other,  justice  of  the  court  of  king's  bench 
extends  all  over  the  kingdom :  and  is  test^d^  or  datedj  Eng- 
land:  not  Oxfordshire^  Berks^  or  otlier  particular  county. 
But  the  warrant  of  a  justice  of  the  peace  in  one  county,  as 
Yorkshire,  must  be  backed,  that  is,  signed  by  a  justice  of  the 
peace  in  another,  as  Middlesex,  before  it  can  be  executed 
there.  Formerly,  regularly  speaking,  there  ought  to  have  [  292  ] 
been  a  fresh  warrant  in  every  fresh  county :  but  the  practice 
of  backing  warrants  h^d  long  prevailed  without  law,  and  was 
at  last  audiorised  by  statutes  23  Geo.  II.  c.26.  and  24  Geo.  II. 
c.55.  And  now,  by  statute  13Geo.III.  cSl.  any  warrant 
for  apprehending  an  English  ofiender,  who  may  have  escaped 
into  Scotland,  and  vice  versd,  may  be  endorsed  and  executed 
by  the  local  magistrates,  and  the  ofiender  conveyed  back  to 
that  part  of  the  united  kingdom,  in  which  such  offence  was 
eommitted.  (3) 

2.  Arrests  by  qfficersj  'without  wafranif  may  be  executed, 

1.  By  a  justice  of  die  peace;  who  may  himself  aj^rehend,  or 
cause  to  be  apprehended,  by  word  only,  any  person  com- 
mitting a  felony  or  breach  of  the  peace  in  his  presence*. 

2.  The  sheri£^  and  3.  The  coroner,  may  f^prehend  any  felon 
within  the  county  without  warrant.  4.  The  constable,  of 
whose  office  we  formerly  spoke*",  hath  great  original  and 
inherent  authority  with  regwl  to  aiTests.  He  may,  without 
warrant,  arrest  any  one  for  a  breach  of  the  peace,  committed 
in  his  view,  and  carry  him  before  a  justice  of  the  peace. 

*  S  Hal.  P.C.  86.  "  See  Vol  I.  pag.  355. 

that  if  he  ia  tcrntfl  dii^cts  the  officer  of  parish  A.  as  such  (without  using  his 
name)  to  do  something  in  parish  B.,  this  may  be  considered  equivalent  to  a 
special  del^ation  of  authority  to  him  to  act  out  of  his  parish,  because 
otherwise  the  warrant  would  be  nugatory  on  the  face  of  it.  See  R.  v.  Weir, 
1B.&C.  288.  Now,  indeed,  these  distinctions  are  done  away  by  the 
SG.TV.  c.  18.  which  authorizes  the  constable  or  other  peace-officer  of  any 
parish,  or  place  to  whom  a  warrant  shall  be  addressed,  notsby  name,  but 
merely  as  such,  to  execute  it  any  where  within  that  jurisdiction,  for  which 
the  magistrate  acted,  in  granting  or  backing  the  warrant. 

(3)  This  act  has  been  amended  and  enlarged  by  several  subsequent  acts, 
and  the  54  G.  5.  c.  186.  contains  a  general  clause  that  all  warrants  issued  in 
Kngland,  Scotland,  or  Ireland  respectively,  shall  be  indorsed,  executed, 
enforced,  and  acted  upon  by  all  justices  and  officers  of  the  peace  in  any 
part  of  the  united  kingdom,  in  the  manner  directed  by  130.3.  c.  31.,  in  re- 
lation to  warrants  issued  in  England  or  Scotland  respectively. 

VOL.  IV.  Z 
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And,  in  case  of  felony  actually  committed,  or  a  dangerous 
woanding,  whereby  felony  is  like  to  ensue,  he  may  upon  pro- 
bable suspicion  arrest  the  felon ;  and  for  that  purpose  is  autho- 
rised (as  upon  a  justice's  warrant)  to  break  open  doors  [after 
demand  of  admbsion  and  notice  that  he  is  constable]  and  even 
to  kill  the  felon  if  he  cannot  otherwise  be  taken ;  and,  if  he  or 
his  assistants  be  killed  in  attempting  such  arrests,  it  is  murder 
in  all  concerned".  5.  Watchmen,  either  those  appointed  by 
the  statute  of  Winchester,  13  Edw.I.  q»4.,  to  keep  watch  and 
ward  in  all  towns  from  sun-setting  to  sun-rising,  or  such  as 
are  mere  assistants  to  the  constable,  may  viriute  officii  arrest 
all  offenders,  and  particularly  night-walkers,  and  commit 
them  to  custody  till  the  morning^. 

[  29S  ]  3.  Any  private  person  (and  a  fortiori  a  peace  officer)  that 
is  present  when  any  felony  is  committed,  is  bound  by  the  law 
to  arrest  the  felon,  on  pain  of  fine  and  imprisonment,  if  he 
escapes  through  the  negligence  of  the  standers-by^.  And 
they  may  justify  breaking  open  the  doors  upon  following  such 
felon ;  and  if  they  kill  hinij  provided  he  cannot  be  otherwise 
taken,  it  is  justifiable;  though  itthey  are  killed  in  endeavour- 
ing to  make  such  arrest,  it  is  murder"*.  Upon  probable 
suspicion  also  a  private  person  may  arrest  the  felon,  or  other 
person  so  suspected '.  (4)  But  he  cannot  justify  breaking 
open  doors  to  do  it;  and  if  either  .party  kill  the  other  in  the 
attempt,  it  is  manslaughter,  and  no  more  *.  It  is  no  more, 
because  there  is  no  malicious  design  to  kill :  but  it  amounts 
to  so  much,  because  it  would  be  of  most  pernicious  conse- 
quence, if,  under  pretence  of  suspecting  felony,  any  private 
person  might  break  open  a  house,  or  kill  another ;  and  also, 
because  such  arrest  upon  suspicion  is  barely  permitted  by  the 
law,  and  not  enjoined^  as  in  the  case  of  those  who  are  present 
when  a  felony  is  committed. 

4.  There  is  yet  another  species  of  arrest,  wherein  both 
oEBcers  and  private  men  are  concerned,  and  that  is,  upon  an 
hue  and  cry  raised  upon  a  felony  committed-  An  hue  (from 
huer^  to  shout,  and  cry),  hutesiunij  et  clamor,  is  the  old  com- 

"  2  Hal.  p.  C.  90,  91.  12  Hal.  P.C.  77. 

•  Ilrid»9^'  '  Stat.  SO  Geo.  11.  c  34. 

••  9-  Hnwk.  P.  C.  c.  12.  §  I.  »  S  Hal.  P.  C.  82,  83. 

(4)  Sec  ante,  p.  141.  (n.  20.) 
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mon  law  process  of  fmrsuing,  with  horn  and  with  voice,  M 
,  felons,  and  such  as  have  dangerously  wounded  another  K  k 
is  also  mentioned  by  statute  Westfn.  1.  3 Ed. I.e. 9.  and 
4£dw.I.  St  2.  de  officio  coronatoris.  But  die  principal  statute, 
relative  to  this  matter,  is  that  of  Winchester,  13  Ed w.  I. 
c.l.  and  4.,  which  directs,  that  from  dienceforth  every  coun- 
try shall  be  so  well  kept,  that  immediately  upon  robberies 
and  felonies  committed,  fresh  suit  shall  be  made  from  town 
to  town,  and  from  county  to  county ;  and  that  hue  and  cry 
shall  be  raised  upon  the  felons,  and  they  that  keep  the  town 
shall  follow  with  hue  and  cry  with  all  the  town  and  the 
towns  near ;  and  so  hue  and  cry  shall  be  made  from  town  to  [  29i  ] 
town,  until  they  be  taken  and  delivered  to  the  sheriff.  And 
that  such  hue  and  cry  may  more  effectually  be  made,  the 
hundred  is  bound  by  the  same  statute,  c.3.,  to  answer  for 
all  robberies  therein  committed,  unless  they  take  the  felon ; 
which  is  the  foundation  of  an  action  against  the  hundred  ", 
in  case  of  any  loss  by  robbery.  (5)     By  statute  27£liz.  c.l 3. 

<  Bracton,  f.S.  (r.  S.  c  1.  §  1.  "See  Vol.  III.  pag.iei. 

Mirr.  c,  2.  §  6. 

_     _  ^    — ■ — ■ _  ■  ■  ■ —  -   ■       ■  -  ■       _  _ 

(5)  This  proyision  of  the  statute  has  received  various  modificatioDS  by 
several  subsequent  statutes,  particularly  the  STEliz.  c.  13.,  S9C.3.  c.7., 
8G.9.  c.  16.,  and  the  S2G.2.  c.  24.  The  general  effect  of  these  statutes  is 
to  impose  certain  preliminary  conditions  on  the  party  seeking  to  recover 
agidnst  the  hundred,  to  limit  the  amount  which  he  may  recover,  and 
to  regulate  the  mode  in  which  it  is  to  be  levied.  Upon-this  subject  the 
important  matters  to  be  considered  are,  1st,  Under  what  circumstances  and 
mt  what  time  the  hundred  is  liable.  2d,  What  the  party  must  do  as  the 
conditions  of  his  recovery,  sd.  To  what  extent  he  may  recover;  and^ 
lastly,  how  he  is  to  have  execution  of  hb  judgment. 

1st,  The  hundred  cannot  be  made  answerable  for  robberies  committed  in 
a  houte,  or  in  the  night-time,  or  on  persons  travelling  on  a  Sunday,  nor 
where  the  felons,  or  any  one  of  them,  is  taken  before  the  action  com- 
menced. No  action  can  be  commenced  after  a  year  from  the  date  of  the 
robbery,  nor  before  forty  days  from  it ;  indeed  it  is  not  prudent  to  com« 
meace  it  till  after  forty  days  from  public  notice  of  the  robbery  given  in  the 
London  Gazette,  as  the  hundred  are  allowed  till  that  time  for  the  taking 
the  felons. 

2d,  The  party  robbed  must,  with  all  convenient  speed,  give  notice  of  the 
robbery  to  some  of  the  inhabitants  of  some  town,  village,  or  hamlet  near 
die  pbuse  of  the  robbery,  and  also  to  one  of  the  hundred  constables,  or  some 
peace  officer  of  some  town,  village,  or  hamlet  near  to  the  place  of  the  rob- 
bery, or  leave  notice  in  writing  at  his  dwelling-house,  describing  as  well  as 
he  can  the  felon  or  felons,  and  place  of  the  robbery.  He  must  also,  within 
twenty  days  after  the  robbery,  cause  netict  thereof  to  be  given  in  the 

2   2  'G:\2ette 
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no  hue  and  cry  is  sufficient,  unless  made  with  both  horsemen 
and  footmen.  And  by  statute  8  Geo.  1 1.  c.l6.  the  constable 
or  like  officer,  refusing  or  neglecting  to  make  hue  and  cry, 
forfeits  51, ;  and  the  whole  vill  or  district  is  still  in  strictness 
liable  to  be  amerced,  according  to  the  law  of  Alfred,  if  any 
felony  be  committed  therein,  and  the  felon  escapes.  An  in- 
stitution which  hath  long  prevmled  in  many  of  die  eastern 
countries,  and  hath  in  part  been  introduced  even  into  the 
Mogul  empire,  about  the  beginning  of  the  last  century ; 
which  is  said  to  have  effectually  delivered  that  vast  territory 
from  the  plague  of  robbers,  by  making,  in  some  places,  the 
villages,  in  others,  the  officers  of  justice  responsible  for  all  the 
robberies  committed  within  their  respective  districts  ""•  Hue 
and  cry  *  may  be  raised  either  by  precept  of  a  justice  of  the 

*  Mod.  Un.  Hist.  vi.  383.  tiL  156.         '  S  Hal.  P.  C.  100—104. 

*       ■     '      — ■'  ■       ■  ■  ■     I 

Gazette,  describing  as  well  as  he  can  the  felons,  the  time  and  place  of  the 
robbery,  and  the  goods  robbed.  He  must  also,  within  the^same  time,  be 
examined  on  oath  before  some  justice  of  the  peace  of  the  county,  and  inha- 
biting within  or  near  to  the  hundred,  as  to  his  knowledge  of  the  robbers, 
and  if  he  admits  that  he  knows  them,  or  any  of  them,  he  must  enter  into  a 
recognisance  before  the  justice  of  the  peace  to  proseaite  them  for  the  rob- 
bery. •  He  must  also,  before  he  commences  the  action,  go  before  certain 
specified  officers  of  the  court  in  which  he  means  to  sue,  or  before  the  sheriff 
of  the  county,  and  enter  into  a  bond  to  the  hundred  constable  in  the  penal 
sum  of  lOOf.,  with  two  sufficient  sureties  conditioned  for  the  payment  of 
costs,  in  case  of  judgnent  passing  against  him. 

5d,  No  person  can  recover  more  than  200/.  unless  there  were  two  per- 
sons at  least  in  company  together  at  the  time  of  the  robbery,  to  attest  the 
truth  of  the  facL  llic  party  himself  however,  is,  from  the  necessity  of  the 
case,  a  competent  witness  to  prove  his  own  loss. 

Lastly,  although  the  action  is  in  form  against  the  inhabitants  generally  of 
the  hundred,  and  formerly  both  the  process  might  iiave  been  served,  and 
execution  levied  on  any  inhabitant  thereof,  who  was  to  be  indemnified  by 
a  taxation  of  the  hundred;  the  party  is  now  bound  to  serve  his  process  in 
the  commencement  on  the  hundred  constable,  who  must  appear  and  defend 
for  the  hundred.  And  when  the  sheriff  receives  the  writ  of  execution,  he 
is  not  to  levy  either  on  any  particular  inhabitant, or  on  the  hundred  constable, 
6ut  to  produce  the  same  to  two  justices  of  the  peace  rending  within  or  near  the 
hundred,  who  are  to  make  an  assessment  on  all  places  within  the  hundred 
for  the  damages  and  costs  of  the  party  recovering,  and  also  the  necessary 
expences  of  the  defence ;  and  to  allow  time  for  this  operation^  the  sheriff 
has  sixty  days  given  him  before  he  can  be  called  upon  to  return  the  wriL 

Upon  this  subject,  and  others  connected  with  it,  I  refer  the  student  to 
the  notes  on  Pinkney  v.  the  InhahUantM  of  East  Hundred^  and  Leigh  v. 
Chapman,  2  Saund.  p.  374,  &  425.  ed.  1 824. 
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peace^  or  by  a  peace-officer,  or  by  any  private  man  that 
knows  of  a  felony.  The  party  raising  it  must  acquaint  the 
constable  of  the  vill  with  all  the  circumstances  which  he 
knows  of  the  felony,  and  the  person  of  the  felon ;  and  there- 
upon the  constable  is  to  search  his  own  town,  and  raise  all 
the  neighbouring  vills,  and  make  pursuit  with  horse  and  foot ; 
and  in  the  prosecution  of  such  hue  and  cry  the  constable  and 
his  attendants  have  the  same  powers,  protection,  and  indem- 
nification, as  if  acting  under  a  warrant  of  a  justice  of  the 
peace.  But  if  a  man  wantonly  or  maliciously  raises  an  hue 
and  cry,  without  cause,  he  shall  be  severely  punished  as  a 
disturber  of  the  public  peace  ^, . 

In  order  to  encourage  farther  the  a[^rehending  of  certain 
felons,  rewards  and  immunities  are  bestowed  on  such  as  bring 
them  to  justice,  by  divers  acts  of  parliament.  The  statute 
4&5W.&M.  C.8.  enacts,  that  such  as  apprehend  a  high-  [  295  ] 
wayman,  and  prosecute  him  to  conviction,  shall  receive  a 
reward  of  40/.  from  the  public ;  to  be  paid  to  them  (or,  if 
killed  in  the  endeavour  to  take  him,  their  executors,)  by  the 
sheriff  of  the  county;  besides  the  horse,  furniture,  arms, 
money,  and  other  goods  taken  upon  the  person  of  such  rob- 
ber; with  a  reservation  of  the  right  of  any  person  from 
whom  the  same  may  have  been  stolen :  to  which  the  statute 
8  Geo.  11.  c.  16.  superadds  10/.  to  be  paid  by  the  hundred 
indemnified  by  such  taking.  By  statutes  6  &  7  W.III.  c.  17. 
and  15  Geo.  II.  c.28.  persons  apprehending  and  convicting 
any  offender  against  those  statutes,  respecting  the  coinage, 
shall  (in  case  the  offence  be  treason  or  felony)  receive  a  re- 
ward of  forty  pounds ;  or  ten  pounds,  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  statute  10  &  11  W.III. 
C.23.  any  person  apprehending  and  prosecuting  to  conviction 
a  felon  guilty  of  burglary,  house-breaking,  horse-stealing,  or 
private  larciny  to  the  value  of  5s.  from  any  shop,  warehouse, 
coach-house,  or  stable,  shall  be  excused  from  all  parish 
offices.  And  by  statute  5  Ann.  c.31.  any  person  so  appre- 
hending and  prosecuting  a  burglar,  or  felonious  house- 
breaker, (or,  if  killed  in  the  attempt,  his  executors,)  shall 
be  entitled  to  a  reward  of  40/,  ^     By  statute  6  Geo. I.  c.23. 

^  2  Hawk.  P.  C.  c.  12.  §5.  6&7W.III.  c.l7.  and  5  Ann.  c.Sl. 

'  The  sUtulcs  4  &  5  W.  &  M.  c.  8.  (together  with  3  Geo.  I.    c.  15.    §  4., 
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persons  discovering,  apprehending,  and  prosecuting  to  con- 
viction, any  person  taking  reward  for  helping  others  to  their 
stolen  goods,  shall  be  entitled  to  forty  pounds.  By  statute 
14  Geo.  II.  c.  6.  explained  by  15  Geo.  II.  c.  34.  any  person  ap- 
prehending and  prosecuting  to  conviction  such  as  steals  or 
kill  with  an  intent  to  steal,  any  sheep  or  other  cattle  specified 
in  the  latter  of  the  said  acts,  shall  for  every  such  conviction 
receive  a  reward  of  ten  pounds.  Lastly,  by  statute  16Geo.IL 
C.15.  and  8  Greo.III.  c.  15.  persons  discovering,  apprehend- 
ing, and  convicting  felons  and  others  being  found  at  large 
during  the  term  for  which  they  are  ordered  to  be  transported, 
shall  receive  a  reward  of  twenty  pounds.  (6) 

which  directs  the  method  of  reimbursing    palatine  of  Durham,  by  stat.  1 4  Geo.  III. 
tba  iherilBi)  are  eitended  to  the  county-    c.  46. 

(6)  This  system  of  rewards,  under  which  it  is  to  be  feared  that  some  me- 
lancholy abuses  had  been  practised,  has  been  almost  entirely  done  away  with 
by  a  recent  statute,  the  58  G.  3.  c.70.  This  statute  recites  the  clauses  in 
4W.&M.  c.8.,6&7W.5.c.l7.,  10&11W.3.  c.23.,  5  Anne,c.31.,  14G.2. 
c.  6.,  and  15G.2.  c.88.  and  then  in  geoeral  repeals  them,  so  far  as  relates  to 
the  granting  pecuniary  rewards  to  the  party  apprehending  or  convicting,  but 
saves  to  hiro  the  right  to  the  horse,  furniture,  arms,  &c.  given  by  the  first  of 
the  above-named  statutes,  and  saves  also  the  pecuniary  rewards  to  the 
executors  of  penons  killed  in  the  endeavour  to  apprehend.  It  renders  also 
tbe  certificate  of  exemption  from  parish  offices,  granted  by  die  left  llWjI. 
C.25.  (commoniy  called  a  Tyburn  Ticket)  no  longer  transferable.  In  the 
room  of  this  system,  it  substitutes  a  power  in  the  court  in  all  cases  of  felony 
to  order  the  sheriff  or  treasurer  of  the  county  in  which  the  offence  shall 
have  been  committed,  to  pay  to  the  prosecutor  and  vritnesses,  bound  by 
recognisance,  or  attending  under  subpoena  or  notice,  and  also  to  all  persons 
appearing  to  have  been  active  in  the  apprehension,  both  their  costs  and  ex- 
pences,  and  a  reasonable  compensation  for  their  tiouUe  and  loss  of  time. 

It  is  only  to  be  lamented  that  this  act  does  not  extend  to  cases  of  inisde- 
mesnor,  in  which  very  odea  considerable  hardships  occur  to  poor  prose- 
cutors, and  witnesses  bound  over  to  attend  at  a  distance  from  their  homes, 
and  at  a  great  expencc  and  loss  of  time. 
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CHAPTER    THE  TWENTY-SECOND. 


OF  COMMITMENT  and  BAIL. 


'^^[/'HEN  a  delinquent  is  arrested  by  any  of  the  means 
mentioned  in  the  preceding  chapter,  he  ought  regu- 
larly to  be  carried  before  a  justice  of  the  peace :  and  how  he 
is  there  to  be  treated,  I  shall  next  shew,  under  the  second 
head,  of  commitment  and  bail. 

The  justice  before  whom  such  prisoner  is  brought,  is 
bound  immediately  to  examine  the  circumstances  of  the 
crime  alleged :  and  to  this  end,  by  statute  2  &  3  Ph.  &  M . 
c  10.  he  is  to  take  in  writing  the  examination  of  such  pri- 
soner, and  the  information  of  those  who  bring  him :  which, 
Mr.  Lambard  observes  *,  was  the  first  warrant  given  for  the 
examination  of  a  felon  in  the  English  law.  For,  at  the  com- 
mon law,  nemo  tenebatur  prodere  seipsum :  and  his  fault  was 
not  to  be  wrung  out  of  himself^  but  rather  to  be  discovered 
by  other  means,  and  other  men.  (1)     If  upon  this  inquiry  it 

*  J^rtnarch.  b.  S.  c.  7.     See  pag.  357^ 

(1)  The  tt.8&3Ph.&M.  c.io.  is  anextenrionof  the  l&2Ph.&M.c.l3. 
The  first  of  these  relates  to  the  examioation  of  the  prisoDer  and  the  witnesses 
against  him,  in  cases  where  the  justices  proceed  to  bail  hica ;  the  latter,  to 
cases  in  which  they  commit  him.  The  provisions  are  nearly  the  same;  but 
it  is  not  to  be  understood,  as  might  be  inferred  from  the  text,  that  these 
statutes  warrant  the  wringing  out  the  prisoner's  offence  from  himself;  on 
the  contrary,  he  is  perfectly  at  liberty  to  say  nothing,  and  answer  no  ques- 
tions :  if  he  is  disposed  to  speak,  a  humane  and  prudent  magistrate  will  feel 
it  to  be  his  duty  to  caution  him  agunst  saying  any  thing  which  may  prejudice 
himself.  After  this  wamiog,  and  a  distinct  intimation,  where  inducements 
have  been  prenously  held  out  to  him  to  confess,  that  such  confession  will 
avful  him  nothing  in  remission  of  punUhment,  whatever  the  prisoner  says 
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manifestly  appears,  that  either  no  such  crime  was  committed, 
or  that  the  suspicion  entertained  of  the  prisoner  was  wholly 
groundless,  in  such  cases  only  it  is  lawiul  totally  to  discharge 
him.  (2)  Otherwise  he  must  either  be  committed  to  prison, 
or  give  bail :  that  is,  put  in  securities  for  his  appearance,  to 
answer  the  charge  against  him.  This  commitment  therefore 
being  only  for  safe  custody,  wherever  bail  will  answer  the 
same  intention,  it  ought  to  be  taken ;  as  in  most  of  the  in- 
ferior crimes :  but  in  felonies,  and  other  offences  of  a  capital 
[  297  ]  nature,  no  bail  can  be  a  security  equivalent  to  the  actual 
custody  of  the  person.  For  what  is  there  that  a  man  may 
not  be  induced  to  forfeit,  to  save  his  own  life  ?  and  what  sa- 
tisfisiction  or  indemnity  is  it  to  the  public,  to  seize  the  <efiects 
of  them  who  have  bailed  a  murderer,  if  the  murderer  himself 
be  sufiered  to  escape  with  impunity  ?  Upon  a  principle  similar 
to  which  tlie  Athenian  magistrates,  when  they  took  a  solemn 
oath,  never  to  keep  a  citizen  in  bonds  that  could  give  three 
sureties  of  the  same  quality  with  himself,  did  it  with  an  ex- 
ception to  such  as  had  embezzled  the  public  money,  or  been 
guilty  of  treasonable  practices  <>.  What  the  nature  of  bail  ist 
hath  been  shewn  in  the  preceding  book  %  viz.  a  delivery  or 
bdlment,  of  a  person  to  his  sureties,  upon  their  giving,  (to- 
gether with  himself^)  sufficient  security  for  his  appearance: 
he  being  supposed  to  continue  in  their  friendly  custody,  in- 
stead of  going  to  gaol.    In  civil  cases  we  have  seen  that  every 

*"  Pott  Antaq.  b.l.  c.18.  <  See  Vol.111.  pageSSa 


is  evidence  against  himsdf  upon  his  trial.  His  examination  mnst  not  be 
upon  oath,  a  rule  arising  from  the  extreme  anxiety  of  the  courts  to  ascer- 
tain that  it  is  purely  voluntary.  The  information  of  the  witnesses  must  be 
upon  oathy  the  prisoner  is  entitled  to  cross-examine  them;  but  ndtfacr 
party  has  a  right  to  legal  assistance  before  the  magistrate,  though  there  are 
few  cases  in  which  it  would  be  refused  to  either.  The  information  of  the 
witnesses  may  be  read  upon  the  trial  as  evidence^  if  it  be  shewn  that  they 
are  dead,  unable  to  travel,  or  kept  out  of  the  way  by  the  prisoner.  2  Hawk. 
P.C.  C.46.  S.3— 10.  1B.&C.57. 

(2)  This  sentence  b  warranted  by  the  anthoritiea  of  Crompton,  Lam- 
bard,  Dalton,  Hale,  and  Hawkins,  who  leave  little  or  no  discretion  in 
the  justice  where  the  charge  against  the  prisoner  is  positive ;  but  these 
authorities  were  questioned  in  a  recent  case  (1  B.&  C.  45.),  and  the  opinion 
seems  now  to  be,  that  the  justice  is  to  exerdse  a  somewhat  more  Uberal 
discretion,  and  not  to  commit  or  detain  a  party  on  bail,  however  positively 
accused,  if  the  balance  of  testunony  be  strongly  in  favour,  of  hb  ianocencaL 
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defendant  is  bailable ;  but  in^  criminal  matters  it  is  otherwise. 
Let  us  therefore  inquire  in  what  cases  the  party  accused, 
ought  or  ought  not  to  be  admitted  to  bail. 

And,  first,  to  refuse  or  delay  to  bail  any  person  bailable, 
is  an  ofience  against  the  liberty  of  the  subject,  in  any  magis- 
trate by  the  common  law*',  as  well  as  by  the  statute  Westm.  1. 
SEdw.l.  C.15.,  and  the  habeas  corpus  act,  31  Car.IL  c.2. 
And  lest  the  intention  of  the  law  shall  be  frustrated  by 
the  justices  requiring  bail  to  a  greater  amount  than  the 
nature  of  the  case  demands,  it  is  expressly  declared  by  sta^- 
tute  1  W.  &  M.  St. 2.  c.2.  that  excessive  bail  ought  not  to  be 
required;  though  what  bail  shall  be  called  excessive,  must 
be  left  to  the  courts,  on  considering  the  circumstances  of  the 
case,  to  determine.  And,  on  the  other  hand,  if  the  magis- 
trate takes  insufiicient  bail,  he  is  liable  to  be  fined,  if  the 
criminal  doth  not  appear  ^.  Bail  may  be  taken  either  in 
court,  or  in  some  particular  cases  by  the  sheriflT,  coroner,  or 
other  magistrate:  but  most  usually  by  the  justices  of  the 
peace.  Regularly,  in  all  ofiences,  eitlier  against  the  common 
law  or  act  of  parliament,  that  are  below  felony,  the  offender  [  298  1 
ought  to  be  admitted  to  bail,  unless  it  be  prohibited  by  some 
special  act  of  parliament  **.  In  order,  therefore,  more  pre* 
cisely  to  ascertain  what  ofiences  are  bailable, 

Let  us  next  see,  who  may  not  be  admitted  to  bail,  or  what 
ofiences  are  not  bailable.  And  here  I  shall  not  consider  any 
one  of  those  cases  in  which  bail  is  ousted  by  statute,  fix)m 
prisoners  convicted  of  particular  ofiences :  for  then  such  im- 
prisonment without  bail  is  part  of  their  sentence  and  punish- 
ment. But,  where  the  imprisonment  is  only  for  safe  custody 
before  the  conviction,  and  not  for  punishment  afterwards^  in 
such  cases  bail  is  ousted  or  taken  away,  wherever  the  ofience 
is  of  a  very  enormous  nature :  for  then  the  public  is  entitled 
to  demand  nothing  less  than  the  highest  security  that  can  be 
given,  viz.  the  body  of  the  accused;  in  order  to  insure  tliat 
justice  shall  be  done  upon  him,  if  guilty.  Such  persons, 
therefore,  as  the  author  of  the  mirror  observes  S   have  no 

•*  3  Hawk.  P.C.  C.I5.  $  15.  '2  Hal.  P.C.  127. 

'  im.  c?i3.  i  6.  K  c.2.  §  24. 
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other  sureties  but  the  four  walls  of  the  prison.  By  the  antient 
common  law,  before^  and  since*  the  conquest,  all  felonies 
were  bailable,  till  murder  was  excepted  by  statute :  so  that 
persons  might  be  admitted  to  bail  before  conviction  almost  in 
every  case.  But  the  statute  Westm.  1.  3  Ekiw.  I.  c.  15.  takes 
away  the  power  of  bailing  in  treason,  and  in  divers  instances 
of  felony.  The  statutes  23  Hen^VL  c  9.  and  1  &  2  Ph.  & 
Mar.  c.  13.  give  farther  regulations  in  this  matter;  and  upon 
the  whole  we  may  collect  S  that  no  justice  of  the  peace  caa 
bail,  U  Upon  an  accusation  of  treason :  nor,  2.  Of  murder : 
nor,  3.  In  case*  of  manslaughter,  if  the  prisoner  be  clearly  the 
slayer,  and  not  barely  suspected  to  be  so ;  or  if  any  indict- 
ment be  found  against  him :  nor,  4.  Such  as,  being  committed 
for  felony,  have  broken  prison ;  because  it  not  only  carries  a 
presumption  of  guilt,  but  is  also  superadding  one  felony  to 
another .  5.  Persons  outlawed :  6.  Such  as  have  abjured  the 
[  299  ]  realm ;  7.  Approvers,  of  whom  we  shall  speak  in  a  subse- 
quent chapter,  and  persons  by  them  accused:  8.  Persons 
taken  with  the  mainour,  or  in  the  fact  of  felony :  9.  Persons 
charged  with  arson :  1 0.  Excommunicated  persons,  taken  by 
writ  de  excommunicato. capiendo :  all  which  are  clearly  not  ad- 
missible to  bail  by  the  justice.  Others  are  of  a  dubious 
nature ;  as,  1 1.  Thieves  openly  defamed  and  known ;  12.  Pei^ 
sons  charged  with  other  felonies,  or  manifest  and  enonnous 
ofiences,  not  being  of  good  fame :  and  IS.  Accessories  to  fe- 
lony, that  labour  under  the  same  want  of  rq>utation.  These 
seem  to  be  in  the  discretion  of  the  justices,  whether  bailable 
or  not.  The  last  class  are  such  as  musi  be  bailed  upon  of- 
fering  sufficient  surety ;  as,  14.  Persons  of  good  fiune,  charged 
with  a  bare  suspicion  of  manslaughter,  or  other  inferior  homi- 
cide ;  15.  Such  persons,  being  charged  with  petit  larceny,  or 
any  felony  not  before  specified :  or,  16.  With  being  accessory 
to  aBy  felony.  Lastly,  it  is  agreed  that  the  court '  of  king^s 
bench  (or  any  judge  "^  thereof  in  time  of  vacation)  may  bait 

.  h  2  lotL  1S9.  <  S  Inst.  189.     Ltttch.  IS.     V«ug|i, 

'  In  amniimt  placUU  de  fehma  tolH  157.     Comb.  111.   998.      1   Comyns 

ftecuMtuiperfle^dimkti^praeterquam  Dig.  495. 

in  piadto  de  komieUk>,  vbi  ad  terrortm  ">SldB.S89.     Salk.  105.    8tffB.91I. 

tdiUr  ttatMtum  eM.     (GIsbt.  /.  14.  c.  1.)  1  Comyiu  Dig.  497. 
*S  1091.186.    SHalP.C.  IS9. 
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for  any  crime  whatsoever,  be  it  treason  *,  murder  ^j  or  any 
other  ofience,  according^  to  the  circumstances  of  the  case. 
And  herein  the  wisdom  of  the  law  is  very  manifest  To 
allow  bail  to  be  taken  commonly  for  such  enormous  crimes, 
would  greatly  tend  to  elude  the  public  justice :  and  yet  there 
are  cases,  though  they  rarely  happen,  in  which  it  would  be 
hard  and  unjust  to  confine  a  man  in  prison,  though  accused 
even  of  the  greatest  offence.  The  law  has  therefore  provided 
one  court,  and  only  one,  which  has  a  discretionary  power  of 
bailing  in  any  case :  except  only,  even  to  this  high  jurisdic- 
tion, and  of  course  to  all  inferior  ones,  such  persons  as  are 
committed  by  either  house  of  parliament,  so  long  as  the  ses- 
sion lasts :  or  such  as  are  committed  for  contempts  by  any  of  [  300  3 
the  king's  superior  courts  of  justice  K 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party 
cannot  find  bail,  he  is  to  be  committed  to  the  county  gaol  by 
the  mittimus  of  the  justice,  or  warrant  under  his  hand  and 
seal,  containing  the  cause  of  his  commitment :  there  to  abide 
till  delivered  by  due  course  of  law  \  But  this  imprisonment, 
as  has  been  said,  is  only  for  safe  custody,  and  not  for  punish- 
ment :  therefore  in  this  dubious  interval,  between  the  commit- 
ment and  trial,  a  prisoner  ought  to  be  used  with  the  utmost 
humanity ;  and  neither  be  loaded  with  needless  fetters,  nor 
subjected  to  other  hardships  than  such  as  are  absolutely  re- 
quisite for  the  purpose  of  confinement  only ;  though  what  are 
so  requisite,  must  too  oflen  be  left  to  the  discretion  of  the 
gaolers ;  who  are  frequently  a  merciless  race  of  men,  and,  by 
being  conversant  in  scenes  of  misery,  steeled  against  any 
tender  sensation.  Yet  the  law  (as  formerly  held)  would  not 
justify  them  in  fettering  a  prisoner,  unless  where  he  was  un- 
ruly, or  had  attempted  to  escape ' :  this  being  the  humane 
language  of  our  antient  lawgivers  %  ^'  custodes  poenam  sibi  com" 
*^  missorum  mm  augeantj  nee  eos  torqueant ;  sed  amni  saevitia 
^*  remotoy  pietateque  cMibita^judicia  debite  exequantur^ 

■  In  the  reign  of  queen  Elisabeth  tii;)/actto<feAomsae{io.(6]an./.  14.  c.l.) 

it  wM  the  nnenimous  opinion  of  the  AcimditiittafRCfi^MotfymAocjiifadro^nopi 

jiidgei,  that  no  court  could  b«Q  upon  tdti  accutaius  per  plegioi  dimadt,  iMii  «r 

a  commitment,  for  a  chtt^ge  of  high  rtgjkte  poUtiatis  bem^ficia,    {Ibid*  e.3.) 
tWMOu  by  may  of  the  queen's  priry        p  Staundf.  P.  C.  73.  b. 
coundl.     (1  Anden.  S98.)  '^  6  Hal.  P.  C.  122. 

«  Inomnibus  plaeiiiM  de  ^dotua  i$let        '  2  Inst  381.     3  Inst.  S4. 
•ccusatusperpUgioi  dmiUif  pmierquam        *  Flet  /.  L  c.  96t 
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CHAPTER   THE  TWENTY-THIRD. 

OF   THE   SEVERAL   MODES   OF    PROSE- 
CUTION. 


'T^Hfi  next  step  towards  the  punishment  of  ofFenders  is  their 
prosecution,  or  the  manner  of  their  formal  accusation. 
And  this  is  either  upon  a  previous  finding  of  the  fiict  by  an 
inquest  or  grand  jury;  or  without  such  previous  finding. 
The  former  way  is  either  by  presentment  or  indictment. 

I.  A  PRESENTMENT,  gena'ally  taken,  is  a  very  comprehen- 
sive term ;  including  not  only  presentments  properly  so  called, 
but  also  inquisitions  of  office,  and  indictments  by  a  grand  jury. 
A  presentment,  properly  speaking,  is  the  notice  taken  by  a 
grand  jury  of  any  ofience  from  their  own  knowledge  or  observ- 
ation *,  without  any  bill  of  indictment  laid  before  them  at  the 
suit  of  the  king;  as  the  presentment  of  a  nuisance,  a  libel, 
and  the  like ;  upon  which  the  officer  of  the  court  must  after- 
wards firame  an  indictment  \  before  the  party  presented  can 
be  put  to  answer  it  An  inquisition  of  office  is  the  act  of  a 
jury  summoned  by  the  proper  officer  to  inquire  of  matters  re- 
lating to  the  crown,  upon  evidence  laid  before  diem.  Some 
of  these  are  in  themselves  convictions,  and  cannot  afterwards 
be  traversed  or  denied;  and  therefore  the  inquest,  or  jury, 
ought  to  hear  all  that  can  be  alleged  on  both  sides.  Of  this 
nature  are  all  inquisitions  oifelo  de  se;  of  flight  in  persons 
accused  of  felony ;  of  deodands,  and  the  like ;  and  present- 
ments of  petty  o£knces  in  the  sherifPs  tourn  or  court-Ieet, 
whereupon  the  presiding  officer  may  set  a  fine.  ( 1 )    Other  in- 

•  Lamb.  Eirenarch,  L4.  c,5.  **  9  Inst.  739. 

(1)  There  is  some  inaccuracy  in  this  statement.    An  inquisition  finding 
that  a  man  yfasfeh  de  se  cannot,  of  course,  be  traversed  by  the  individual 

but 
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quisitions  may  be  afterwards  traversed  and  examined ;  as  par^^ 
ticularly  the  coroner's  inquisition  of  the  death  of  a  man,  when  [  302  ] 
it  finds  any  one  guilty  of  homicide ;  for  in  such  cases  the  of- 
fender so  presented  must  be  arraigned  upon  this  inquisition, 
and  may  dispute  the  truth  of  it :  which  brings  it  to  a  kind  of 
indictment,  the  most  usual  and  effectual  means  of  prose-* 
cution,  and  into  which  we  will  therefore  inquire  a  little  more 
minutely.  (2) 

IL  An  indictment  ^  is  a  written  accusation  of  one  or  more 
persons  of  a  crime  or  misdemesnor,  preferred  to,  and  pre** 

'  See  Appendix,  §  1. 

but  it  may  be  removed  into  the  king's  bench  by  certiorari^  and  there  tra- 
versed by  the  executors  or  administrators  of  the  deceased.  Toomet  v.  Eth* 
ringtorif  1  Saund.  Rep.  565.  n.  (l ).  ed.l  824.  As  to  the  flight  of  persons  accused 
of  felony,  I  am  not  aware  that  this  was  ever  made  a  substantive  matter  of 
inquiry,  distinct  from  the  trial  of  the  felony  itself  (see  post,  587.};  and  as 
that  trial  could  only  be  in  the  presence  of  the  party  accused,  it  was  then 
the  regular  verdict  of  a  jury,  after  an  open  trial,  and  not  a  case  in  point. 
The  coroner,  indeed,  holding  an  inquisition  on  the  death  of  a  person,  may 
find  that  he  was  murdered  by  A  B,  and  that  A  B  has  fled  for  it ;  and  the 
authorities  all  agree  that  this  latter  part  of  the  finding  is  not  traversable ; 
though  it  b  observed  that  no  adequate  reason  for  this  distinction  is  to  be 
found  in  the  books.  This  probably  was  the  flight  which  the  author  intended 
to  mention.  With  respect  to  deodands,  there  is  no  mode,  indeed,  by  which 
the  lord  of  the  firanchise  can  quarrel  with  the  finding  of  the  jury,  so  as  to 
increase  the  value  they  have  affixed,  but  the  court  will  interfere  to  diminish 
that  value,  Foster,  266,  and  therefore  it  must  be  inferred  that  the  finding 
is  not  absolutely  conclusive. 

And,  lastly,  as  to  presentments  of  petty  offences  in  the  toum  or  leet. 
Lord  Mansfield  has  said  that  it  cannot  be  true  that  they  are  not  traversable 
any  where,  R,  v.  Boupell,  Cowp.  459. ;  and  the  law  seems  to  be,  that  before 
the  fine  is  estreated  and  paid,  though  not  afterwards,  the  presentment  may 
be  removed  by  certiorari  into  the  court  of  king's  bench  and  traversed  there, 
B,  V.  Heakm,  2T.  R.  184. 

Upon  the  whole,  it  may  be  laid  down  generally,  that  with  the  exception 
of  flight  on  the  death  of  a  man,  no  finding  of  an  inquisition  can  be  conclu- 
sive on  a  party,  who  has  had  no  opportunity  of  vindicating  his  rights  before 
the  jury ;  while  there  are  cases  in  which  a  party  who  has  voluntarily  fore- 
gone  that  right  in  one  stage,  may  yet  traverse  the  finding  in  some  fiiture 
stage.  As  where,  upon  an  inquiry  by  the  sheriff*  under  a  writ  of  extent,  the 
jury  find  certain  goods  to  be  the  goods  of  A  B,  and  that  finding  is  returned 
to  the  court  of  exchequer;  C  D,  who  claims  the  goods,  and  might  have 
done  so,  but  n^lected  to  do  so,  before  the  sheriff",  may  yet  traverse  the 
finding  in  the  court  above. 

(2)  For  the  presentment  of  nuisances  in  highways,  &c.  by  justices  and 
others,  see  ante,  p.  167. 
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tented  upon  oath  by,  a  grand  jury.  To  this  aid  the  sheriff 
of  erery  county  is  bound  to  return  to  every  sesnon  of  the 
peace,  and  every  commission  of  oyer  and  terminer^  and  of  ge- 
neral gaol-delivery,  twenty-four  good  and  lawful  men  of  the 
county,  some  out  of  every  hundred,  to  inquire,  present,  do» 
and  execute  all  those  things,  which  on  the  part  of  our  lord 
the  king  shall  then  and  there  be  commanded  them  ^.  Tliey 
ought  to  be  freeholders,  but  to  what  amount  is  uncertidn  *  : 
which  seems  to  be  casu&  omissus^  and  as  proper  to  be  supplied 
by  the  legislature  as  the  qualifications  of  the  petit  juiy  which 
were  formerly  equally  vague  and  uncertain,  but  are  now 
settled  by  several  acts  of  parliament.  However,  they  are 
usually  gentlemen  of  the  best  figure  in  the  county.  As  many 
,  as  appear  upon  this  panel  are  sworn  upon  the  grand  jury,  to 
the  amount  of  twelve  at  the  least,  and  not  more  than  twenty- 
three  ;  that  twelve  may  be  a  majority.  Which  number,  as 
well  as  the  constitution  itself,  we  find  exactly  described,  so 
early  as  the  laws  of  king  Ethelred  \  *<  Exeunt  seniores  dtio^ 
**  decim  thani^  et  praefectus  cum  eisj  et  jurent  super  sanctuarium 
*^  quod  eis  in  manus  daiur^  quod  nolint  uUum  innocentem  accu- 
'^  saref  nee  aliquem  noxium  cdareJ*  In  the  time  of  king 
Richard  the  first  (according  to  Hoveden)  the  process  of  elect- 
ing the  grand  jury  ordained  by  that  prince,  was  as  follows : 
four  knights  were  to  be  taken  fi'om  the  county  at  large,  who 
chose  two  more  out  of  every  hundred ;  which  two  associated 
to  themselves  ten  other  principal  fireemen,  and  those  twelve 
were  to  answer  concerning  all  particulars  relating  to  their 
[  503  ]  own  district.  This  number  was  probably  found  too  large  and 
inconvenient ;  but  the  traces  of  this  institution  still  remain  in 
that  some  of  the  jury  must  be  summoned  out  of  every  hun- 
dred. This  grand  jury  are  previously  instructed  in  the 
articles  of  their  inquiry,  by  a  charge  from  the  judge  who  pre- 
sides upon  the  bench.  They  then  withdraw,  to  sit  and  receive 
indictments,  which  are  preferred  to  them  in  the  name  of  the 
king,  but  at  the  suit  of  any  private  prosecutor ;  and  they  are 
only  to  hear  evidence  on  behalf  of  the  prosecution  :  for  the 
finding  of  an  indictment  is  only  in  the  nature  of  an  inquiry 
or  accusation,  which  is  afterwards  to  be  tried  and  determined; 
and  the  grand  jury  are  only  to  inquire  upon  their  oaths,  whe- 

*  2  Hd.  P.  C.  154.  f  Wilk.  XL.  AngUSax,  117. 

•  im,  I  SB. 
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ther  there  be  sufficient  cause  to  call  upon  the  party  to  answer 
it*  A  grand  jury,  however,  ought  to  be  thoroughly  per- 
suaded of  the  truth  of  an  indictment  so  far  as  their  evidence 
goes;  and  not  to  rest  satisfied  merely  with  remote  proba- 
bilities :  a  doctrine  that  might  be  applied  to  very  oppressive 
purposes  *.  (3) 

The  grand  jury  are  sworn  to  inquire,  only  for  the  body 
of  the  county,  pro  corpore  camiiatus ;  and  therefore  they  can- 
not regularly  inquire  of  a  iact  done  out  of  that  county  for 
which  they  are  sworn,  unless  particularly  enabled  by  an  act* 
of  parliament.     And  to  so  high  a  nicety  was  this  matter  an- 
tiently  carried,  that  where  a  man  was  wounded  in  one  county, 
and  died  in  another,  the  offender  was  at  common  law  indict- 
able in  neither,  because  no  complete  act  of  felony  was  done 
in  any  one  of  them :  but  by  statute  2  &  3  Edw.  VI.  c.24.  he  is 
now  indictable  in  the  county  where  the  party  died.     And,  by 
statute   2Greo.II.  c.21.,   if  the  stroke  or  poisoning  be  in 
England,  and  the  death  upon  the  sea  or  out  of  England; 
or,  vice  versa,-   the  offenders  and  their  accessories  may  be 
indicted  in  the  county  where  either  the  death,  poisoning,  or 
stroke  shall  happen.     And  so  in  some  other  cases :  as  par- 
ticularly, where  treason  is  committed  out  of  the  realm,  it 
may  be  inquired  of  in  any  county  within  the  realm,  as  the 
king  shall  direct,  in  pursuance  of  statutes  26  Hen.  VIII.  c.  1 3., 
33  Hen.  VIII.  c.23.,  35Hen.VIIL  c.2.,  and  5  &  6Edw.VL 
ell.    And  counterfeiters,  washers,  or  minishers  of  the  current   [  304    ] 
coin,  together  with  all  manner  of  felons  and  their  accessories, 
may  by  statute  26Hen.yiII.  c.6«  (confirmed  and  explained 

•  State  Trials,  IV.  183. 

(5)  This  iR  the  more  manifest,  because  the  form  of  the  indictment  is  that 
they,  vpoH  their  oath,  present  the  party  to  have  committed  the  crime.  This 
form  is,  perhaps,  stronger  than  might  be  wished ;  the  law  and  common  sense 
require,  in  ordinary  cases,  that  when  a  man  affirms  on  oath,  he  should  be 
taken  to  express  his  full  conviction  of  the  trpth  of  that  which  he  affirms; 
now  the  finding  of  a  grand  jury  is  always  made  with  the  reserves  attendant 
upon  having  heard  the  witnesses  on  one  side  only,  and,  in  many  cases,  with 
the  doubt  whether  the  facts  deposed  to  do  not  amount  to  adifierent  offence 
in  law  from  that  which  is  charged  in  the  bill.  It  has  occurred  to  me  to  know 
that  scrupulous  minds  have  been  under  difficulty  as  to  the  line  of  their  duty 
from  these  circumstances. 
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by  34 &  S5  Hen.VIIL  c.26.  §  85,  86.)  be  indicted  and  tried 
for  those  offences,  if  committed  in  any  part  ^  of  Wales,  be- 
fore the  justices  of  gaol-delivery  and  of  the  peace  in  the  next 
adjoining  county  of  England,  where  the  king's  writ  runneth : 
that  is,  at  present  in  the  county  of  Hereford  or  Salop; 
and  not,  as  it  should  seem,  in  the  county  of  Chester  or  Mon- 
mouth; the  one  being  a  county-palatine  where  the  king's 
writ  did  not  run,  and  the  other  a  part  of  Wales,  in  26  Hen.VIII.^ 
Murders  also,  whether  committed  in  England  or  in  foreign 
parts  S  may  by  virtue  of  the  statute  33  Hen. VIII.  c.23.  be 
inquired  of  and  tried  by  the  king's  special  commission  in  any 
shire  or  place  in  the  kingdom.  By  statute  10  &  11  W.  III. 
C.25.  all  robberies  and  other  capital  crimes,  committed  in 
Newfoundland,  may  be  inquired  of  and  tried  in  any  county  in 
England.  (4)  Offences  against  the  black  act,  9  Geo.  I.  c  22., 
may  be  inquired  of  and  tried  in  any  county  in  England,  at  the 
option  of  the  prosecutor  ^  So  felonies  in^  destroying  turn- 
pikes, or  works  upon  navigable  rivers,  erected  by  authority 
of  parliament,  may,  by  statutes  8  Geo.  II.  c.  20.  and 
1 3  Geo. III.  C.84.,  be  inquired  of  and  tried  in  any  adjacent 
county.  (5)  By  statute  26  Geo.  II.  c  19.  plundering  or  steal- 
ing from  any  vessel  in  distress  or  wrecked,  or  breaking  any 
ship   contrary   to    12  Ann.  st.2.  c.l8™,   may  be  prosecuted 

"  Stn.  553.     8  Mod.  134.  'So  held  by  all  the  judges,  H.     1 1 

>  See  Hardr.66.  Geo.  III.  in  the  case  of  Ridwid  Mortis 

k  Ely's  case,  at  the  Old  Bailey,  Dec.    on  a  case  referred  from  the  Old  Bailey. 
1 720.     Boodle's  case,  Dec.  1 775.  2  Bl.  R.7S3. 

^  See  pag.  24i. 

(4)  Several  statutes  have  been  passed  of  a  temporary  nature  on  the  sub- 
ject of  judicature  in  Newfoundland;  the  5G.IV.  c.67.einpowerB  his  Ma- 
jesty to  constitute  a  supreme  court  of  three  judges,  with  the  same  powers 
civU  and  criminal,  as  the  superior  courts  of  law  and  equity  in  England,  in 
which  all  issues  of  fact  shall  be  tried  by  jury.  By  the  same  statute  his 
majesty  it  also  empowered  to  constitute  three  drcuit  courts,  in  which  the 
trial  IS  to  be  by  jury  if  possible,  and  if  not,  by  the  circuit  judge,  who  is  to 
be  one  of  the  judges  of  the  supreme  court,  and  three  assessors,  justices 
of  the  peace,  nominated  by  the  governor,  but  liable  to  challenge,  who  are 
to  give  thdr  verdict  in  open  court. 

(5)  The  8  G.  2.  c.  20.  is  repealed  as  to  the  capital  punishment  by  the 
1  G.4.  c.  1 15. ;  but  there  is  nothing  in  the  latter  act  to  alter  the  regulations 
as  to  the  trial  of  the  offences  specified,  which  still  remain  felonies.  The 
15G.5.  c.84.  is  entirely  repealed  by  the  3G.4.  c.l26.;  which  act  contains 
no  similar  provision  to  that  mentioned  in  the  text. 
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either  in  the  county  where  the  fact  is  committed,  or  in  any 
county  next  adjoining ;  and,  if  committed  in  Wales,  then  in 
the  next  adjoining  English  county :  by  which  is  understood  to 
be  meant  such  English  county  as  by  the  statute  26  Hen. VII I. 
above-mentioned,  had  before  a  concurrent  jurisdiction  with 
the  great  sessions  of  felonies  committed  in  Wales".  Felonies 
committed  out  of  the  realm,  in  burning  or  destroying  the  [  505  ] 
king's  ships,  magazines,  or  stores,  may  by  statute  12Greo.III. 
c«  24.  be  inquired  of  and  tried  in  any  county  of  England,  or 
in  the  place  where  the  o£knce  is  committed.  By  statute 
15  Geo.  III.  c65.  misdemesnors  committed  in  India  may  be 
tried  upon  information  or  indictment  in  the  court  of  king^s 
bench  in  England;  and  a  mode  is  marked  out  for  examining 
witnesses  by  commission,  and  transmitting  their  depositions 
to  the  court  But,  in  general,  all  offences  must  be  inquired 
into  as  well  as  tried  in  the  counter  where  the  fact  is  com- 
mitted. Yet  if  larciny  be  committed  in  one  county,  and  the 
goods  carried  into  another,  the  offender  may  be  indicted  in 
either ;  for  the  offence  is  complete  in  both  ^.  Or  he  may  be 
indicted  in  England,  for  larciny  in  Scotland,  and  carrying  the 
goods  with  him  into  England,  or  vice  versa ;  or  for  receiving 
in  one  part  of  the  united  kingdom  goods  that  have  been  stolen 
in  another  >*•  (7)  But  for  robbery,  burglary,  and  the  like,  he 
can  only  be  indicted  where  the  feet  was  actually  committed ; 
for  though  the  carrying  away  and  keeping  of  the  goods  is  a 
continuation  of  the  original  taking,  and  is  therefore  larciny  in 
the  second  county,  yet  it  is  not  a  robl)ery  or  burglary  in  that 

"  At  SlirewalNiiy  luranier    asaiies,  wm  Uie  next  adjoining  EngUih  coun- 

1774,    Fkrrj  mod  Robots  were  con-  ty.     But   all  the  judges    (in    Midu 

▼ictcd  of  plundering  a  ressel  which  15  Geo.  III.)  held  the  prosecution  to 

was  wiecked  on  the  coast  of  Angle-  be  r^guliu'.  (6) 
sey.    It  was  mofed  in  arrest  of  judg-        •  1  Hal.  P.C.507. 
ment,   that    Chester  and    not    Mop        ^  Stat.  18  Geo.  IIL  c.  31. 

(6)  1  Leach  Cr.  Ca.  108.    S  East,  PI.  C.  c.  xvi.  s.  1 56. 

(7)  Similar  proTisioiis  are  now  made  with  respect  to  Ireland,  by  the 
44G.III.  c.  9S.  n.7, 8. ;  and  by  the  59G  JII.  c.  96.,  thedifficulties  are  remoyed 
which  attended  the  fixing  the  place  of  trial  for  felonies  committed  on  stage 
coaches,  or  other  public  carriages,  in  the  course  of  their  journey  through 
several  counties,  as  well  as  felonies  committed  on  highways  which  form 
the  boundaries  of  two  counties,  and  of  felonies  committed  any  where  near 
the  boundary  of  two  counties.  In  the  first  case,  the  trial  may  be  in  any 
county  through  which  the  carriage  has  passed  in  the  course  of  the  journey  i 
in  the  two  last,  in  either  of  the  two  counties. 

VOL,  IV.  '"A   A 
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jurisdiaion.  And  if  a  person  be  indicted  in  one  county  for 
lUrciny  of  goods  originaUy  taken  in  another,  and  be  thereof 
convicted  or  stands  mute,  (8)  he  shaU  not  be  admitted  to  his 
clergy ;  provided  the  original  taking  be  attended  with  such 
circumstances,  as  would  have  ousted  him  of  his  clergy  by 
virtue  of  any  statute  made  previous  to  the  year  1691  \ 

When  the  grand  jury  have  heard  the  evidence^  if  they 
think  it  a  groundless  accusation,  they  used  formerly  to  endorse 
on  the  back  of  the  biU,  **  ignoramus ;"  or,  we  know  nothing 
of  it ;  intimating,  that  though  the  facts  might  possibly  be  true, 
that  truth  did  not  appear  to  them :   but  now,  they  assert  in 
English,  more  absolutely,  «  not  a  true  bill;"  or,  (which  is 
the  better  way)  "  not  found ;"   and  then  the  party  is  dis- 
charged without  fiurther  answer.    But  a  fresh  bill  may  aftar- 
wards  be  preferred  to  a  subsequent  grand  jmy.     If  they  are 
-  satisfied  of  the  truth  of  the  accusation,  they  then  endorse 
••  upon  it,  "  a  true  biU;"  antiendy,  «  biUa  vera.''    The  indict- 

ment is  then  said  to  be  found,  and  the  party  stands  indicted. 
But  to  find  a  bill  there  must  at  least  twelve  of  the  jury  agree : 
for  so  tender  is  the  law  of  England  of  the  lives  of  the  subjects, 
that  no  man  can  be  convicted  at  the  suit  of  theking  of  any 
capital  oflfence,  unless  by  the  unanimous  voice  of  twenty-four 
of  his  eqpals  and  neighbours:  that  is,  by  twelve  at  least  of 
the  grand  jury,  in  the  first  place,  assenting  to  the  accusation : 
and  afterwards,  by  the  whole  petit  jury,  of  twelve  more,  find- 
ing him  guilty,  upon  his  trial.  But  if  twelve  of  die  grand 
jury  assent,  it  is  a  good  presentment,  though  some  of  the  rest 
disagree'.  And  the  indictment,  when  so  found,  is  publicly 
delivered  into  court 

Indictments  must  have  a  precise  and  sufficient  certainty. 
By  statute  1  Hen.V.  c.5.  all  indictments  must  set  forth  the 
christian  name,  simame,  and  addition  of  the  state,  and  degree, 
mystery,  town,  or  place,  and  the  county  of  the  offender:  and 
all  this  to  identify  his  person.  The  timej  and  place,  are  also 
to  be  ascertained  by  naming  the  day,  and  township,  in  which 
the  fact  was  committed :  though  a  mistake  in  these  points  is 
in  general  not  held  to  be  material,  provided  the  time  be  laid 

«i  Sut.  25  Hen.  VIII.  c.3.    8  W.  ft  M.  c.9.  '  a  Hal.  F.C.  161. 

(8)  Aj  to  standing  mute,  see  post,  324. 
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previous  tx>  the  finding  of  the  indictment^  and  the  place  to  be 
within  the  jurisdiction  of  the  court ;  unless  where  the  plac^  ts 
laid,  not  merely  as  a  venuef  but  as  part  of  the  description  of 
the  fact*.  But  sometimes  the  time  may  be  very  material, 
where  there  is  any  iimitadoo  in  point  of  time  assigned  for  tha 
prosecution  of  offenders:  as  by  the  statute  7  WillJII.  c.S« 
which  enacts,  that  no  prosecution  shall.be  had  for  any  of  the 
treasons  or  misprisions  therein  mentioned,  (except  an  assassi- 
nation designed  or  attempted  on  the  person  of  the  king,) 
unless  the  bill  of  indictment  be  found  within  three  years  after 
the  o£fence  committed  (:  and  in  case  of  murder,  the  time  of 
the  death  must  be  laid  within  a  year  and  a  day  after  the 
mortal  stroke  was  given.  The  offence  itself  must  also  be  set 
forth  with  deamess  and  certainty ;  and  in  some  crimes  par- 
ticular words  of  art  must  be  used,  which  are  so  ^propriated 
by  the  law  to  express  the  precise  idea  which  it  entertains  of 
the  ofifence^  that  no  other  words,  however  synonymous  they  [  807  1 
may  seein»  are  capable  of  doing  it  Thus,  in  treason,  the 
fiicts  must  be  laid  to  be  done,  *^  treasonably  and  against  his 
<<  allegiance;"  antiently,  **proditorie  et  contra  Ugeantiae  suae 
*^  debitwn ;"  else  the  indictment  is  void.  In  indictments  for 
murder,  it  is  necessary  to  say  that  the  party  indicted  *^  mur- 
«<  dered,''  not  <<  killed,"  or  <<  slew,"  the  other;  which  till  the 
late  statute  was  expressed  in  Latin  by  the  word  '^  nmrcb'avit\" 
In  all  indictments  for  felonies,  the  adverb  **  feloniously," 
^^felonice^^  must  be  used ;  and  for  burglariesy  also  <^  birg^ 
^^  lariter^  or  in  English,  ^^  burglariously :"  and  all  diese  to 
aaeertain  the  intent.  In  rapes,  the  word  <<  rapuiti^  or 
^*  ravished,"  is  necessary,  and  must  not  be  eipressed  by  any 
periphrasis;  in  order  to  render  the  crime  certain.  So  in 
larcinies  also;,  the  words  ^^fdonice  cepit  et  asporiavii,  feloni- 
^  Ottsly  took  and  carried  away,"  are  necessary  to  every  in- 
dictment;  for  these  only  can  express  the  very  offence.  Also 
in  indictments  for  murder,  the  length  and  depth  of  the  wound 
should  in  general  be  expressed,  in  order  that  it  may  appear 
to  the  court  to  have  been  of  a  mortal  nature :  but  if  it  goes 
through  the  body,  then  its  dimensions  are  immaterial,  for 
that  is  apparently  sufficient  to  have  been  the  cause  of  the 
death.    Also^  where  a  limb,  or  the  like,  is  absolutely  cut  afff 


"  S  Hawk.  P.a  C.46.  $  181. 
<  Fast.  249. 


See  Vol.111.  pi«.  381. 
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there  rach  description  is  impossible^.  Lastly,  in  indictments,' 
the  value  of  the  thing,  which  is  the  subject  or  instrument  of 
the  offence,  must  sometimes  be  expressed.  In  indictments 
for  larcinies  tliis  is  necessary,  that  it  may  appear  whether  it 
be  grand  or  petit  hurciny ;  and  whether  entitled  or  not  to  the 
benefit  of  clergy ;  in  homicide  of  all  sorts  it  is  necessary ;  as 
the  weapon  with  which  it  is  committed  is  forfeited  to  the  king 
as  a  deodand.  (9) 

Thb  remaining  methods  of  prosecution  are  without  any 
preyious  finding  by  a  jury,  to  fix  the  authoritative  stamp  of 
▼erisimilitude  upon  the  accusation.  One  of  these  by  the 
common  law,  was  when  a  thief  was  taken  with  the  mainour^ 
that  is,  with  the  thing  stolen  upon  him  in  numu.  For  he 
might,  when  so  detected  ^/Kf^ait/^  delicto^  be  brought  into 
court,  arraigned,  and  tried,  without  indictment:  as  by  the 
[  808  3  Danish  law  he  might  be  taken  and  hanged  upon  the  spot, 
without  accusation  or  trial*.  But  this  proceeding  was  taken 
away  by  several  statutes  in  the  reign  of  Edward  the  third^^ : 
though  in  Scotland  a  similar  process  remains  to  this  day^ 
So  that  the  only  species  of  proceeding  at  the  suit  of  the  king, 
without  a  previous  indictment  pr  presentment  by  a  grand 
jury,  now  seems  to  be  that  of  infbrmation. 

IIL  Informations  are  of  two  sorts :  first,  those  which  an 
partly  at  the  suit  of  the  king,  and  partly  at  that  of  a  sutgect; 
and  secondly,  such  as  are  only  in  the  name  of  the  king.  The 
former  are  usually  brought  upon  penal  statutes,  which  inflict 
a  penalty  upon  conviction  of  the  offender,  one  part  to  the 
use  of  the  king,  and  another  to  the  use  of  the  informer ;  and 
are  a  sort  of  qui  tarn  actions,  (the  nature  of  which  was  ex- 
plained in  a  former  volume',)  only  dirried  on  by  a  criminal 
instead  of  a  civil  process :  upon  which  I  shall  therefore  only 

''  5  Rep.  129.  '  S  Hd.  P.C.  149. 

'  SliCTiib.  dejurt  Suetm.  I.S.  cw5.       '  Lovd  Kiims,  I.  SSl. 

•  See  Vol.  III.  pi«.  163. 

*(9)  Althou^  these  paiticiilsn  are  still  held  material  tQ>thefenD  of  the 
indictnieBt,  from  a  ecrupulous  adherence  to  antient  preoedeots,  yet.  the 
proof  need  not  correspond  precisely  to  the  description  or  value;  the  wound 
proved,  so  long  as  it  is  of  the  same  kind,  may  differ  in  length,  depth,  or 
situation  from  that  whidi  is  charged :  the  value  of  the  weapon,  or  of  the 
things  stolen,  is  subject  to  the  same  observation.  East,  P.  C.  v.  s.  i  la 
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observe,  tliat  by  the  statute  SI  Eliz.  c.5.  no  prosecution  upon 
any  penal  statute,  the  suit  and  benefit  whereof  are  limited 
in  part  to  the  king  and  in  part  to  the  prosecutor,  can  be 
brought  by  any  conunon  informer,  after  one  year  b  expired 
since  the  commission  of  the  offence ;  nor  on  behalf  of  the 
crown  after  the  lapse  of  two  years  longer ;  nor,  where  the 
forfeiture  is  originally  given  only  to  the  king,  can  such  prose- 
cution be  had  after  the  expiration  of  two  years  from  the 
commission  of  the  oflfence. 

• 

The  informations  that  are  exhibited  in  the  name  of  the 
king  alone,  are  also  of  two  kinds :  first,  those  which  are  truly 
and  prc^rly  his  own  suits,  and  filed  er  officio  by  his  own 
immediate  officer,  the  attorney-general;  secondly,  those  in 
which,  thou^  the  king  is  the  nominal  prosecutor,  yet  it  is  at 
the  relation  of  some  private  person  or  common  informer; 
and  they  are  filed  by  the  king^s  coroner  and  attorney  in  the 
court  of  king's  bench,  usually  called  the  master  of  the  crown- 
<iffioe,  who  is  for  this  purpose  the  standing  officer  of  the 
public  The  objects  of  the  king's  own  prosecutions,  filed 
€s  officio  by  his  own  attorney-general,  are  properly  such  eooF- 
mous  misdemesnors,  as  peculiarly  tend  to  disturb  or  endanger  [  309  ] 
his  government,  or  to  molest  or  affiront  him  in  the  regular 
discharge  of  his  royiEd  fiinctions.  For  ofiences  so  high  and 
dangerous,  in  the  punishment  or  prevention  of  which  a  mo* 
menf  s  delay  would  be  fetal,  the  law  has  given  to  the  crown 
the  power  of  an  immediate  prosecution,  without  waiting  for 
any  previous  application  to  any  other  tribunal :  which  power, 
thus  necessary,  not  only  to  die  ease  and  safety,  but  even  tp 
the  very  existence  of  the  executive  magbtrate,  was  originally 
reserved  in  the  great  plan  of  the  English  constitution,  wherein 
provision  is  wisely  made  for  the  due  preservation  of  all  it's 
parts.  The  objects  of  the  other  species  of  informations,  filed 
by  the  master  of  the  crown-office  upon  the  complaint  or  relar 
tion^of  a  private  subject,  are  any  gross  and  notorious  misde- 
mesnors, riots,  batteries,  libels,  and  other  immoralities  of  an 
atrocious  kind^  not  peculiarly  tending  to  disturb  the  govern- 
ment, (for  those  are  left  to  the  aire  of  the  attorney-general,) 
but  which,  on  account  of  their  magiiitude  or  pernicious 
examplcf  deserve  the  most  public  animadversion.     And  wh^p 

,  •»  2H«wk.  P.C.  C.36.  51. 
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ta  iBfonnatioffi  is  filed,  either  thus,  or  by  the  attomey^eneral 
ex  cffieioj  it  must  be  tried  by  a  petit  jury  of  the  ooimty  where 
the  offence  arises :  after  whidh,  if  the  defendant  be  found  guilty, 
the  court  must  be  resorted  to  for  his  punishment. 

There  can  be  no  doubt  but  that  this  mode  of  prosecution 
by  information,  (or  suggestion,)  filed  on  record  by  the  king's 
attorney-general,  or  by  his  coroner  or  master  of  the  crowns 
oflSce  in  the  court  of  king's  bench,  is  as  antient  as  the  common 
law  itself  ^  For  as  the  king  was  bound  to  prosecute,  .or  at 
least  to  lend  the  sanction  of  his  name  to  a  prosecutor,  when- 
eyer  the  grand  jury  informed  him  upon  their  oaths  that  there 
was  a  sufilcient  ground  for  instituting  a  criminal  suit:  so^ 
when  these  his  immediate  officers  were  otherwise  suffidendy 
assured  that  a  man  had  committed  a  gross  nrisdemesnOTy 
either  personally  against  the  king  or  his  govermnent,  or 
against  the  public  peace  and  good  order,  they  were  at  liberty, 
without  waiting  for  any  farther  intelligence^  to  convey  that 
[  SIO  3  information  to  the  court  of  king's  bench  by  a  suggestion  oq 
record,  and  to  carry  on  the  prosecution  in  his  majesty's  nam^ 
But  these  informations  (of  every  kind)  are  confined  by  the 
constitutional  law  to  mere  misdemeanors  only :  for,  wherever 
any  capital  offence  is  charged,  the  same  law  requires  that  the 
accusation  be  warranted  by  the  oath  of  twelve  men,  before 
the  party  shall  be  put  to  answer  it.  And,  as  to  those  offences, 
in  which  informations  were  allowed  as  well  as  indictments,  so 
long  as  they  were  confined  to  this  high  and  respectable 
jurisdiction,  and  were  carried  on  in  a  legal  and  regular  course 
in  his  majesty's  court  of  king's  bench,  the  subject  had  no 
reason  to  complain.  The  same  notice  was  given,  the  same 
process  was  issued,  the  same  pleas  were  allowed,  the  same  trial 
by  jury  was  had,  the  same  judgment  was  given  by  the  same 
judges,  as  if  the  prosecution  had  originally  beaii  by  indict* 
ment.  But  when  the  stat.  8  Hen.  VII.  c.  1.  had  extended  the 
jurisdiction  of  the  court  of  star-chamber,  the  members  of 
which  were  the  sole  judges  of  the  law,  the  fact,  and  the 
penalty;  and  when  the  statute  llHen.VII.  c.3.  had  porw 
mitted  informations  to  be  brought  by  any  informer  upon  uaj 
penal  statute^  not  extending  to  life  or  member,  at  the  assises 
or  bdfore  the  justices  of  the  peace^  who  were  to  hear  vui 

<  1  Sb<m.U8« 
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detenniiie  the  same  according  to  their  own  discretion ;  then 
it  was,  that  the  legal  and  orderly  jurisdiction  of  the  court  of 
king's  bench  fell  into  disuse  and  oblivion,  and  Empson  and 
Dudley  (the  wicked  instruments  of  king  Henry  VII. )»  by 
hunting  out  obsolete  penalties,  and  this  tyrannical  mode  of 
prosecution,  with  other  oppressive  devices  ^  continually  har- 
assed the  subject  and  shamefully  enriched  the  crown.  The 
latter  of  these  acts  was  soon  indeed  repealed  by  statute 
1  Hen.VIIL  c.6.,  but  the  court  of  star-chamber  continued 
in  high  vigour^  and  daily  increasing  its  authority,  for  more 
than  a  century  longer;  till  finally  abolished  by  statute 
16  Car.  I.  c  10. 

Upon  this  dissolution  the  old  common  law  ^  authority  of 
the  court  of  king's  bench,  as  the  custos  morum  of  the  nationt 
being  found  necessary  to  reside  somewhere  for  the  peace  and 
good  government  of  the  kingdom,  was  again  revived  in  prac- 
tice ^  And  it  is  observable^  that  in  the  same  act  of  parlia-  C  311  J 
ment  which  abolished  the  court  of  star-chamber,  a  conviction 
by  information  is  expressly  reckoned  up,  as  one  of  the  legal 
modes  of  conviction  of  such  persons  as  should  offend  a  third 
time  against  the  provisions  of  that  statute  K  It  is  true,  sir 
Matthew  Hale,  who  presided  in  this  court  soon  after  the  time 
of  such  revival,  is  said  ^  to  have  been  no  friend  to  this  method 
of  prosecution :  and,  if  so,  the  reason  of  such  his  dislike  was 
probably  the  ill  use  which  the  master  of  the  crown-office 
then  made  of  his  authority,  by  permitting  the  subject  to  be 
harassed  with  vexatious  informations,  whenever  applied  to  by 
any  mtdicious  or  revengeful  prosecutor ;  rather  than  his  doubt 
of  their  legality,  or  propriety  upon  urgent  occasions  ^  For 
the  power  of  filing  informations,  without  any  controul,  then 
resided  in  the  breast  of  the  master:  and,  being  filed  in  the 
name  of  the  king,  they  subjected  tlie  prosecutor  to  no  costs, 
though  on  trial  they  proved  to  be  groundless.  This  oppres- 
sive use  of  them,  in  the  times  precedbg  the  revolution,  oc- 
casioned a  struggle,  soon  afler  the  accession  of  king  William  ^ 
to  procure  a  declaratbn  of  their  illegality  by  the  judgment 

*  1  And.  157.  s  Stat.  16  Cu,  I.  c.  10.  §  6. 

<  5  Mod.  464.  ^  5  Mod.  4S0. 

'  Siyi.  Rep.  817. 945.    Stjl.  pncL        *  1  &iQiid,901.     1  Sid.  174. 
Reg.  tU,  InfbmatioB,  pag.  187.  (edit.        ^  M.  1  W.&M.  5Mod.459.  Comb. 
1657.)    9  Sid.  71.     1  Sid,  15S.  141.     Par.  361.     1  Show.  106. 
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of  the  court  of  king's  bench.  But  sir  John  Holt,  who  then 
presided  there,  and  all  the  judges,  were  clearly  of  <q[>ini0n, 
that  this  proceeding  was  grounded  on  the  common  law,  and 
could  not  be  then  impeached.  And,  in  a  few  years  afterwards, 
a  more  temperate  remedy  was  applied  in  parliament,  by  sta- 
tute 4  and  5  W.&M.  c.l8.  which  enacts,  that  the  clerk  of  the 
crown  shall  not  file  any  information  without  express  direction 
from  the  court  of  king's  bench ;  and  that  every  prosecutor, 
permitted  to  promote  such  information,  shall  give  security  by 
a  recognizance  of  twenty  pounds  (which  now  seems  to  be  too 
small  a  sum)  to  prosecute  the  same  with  eflfeet;  and  to  pay 
costs  to  the  defendant,  in  case  he  be  acquitted  thereon,  unles» 
the  judge,  who  tries  the  information,  shall  certify  there  was 
reasonable  cause  for  filing  it;  and,  at  all  events,  to  pay  costs, 
[  312  ]  unless  the  information  shall  be  tried  within  a  year  after  issue 
joined.  But  there  is  a  proviso  in  this  act,  that  it  shall  not 
extend  to  any  other  informations  than  those  which  are  ex- 
hibited by  the  master  of  the  crown-office :  and,  consequently, 
informadons  at  the  king^s  own  suit,  filed  by  his  attotney^ge- 
neral,  are  no  way  restrained  thereby.  (10) 


(10)  The  granUng  permifltioii  to  file  an  information  b  a  matter  entirely 
within  the  discretion  of  the  court ;  but  certain  general  rules,  which  they 
have  lud  down  to  guide  that  discretion,  may  be  collected  from  the  bocAs, 
and  from'  these  they  never  depart,  unless  the  particular  drcumstances  take 
the  case  out  of  the  general  principle. 

The  first  rule  is,  that  the  party  applying  must  come  early ;  for  the  inoon- 
venience  of  deli^  till  a  grand  jury  sits,  is  one  main  ground  on  which  the 
proceeding  itself  is  to  be  justified.   And  this  is  a  rule  not  to  be  construed 
technically,  but  liberally,  so  that  when  a  public  officer  compluned  of  a  libel 
wluch  had  passed  through  several  editions,  the  last  of  whidi  was  published 
recently  before  the  complaint ;  but  several  grand  juries  had  sate  since  the 
publication  of  the  fint,  the  application  was  refused,  as  founded  in  substance 
on  the  first,  though  in  form  on  the  last  edition ;  the  matter  complained  of 
being  the  nme  in  both.  B.  v.  (fMeqra^  MS.  Mich.  1 S23.     (n  the  case  of 
applications  against  magistrates,  the  rule  b  become  almost  unalterable,  that 
leave  will  not  be  granted,  even  concBtionally,  if  the  party  applies  so  late  in 
the  second  term  after  the  alleged  oflhnoe  committed,  that  the  nu^iistrate 
cannot  show  cause  against  the  application  in  the  same  term ;  and  it  will 
not  be  enough  for  the  parly  applying  to  explain  the  delay,  by  swearing  that 
the  facts  had  only  reeentiy  come  to  hb  knowledge;  for  refusing  the  appli- 
cation does  not  preclude  inquiiy  by  the  ordinary  modes,  and  the  admitting 
wch  an  excuse  would  lead  to  easy  evasiQw  of  amost  usefiil  and  equitable  rule. 
It  b  obviousi  that  if  the  court  were  conditionally  to  grant  thaapplicatioa 
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There  is  one  species  of  informations,  still  farther  r^u- 
lated  by  statute  9  Ann.  c.20.  viz.  those  in  the  nature  of  a  writ 
o(  quo  warranto;  which  was  shewn,  in  the  preceding  volume', 
to  be  a  remedy  given  to  the  crown  against  such  as  had  usurped 
or  intruded  into  any  office  or  franchise.  The  modem  inform* 
ation  tends  to  the  same  purpose  as  the.  antient  writ,  being 
generaUy  made  use  of  to  tiy  the  civil  rights  of  such  franchises ; 
though  it  is  commenced  in  the  same  manner  as  other  inform* 

>  See  Vol.  III.  p.26S. 

at  such  a  time,  that  the  cause  against  it  could  not  be  shown  dll  the  third 
term,  the  general  consequence  would  only  be  delay  of  prosecutions ;  for  in 
the  interval  between  the  oifence  and  that  third  term  the  assises  must  have 
intervened,  at  which  the  applicant  might  present  a  bill  to  the  grand  jury. 
And  if  there  are  other  reasons  for  applying  to  the  court,  such  as  supposed 
prejudices  or  prepossessions  in  the  grand  jury  of  the  county,  still  it  is  un- 
fair to  keep  the  imputation  arising  firom  the  doubt  even,  whether  a  criminal 
information  ¥rill  not  be  filed,  hanging  over  the  head  of  a  public  functionary 
in  unneoessary  suspense.    B.  v.  Bishop,  5  B.  &  A.  6 1 S. 

A  second  rule  in  the  case  of  application  against  magistrates  is,  that  the 
affidavit  of  the  party  applying  must  directly  impute  corrupt  motives  for  the 
misconduct  complained  of;  the  court  will  not  lend  its  extraordinary  aid  to 
punish  either  their  ignorance  or  mistake,  but  leave  the  party  to  his  ordinary 
remedy  by  indictment  or  action.    JR.  v.  Borron,  S  B.  ft  A.  489. 

A  third  rule  is  applicable  to  the  case  of  informations  for  libels :  there,  if 
the  fibel  complained  of  imputes  to  an  individual  a  substantive  and  definite 
crime,  capable  of  being  distinctly  denied,  the  court  will  expect  that  he  who 
complains  of  the  chaige»  as  a  ground  for  the  extraordinary  interpoation  of 
the  court,  should  dutinctly,  upon  affidarit,  deny  the  being  guilty  of  it.  The 
justice  of  this  is  self-erident :  and  it  will  be  more  so,  when  it  b  recollected 
that  upon  the  trial  of  the  information,  the  defendant  would  not  have  the 
power  of  proving  the  truth  of  the  charge. 

A  fourth  nde  is,  that  where  the  act  complained  of  gives  the  individual  a 
right  of  action  also  for  civil  damages,  he  must  wuve  that  right,  unless  the 
court,  upon  hearing  the  whole  matter,  should  be  of  opinion  that  it  b  a 
proper  subject  to  be  tried  in  a  civil  action,  and  specifically  give  him  leave 
so  to  do.  B.  V.  Sparrow,  sT.  R.  198. 

Prosecutions  by  the  crown  for  misdemesnors,  whether  by  indictment  or 
information,  are  now  laid  under  certain  regulations  by  the  60  G.  III.  and 
iG.IV:  c  4 ,  which  enacts,  that  in  such  cases  the  court  shall,  if  required, 
order  a  copy  of  the  information  or  indictment  to  be  delivered,  after  ap- 
pearance^ finee  of  expence  to  the  defendant,  or  hb  attorney ;  and  if  the  at- 
torney or  solicitor-general  shall  not  bring  the  issue  to  trial  within  twelve 
calendar  months  after  the  plea  of  not  guilty  pleaded,  the  court  may,  on  the 
defendant's  application,  of  which  twenty  days'  notice  must  be  given  to 
the  attorney  or  solicitor-geQeFal,  allow  the  defendant  to  bring  on  the 
trial 
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ationsare^  by  leave  of  the  oourt,  or  at  the  will  of  the  attorney- 
general  :  being  properly  a  criminal  prosecution,  in  order  to 
fine  the  defendant  for  his  usurpation,  as  well  as  to  oust  him 
from  his  office ;  yet  usually  considered  at  present  as  merely 
a  civil  proceeding. 

These  are  all  the  methods  of  prosecution  at  the  suit  of 
the  king.  There  yet  remains  another,  which  is  merely  at  tlie 
suit  of  the  subject,  and  is  called  an  appeal. 

IV.  An  appeal,  in  the  sense  wherein  it  b  here  used,  does 
not  signify  any  c<»nplaint  to  a  superior  court  of  an  injustice 
done  by  an  inferior  one,  which  is  the  general  use  of  the  word; 
but  it  here  means  an  original  suit  at  the  time  of  it's  first  com- 
mencement". An  appeal,  therefore,  when  spoken  of  as  a 
criminal  prosecution,  denotes  an  accusation  by  a  private  sub- 
ject against  another,  for  some  heinous  crime;  demanding 
punishment  on  account  of  the  particular  injury  suflfered, 
rather  than  for  the  ofience  against  the  public  (11)  As  this 
method  of  prosecution  is  still  in  force,  I  cannot  omit  to  mea- 
1^  SIS  ]  ^^^  i^  •  ^^^  as  it  is  very  little  in  use,  on  account  of  the  great 
nicety  required  in  conducting  it,  I  shall  treat  of  it  very 
briefly ;  referring  the  student  for  more  particulars  to  other 
more  voluminous  compilations  '• 

This  private  process,  for  the  punishment  of  public  crimes,. 
*  had  probably  its  original  in  those  times  when  a  private  pe- 

cuniary sadsikction,  called  a  weregildj  was  constantly  paid  to 
the  party  injured,  or  his  relations,  to  expiate  enormous  of- 

■"  It  it  derived  IWnb  die  ncnch,  dgnilim  the  nine  m  the  onliiiAry  sense 

••  uppOer;*  the  verb  actiTe,  which  sig-  of  «  appeid"  in  Ei^llsb. 
nite  to  call  upon, summon,  or  cfaellenge        "  S  Hawk.  P.  C  di.  SS. 
one;  and  not  the  verb  neuter,  which 


(11)  It  seems  more  correct,  to  say  with  Hawkins,  P.C.  b.ii.  c.85.  s.]. 
that  an  appeal  was  the  party's  private  aetion,  prosecnting  aUo  for  the 
crown  in  respect  of  the  oflhnoe  against  the  public ;  because,  as  wiU  be 
stated  at  page  315,  the  trial  €»f  an  appeal  was  deemed  to  have  satisfied  pub* 
lie  as  well  as  private  Justice,  and  an  acquittal  upon  it  was  a  bar  to  an  in- 
dictment But  the  whole  law  of  appeals  is  now  little  more  than  matter  of 
enriosity,  for  the  public  scttention  having  been  drawn  to  the  subject  by  the 
appeal  of  Ashford  agdnst  Thornton,  for  the  murder  of  his  aster, 
(1  B.^  A.  403.)  the  59  G.  III.  c.  46.  was  passed,  which  abolishes  all  appeals 
of  treason,  murder,  felony,  or  other  offences. 
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fences.  This  was  a  custom,  derived  to  us^  m  common  with 
other  northern  nations^,  from  our  ancestors,  the  antient 
Germans;  among  whom,  according  to  Tacitus p,  <^  luilttr 
"  homicidium  certo  armentorwn  acpecorum  numero;  redpitque 
^^  satisfactionem  universa  domusV*  (12)  In  the  same  manner 
by  the  Irish  Brehon  law,  in  case  of  murder,  the  Brehon  or 
judge  was  used  to  compound  between  the  murderer  and  the 
friends  of  the  deceased  who  prosecuted  him,  by  causing 
the  malefactor  to  give  unto  them,  or  to  the  child  or  wife  of 
him  that  was  slain,  a  recompense  which  they  called  an 
eriack  ^  And  thus  we  find  in  our  Saxon  laws  (particularly 
those  of  king  Athelstan ')  the  several  weregilds  for  homicide 
established  in  progressive  order  from  the  death  of  the  oeorl 
or  peasant,  up  to  that  of  the  king  himself^.  And  in  the 
laws  of  king  Henry  I.  \  we  have  an  account  of  what  other 

«  Sdernh.  dtjurt  Sueon.  L  3.  c.  4.  '  Tlie  weregild  of  a  ceorl  was  266 

^  deAf.  G.  C.91.  tfarysmas,  that  of   the  king   90,000; 

4  And  in  another  place,  (€.19.)  <<i)e-  each  thryfina  being  equal  to  about  a 

**  kctis, pro  modo poena  ,'  equorumpeok'  ihilling  of  our  present  money.     Hie 

*'  rumque  numero  ammcH  muldantur,  weregild  of  a  subject  was  paid  entirely 

*'  Pars  mulctae  regi  tW  cwitad  ;  pan  ipti  to  the  relations  of  the  party  slain ;  but 

**  gw  vmdicatur,  vd  propmpds  ^fus,  er-  that  of  the  king  was  divided ;  one  half 

**  joMfw.*'  being  paid  to  the  public^  the  other  to 

'  Spenser's  State  of  Ireland,  p.,1513.  the  rojal  family. 

edU.  Hughes.  "  c.  12. 

'  Judic.  Cwii.Lund.VrQk.  71. 


(12)  Accordiog  to  an  author  whom  I  have  before  cited,  the  word  were^ 
gm  is  compounded  of  the  German  words  wehr,  defence,  or  guarantee, 
and  geldf  money,  and  signifies  the  price  paid  by  htm  who  had  injured  an- 
other, for  protection  to  be  aflbrded  him  by  the  public,  against  that  person's 
reyenge.  He  marks  it  as  the  first  step  made  by  our  northern  ancestors 
to  the  placing  the  punishment  of  indiyidual  wrongs  in  the  hands  of  the 
public.  In  the  earliest  traces  which  can  be  found  of  it,  it  seems  to  hare 
been  a  private  arrangement  between  the  parties,  by  the  intervention  of 
their  mutual  friends;  then  the  laws  fixed  the  sum,  which  should  be  deemed 
a  sufficient  compensation  for  each  injury;  and,  finally,  on  the  payment  of 
that  sum,  took  the  injuring  party  under  their  protection,  and  forbade  the 
injured  family  to  prosecute  their  revenge.  At  this  stage  it  became  na- 
tunil  that  a  part  of  the  weregild  should  be  paid  to  the  public;  the  re- 
mainder went  to  the  injured  person  or  his  fiunily ;  and  the  whole  was  made 
up  by  the  joint  contributioii  of  the  individual  and  his  family.  This  was 
the  natural  result  of  its  beii^  a  system  substituted  for  one  in  which  a 
man's  family  took  part  in  all  his  quarrels,  and  were  of  course  exposed 
the  consequences  of  all  his  actions.    1  Meyer,  1 26,  Ac. 
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ofifences  were  then  redeemable  by  weregUd,  and  what  were 
not  so  \  As,  therefore,  during  the  continuance  of  this  cus- 
tom, a  process  was  certainly  given,  far  recovering  the  were- 
gild  by  the  party  to  whom  it  was  due ;  it  seems  that,  when 
[  314*  ]  these  ofienoes  bydegprees  grew  no  longer  redeemable,  the 
private  process  was  still  continued,  in  order  to  insure  the 
infliction  of  punishment  upon  the  oflfender,  though  the  party 
injured  was  allowed  no  pecuniary  compensation  for  the 
cffeooe. 

But,  though  appeals  were  thus  in  the  nature  of  prosecu- 
tions for  some  atrocious  injury  committed  more  immediately 
against  an  individual,  yet  it  also  was  antiently  permitted,  that 
any  subject  might  appeal  another  subject  of  high  treason, 
either  in  the  courts  of  common  law  *",  or  in  parliament,  or 
(for  treasons  committed  beyond  the  seas)  in  the  court  of  the 
high  constable  and  marshal.  The  cognizance  of  appeals  in 
the  latter  still  continues  in  force;  and  so  late  as  1681  there 
was  a  trial  by  battel  awarded  in  the  court  of  chivalry,  on  such 
an  appeal  of  treason/  :  but  that  in  the  first  was  virtual^  abo-^ 
lished*  by  the  statutes  5£dw.III.  c.9.  and  25£dw.IIL  st5. 
c  4.,  and  in  the  second  express^  by  statute  I  Hen.IV.  c  14. 
So  that  the  only  appeals  now  in  force,  for  things  done  within 
the  realm,  are  appeals  of  felony  and  mayhem.  (18) 

An  appeal  otJHomf  may  be  brought  for  crimes  committed 
either  against  the  parties  themselves,  or  their  relations.  The 
crimes  against  the  parties  themselves  are  larciny^  rape,  and 
arson.    And  for  these,  as  well  as  for  mayhem,  the  persons 

^  In  Tuikcy  this  principlie  is  sUU  Uie  matter  lor  money,  nothing  more 

ctrried  to  fiu*,  that  eren  murder  is  nerer  u  said  about  it.     (Lady  M.  W.  Mon- 

prosecuted  by  the  officers  of  the  go-  tague,  lett.  48.) 

vcmment,  as  with  us.     It  is  the  buai-  *  Britt.  c.2S. 

ness  of  the  next  reUtiona,  and  them  '  By  Donald  lord  Rea  against  DaTid 

only,  to  revenge  the  slaughter  of  thdr  Ramsey.  (Rushw.  ToLii.  part 2.  p.  11 2.) 

kinsmen;   and  if  they  rather  choose  *  1  HaLP.C.349. 
(as  they  genersUy  do)  to  compound 


(13)  Hawkins,  b.ii.  c.28.  s.  29.  doubts  whether  appeab  of  treason  were 
abolished,  as  t^p  text  supposes,  and  hb  doubt  receiTes  some  countenance 
by  the  fact  of  the  legish^ure  recognidng  them .  as  a  subsistiQg  mode  of 
trial,  in  the  59GiII.  c  46.  mentioned  in  note  (i  i  )• 
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robbed,  ravbhed,  inaimed,  or  whose  hoiises  are  burnt,  may 
institute  this  private  process.  The  only  crime  against  one's 
rdation,  for  which  an  appeal  can  be  brought,  is  that  ofkUUng 
him,  by  either  murder  or  manslaughter.  But  this  cannot  be 
lMt>nght  by  every  relation :  but  only  by  the  wife  for  the  death 
of  her  husband,  or  by  the  heir  male  for  the  death  of  his  an- 
cestor ;  whidi  heirship  was  also  confined,  by  an  ordinance 
of  king  Henry  the  first,  te  the  four  nearest  degrees  of  blood*. 
It  is  given  to  the  wife  on  account  of  the  loss  of  her  husband : 
therefore^  if  she  marries  again,  before  or  pending  her  appeal, 
it  is  lost  and  gone;  or,  if  she  marries  after  judgment,  she 
shall  not  demand  execution.  The  heir,  as  was  said,  must 
also  be  heir  male,  and  such  a  one  as  was  the  next  heir  by  the  C  315  '] 
course  of  the  common  law,  at  the  time  of  the  killing  of  the 
ancestor.  But  this  rule  has  three  exceptions :  1.  If  the  per- 
son killed  leaves  an  innocent  wife,  she  only,  and  not  the  heir, 
shall  have  tha  appeal :  2.  If  there  be  no  wife,  and  the  heir 
be  accused  of  the  murder,  the  person,  who  next  to  him  would 
have  been  heir  male,  shall  bring  the  appeal :  S.  If  the  wife 
kills  her  husband,  the  heir  may  appeal  her  of  the  death. 
And,  by  the  statute  of  Gloucester,  6  Edw.  I.  c  9.  all  appeals 
of  death  must  be  sued  within  a  year  and  a  day  after  the  com- 
pletion of  the  felony  by  the  death  of  the  party :  which  seems 
to  be  only  declaratory  of  the  old  common  law :   for  in  the  • 

Crothic  constitutions  we  find  the  same  '<  praescripiio  annalis^ 
^  quae  currit  adversus  actorem^  si  de  hamicida  ei  mm  constet 
^  intra  annum  a  caede  facta^  nee  quenquam  interea  arguat  et 
«  aeeuset^r 

These  appeals  may  be  brought  previous  to  an  indictment : 
and  if  the  ^pellee  be*  ^quitted  thereon,  he  cannot  be  after- 
wards indicted  for  the  same  ofience.  In  like  manner  as'  •by 
the  old  Gothic  constitution,  if  any  offender  gained  a  verdict  in 
his  fevour,  when  prosecuted  by  the  party  injured,  he  was  also 
understood  to  be  acquitted  of  any  crown  prosecution  for  the 
same  ofience  ^ :  but,  on  the  contrary,  if  he  made  his  peace 
with  the  king,  still  he  might  be  prosecuted  at  the  suit  of  the 
party.     And  so^  with  us,  if  a  man  be  acquitted  on  an  indict- 


r.  C.8. 17.  '  /ftctf.  /.I.  e,S, 

^  Slienih.  d£  jwre  Goik.  L  S.  c.4. 
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ment  of  murder,  or  found  guilty,  and  pardoned  by  the  Ung^ 
Btill  he  ought  not  (in  strictness)  to  go  at  large,  but  be  impri- 
soned or  let  to  bail  till  the  year  and  day  be  past,  by  virtue  of 
the  statute  S  Hen.  VIL  a  1.,  in  order  to  be  forthcoming  to 
answer  any  appeal  for  the  same  felony,  not  having  as  yet 
been  puni^ed  for  it,  thot^h,  if  he  hath  been  found  guilty  of 
manslaughter  on  an  indictment,  and  hath  had  the  benefit  of 
clergy,  and  suflfered  the  judgment  of  the  law,  he  cannot  a£> 
terwards  be  appealed ;  for  it  is  a  maxim  in  law,  that  "  nemo 
<*  bis  punitnr  pro  eodem  ddictor  Before  this  statute  was  made^ 
it  was  not  usual  to  indict  a  man  for  homicide  within  the  time 
limited  for  appeals :  which  produced  very  great  inconvenience, 
of  which  more  hereafter  **. 

[  316  ]  If  the  appellee  be  acquitted,  the  appellor  (by  virtue  of  the 
statute  of  West.  2.  ISEdw.  I.  c.12.)  shall  suffer  one  year's 
imprisonment,  and  pay  a  fine  to  the  king,  besides  restitution 
of  damages  to  the  party  for  the  imprisonment  and  infiuny 
which  he  has  sustained :  and,  if  the  appellor  be  incapable 
to  make  restitution,  his  abettors  shall  do  it  for  him,  and 
also  be  liable  to  imprisonment.  Tliis  provision,  as  was  fore- 
seen by  the  author  of  Fleta%  proved  a  great  discouragement 
to  appeals  ;•  so  tfast  thenceforward  they  ceased  to  be  in  com- 
mon use. 


If  the  appellee  be  found  guilty  he  shall  suffer  the  same 
judgment,  as  if  he  had  been  convicted  by  indictment :  but 
with  this  remarkable  difierence ;  that  on  an  indictment,  which 
is  at  the  suit  of  the  king,  the  king  may  pardon  and  remit  the 
execution;  on  an  appeal,  which  is  at  the  suit  of  a  private 
subject,  to  make  an  atonement  for  iiie  private  wrongs  the 
king  can  no  more  pardon  it,  than  he  can  remit  the  damages 
recovered  in  an  action  of  battery  '•  In  like  manner  a^  while 
the  weregild  continued  to  be  paid  as  a  fine  for  homicide,  it 
could  not  be  remitted  by  the  king's  authority  >.  And  the 
antient  usage  wa%  so  late  as  Henry  the  fourth's  time,  that  all  the 
relations  of  the  shun  should  drag  the  appellee  to  the  place  of 
eoEecution^ :  |k  custCMn  founded  upon  that  savage  i^rit  of  &- 


'  SMpag.  335. 
«  I.  1.  C.S4.  S4§. 
'SHawk.  P.C.  0.37.  §35. 
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mily  resentment,  which  prevailed  universally  through  Europe 
after  the  irruption  of  the  northern  nations,  and  is  peculiarly 
attended  to  in  their  several  codes  of  law ;  and  which  prevails 
even  now  among  the  wild  and  untutored  inhabitants  of  Ame- 
rica: as  if  the  finger  of  nature  had  pointed  it  out  to  mankind, 
in  their  rude  and  uncultivated  state  *•  However,  the  punish- 
ment of  the  offender  may  be  remitted  and  discharged  by  the 
concurrence  of  all  parties  interested ;  and  as  the  king  by  his 
pardon  may  frustrate  an  indictment,  so  the  appellant  by  his 
release  may  discharge  an  appeal^;  ^^  nam  quilibet potest  re^  [  317  ] 
**  nunciare  juri  pro  se  introductoJ* 

These  are  the  several  modes  of  prosecution  instituted  by 
the  laws  of  England  for  the  punishment  of  offences;  of  which 
that  by  indictment  is  the  most  general.  I  shall,  therefore,  con- 
fine my.  subsequent  observations  principally  to  this  method  of 
prosecution ;  remarking  by  the  way  the  most  material  vari- 
ations that  may  arise,  from  the  method  of  proceeding  by 
rither  information  or  appeal. 

'  Robcrtaon,  Cha.  V.  i.45.  ^  1  Hal.  P.C.  9. 
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CHAPTER   THE   TWENTY-FOURTH. 


OP  PROCESS  UPON  AN  INDICTMENT. 


\^E  are  next,  in  the  fourth  place,  to  inquire  into  the  man- 
ner of  issuing  process^  after  indictment  found,  to  bring 
in  the  accused  to  answer  it.  We  have  hitherto  supposed  the 
ofiender  to  be  in  custody  before  the  finding  of  the  indictment; 
in  which  case  he  is  immediately  (or  as  soon  as  convenience 
permits)  to  be  arraigned  thereon.  But  if  he  hath  fled,  or 
secretes  himself,  in  capital  cases;  or  hath  not,  in  smaller 
misdemesnors,  been  bound  over  to  appear  at  the  assises  or 
sessions,  still  an  indictment  may  be  preferred  against  him  in 
his  absence ;  since,  were  he  present,  he  could  not  be  heard 
before  the  grand  juiy  against  it  And,  if  it  be  found,  then 
process  must  issue  to  bring  him  into  court;  for  the  indictment 
cannot  be  tried,  unless  he  personally  iqppears :  according  to 
the  rules  of  equity  in  all  cases,  and  the  express  provision  of 
statute  28  Edw.  III.  c.8.  in  capital  ones,  that  no  man  shall  be 
put  to  death,  without  being  brought  to  answer  by  due  process 
of  law. 

The  proper  process  on  an  indictment  for  any  petit  misde- 
mesnor,  or  on  a  penal  statute,  is  a  writ  of  venire  Jaciasj  which 
is  in  the  nature  of  a  summons  to  cause  the  party  to  appear. 
And  if  by  the  return  to  such  venire  it  i^pears,  that  the  party 
hatb  lands  in  the  county  whereby  he  may  be  distrained^  then 
a  distress  infinite  shall  be  issued  from  time  to  time  till  he  ap- 
pears. But  if  the  sheriff  returns  that  he  hath  no  lands  in 
his  bailiwick,  then  (upon  his  non-appearance)  a  writ  of  ccpias 
[  319  ]  shall  issue,  which  commands  the  sheriff  to  take  his  body,  and 
have  him  at  the  next  assises ;  and  if  he  cannot  be  taken  upon 
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tbe  first  capiasj  a  second  and  a  third  shall  issue,  called  an  aHaSf 
and  a  pluries  capias.  But,  on  indictments  for  treason  or 
felony,  a  capias  is  the  first  process :  and,  for  treason  or  homi- 
cide, only  one  shall  be  allowed  to  issue  S  or  two,  in  the  case 
of  other  felonies,  by  statute  25  Edw.  III.  st«  5.  c.  14.,  though  the 
usage  is  to  issue  only  one  in  any  felony;  the  provisions  of  this 
statute  being  in  most  cases  found  impracticable  **.  And  so, 
in  the  case  of  misdemesnors,  it  is  now  the  usual  practice  for 
any  judge  of  the  court  of  king^s  bench,  upon  certificate  of 
an  indictment  found,  to  aw^  a  writ  of  capias  Immediately, 
in  order  to  bring  in  the  defendant  But  if  he  absconds,  and 
it  is  thought  proper  to  pursue  him  to  an  outlawry,  then  a 
greater  exactness  is  necessary. .  For,  in  such  case,  after  the 
several  writs  have  issued  in  a  regular  number,  according  to 
the  nature  of  the  respective  crimes,  without  any  effect^  the 
c^ender  shall  be  put  in  the  exigent  in  order  to  his  outlawry ; 
that  is,  he  shall  be  exacted,  proclaimed,  or  required  to  sur* 
render  at  five  county  courts ;  and  if  he  be  returned  quitUo 
exaduSf  and  does  not  appear  at  the  fifth  exaction  or  requisi- 
tion, then  he  is  adjudged  to  be  outlawed^  or  put  out  of  the 
protection  of  the  law;  so  that  he  is  incapable  of  taking  the 
benefit  of  it  in  any  respect,  either  by  bringing  actions  ctr 
otherwise. 

■ 

The  punishment  for  outlawries  upon  indictments  for  mis- 
demesnors, is  the  same  as  for  outla^ies  upon  civil  actions ; 
(of  which,  and  the  previous  process  by  writs  of  capias^  exigi 
jfaciaSf  and  proclamationj  we  spoke  in  the  preceding  book^;) 
viz.  forfeiture  of  goods  and  chattels.  But  an  oudawry  in 
treascm  or  felony  ampunts  to  a  conviction  and  attainder  of  the 
offence  charged  in  tiie  indictment,  as  much  as  if  the  offender 
had  been  found  guilty  by  his  country  \  His  life  is  however 
/still  under  the  protection  of  the  law,  as  hath  formerly  been 
ob^^rved^:  so  that  though  antientiy  an  outlawed  felon  wa3  said  [  320  ] 
to  have  caput  lupitiumi  and  might  be  knocked  on  the  head  like 
a  wol^  by  any  one  that  should  meet  him';  because  having 
renounced  all  law,  he  was  to  be  dealt  with  as  in  a  state  of 
nuture,  when  every  ope  that  should  find  him  might  f/lig^  him : 

*  8m  AppMd.  51.  ^  S  VUX.  P.C.  2X)5. 

"  8  HaL  P.  C.  195.  'See  pig.  17S. 

«i|ee;Vq^..m.jptg.S8$,^.  ^^iff.cA.    Co.XJlt.  188. 
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yet  now,  to  avoid  such  inhumanity,  it  is  holden  that  no  man 
.s  entitled  to  kill  him  wantonly  or  wilfully;  but  in  so  doing 
is  guilty  of  murder  ^  unless  it  happens  in  the  endeavour  to 
apprehend  him  K  For  any  person  may  arrest  an  oudaw  on 
a  criminal  prosecution,  either  of  his  own  head,  or  by  writ  or 
'warrant  of  capias  utlagatumj  in  order  to  bring  him  to  execu- 
tion. But  such  outlawry  may  be  frequently  reversed  by  writ 
of  error ;  the  proceedings  therein  being  (as  it  is  fit  they  should 
be)  exceedingly  nice  and  circumstantial :  and,  if  any  single 
minute  point  be  omitted  or  misconducted,  the  whole  outlawry 
is  illegal,  and  may  be  reversed :  upon  which  reversal  the  party 
accused  is  admitted  to  plead  to,  and  defend  himself  against, 
the  indictment 

Thus  mudi  for  process  to  bring  in  the  oflender  after  in- 
dictment found;  during  which  stage  of  the  prosecution  it  is, 
that  writs  o(  certiorari /hcias  are  usually  had,  though  they  may 
be  had  at  any  time  before  trial,  to  certify  and  remove  the  in- 
dictment, with  all  the  proceedings  thereon,  from  any  inferior 
court  of  priminal Jurisdiction  into  the  court  of  king's  bench; 
which  b  the  sovereign  ordinary  court  of  justice  in  causes 
criminal,  -And  this  is  frequently  done  for  one  of  these  four 
purposes;  either^  1.  To  consider  and  determine  the  validity 
of  app^k  or  indictments  and  the  proceedings  thereon;  and 
to  quash  pr  confirm  them  as  there  is  cause :  or,  2.  Where  it 
is  surmised  that  a  partial  or  insufficient  trial  will  probably  be 
had  in  the  court  below,  the  indictment  is  removed,  in  order  to 
have  the  prisoner  or  defendant  tried  at  the  bar  of  the  court  of 
king's  bench,  or  before  the  justices  of  nisi  prim:  or,  3.  It  is 
so  removed,  in  order  to  plead  the  king's  pardon  there:  or, 
4.  To  issue  process  of  outlawry  against  the  offender,  in  those 
r  521  1  counties  or  places  where  the  process  of  the  inferior  judges 
will  not  reach  him  \  Such  writ  of  certiorari^  when  issued 
and  delivered  to  the  inferior  court  for  removing  any  record  or 
other  proceeding,  as  well  upon  indictment  as  otherwise,  super- 
sedes the  jurisdiction  of  such  inferior  court,  and  makes  all 
subsequent  proceedings  therein  entirely  erroneous  and  illegal ; 
unl^s  the  court  of  king's  bench  remands  the  record  to  the 
court  below,  to  be  there  tried  and  detenmned.    A  certiorari 

•  1  Hdl  P.C.  497^       ^Briebn,  L  S.  tr.i.  c.ll.         <  S  HatP.  C.  9ia 
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may  be  granted  at  the  instance  of  either  the  prosecutor  or 
the  defendant ;  the  former  as  a  matter  of  right,  the  latter  as 
a  matter  of  discretion ;  and  therefore  it  is  seldom  granted 
to  remove  indictments  from  the  justices  of  gaol-delivery,  or 
after  issue  joined  or  confession  of  the  fact  in  any  of  the  courts 
below  ^  (1) 

At  this  stage  of  prosecution  also  it  is,  that  indictments 
found  by  the  grand  jury  against  a  peer  must  in  consequence 
of  a  writ  of  certiorari  be  certified  and  transmitted  into  the 
court  of  parliament,  or  into  that  of  the  lord  high  steward  of 
Great  Britain ;  apd  that,  in  places  of  exclusive  jurisdiction, 
as  the  two  universities,  indictments  must  be  delivered  (upon 
challenge  and  claim  of  cognizance)  to  the  courts  therein 
established  by  charter,  and  confirmed  by  act  of  parliament 
to  be  there  respectively  tried  and  determined. 

k  8  Hftwk.F.C.  C.S7.  §  S7.     S  Burr. 749. 

(1)  With  regard  to  the  prosecutor,  there  is  a  disdnction  between  cases 
which  are  actoaily  prosecuted  by  the  officer  of  the  crown,  on  behalf  of  die 
rights  of  the  crown;  and  those  in  which  the  prosecution  is  really  by  a 
private  person,  using  only  the  name  of  the  crown,  as  it  must  be  used  in  ^tl 
prosecutions.  In  the  former,  the  court  exeroise  no  discretion,  for  the  king^ 
it  is  said,  has  a  right  to  choose  his  court ;  in  the  latter,  they  will  refuse  it 
upon  good  cause  shewn,  though  in  the  first  instance  they  will  not  call  upon 
the  prosecutor  to  shew  any.    R,  v,  Qace,  4  Burr.  2458. 

The  removal  of  indictments  for  misdemesnors  frop  the  general  or 
quarter  sessions  by  defendants,  is  regulated  by  several  statutes,  which  limit 
the  time  during  which,  and  the  conditions  upon  which,  a  certiorari  shall  be 
gmnted,  so  as  to  prevent  its  being  applied  formerely  for  the  purposoi  of 
dalay* 
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CHAPTER  THE  TWENTY-FIFTH. 


OF  ARRAIGNMENT  and  it's 
INCIDENTS. 


"^DCp^EN  the  oflfender  eithter  appears  volnntarily  to  an  indict- 
ment,  or  was  before  in  custxxij,  or  is  brou^t  in  upon 
criminal  process  to  answer  it  in  the  proper  court,  lie  is  imme- 
diately to  be  arraigned  thereon ;  which  is  the  fifth  stage  of 
crimmal  prosecution. 

To  arraign,  is  nothing  dse  but  to  call  the  prisoner  to  the 
Ibar  of  the  court,  to  answer  the  matter  charged  upon  him  in 
the  indictments  The  prisoner  is  to  be  called  to  the  bar  by 
)iis  name;  and  it  is  laid  down  in  our  antient  books  ^  that, 
tiioogh  nnder  an  indictment  cf  the  highest  nature,  he  must 
be  brought  to  the  bar  without  irons,  or  any  manner  of 
shackles  or  bdnds;  unless  there  be  evident  danger  of  an  es- 
€ape»  and  then  he  may  be  secured  with  irons.  But  yet  in 
Layer's  case,  A.D.  1722,  a  diflerence  was  taken  between  the 
time  of  arraignment  and  the  time  of  trial ;  and  accordingly 
the  prik>ner  stood  at  the  bar  in  chains  during  the  time  of  his 
arraignments  (1) 

C  S2S  3      When  he  is  brought  to  the  bar,  he  is  called  upon  by  name 
to  hold  up  his  hand :   which,  though  it  may  seem  a  trifling 

>  SHid.  P.asi6.  78.    S  Inst.  34.  KeL  la   SHd.  P.a 

^  Bivct.  I.  S.  fr.S.  de  cortm.  c.  18.  919.     8  Hawk.  P.C.  c.  88.  $  1. 

IS.  Mirr.  c.5.  ted.  1.  f  54.  Flct.  /.I.        «  State  TViiOi,  VI.  890. 

c.  SI.  $  1.    Brit.  e.  5.    Staundf.  P.C. 

(1)  The  distiiiction  takeo  in  Lajrer't  caae  was  adopted  in  Waite'i  case. 
iLew^.Cr.Css. 


C91.S5.  WRONGS.  S9S 

circumstance,  3rel  is  of  this  in)portance»  that  by  the  holding 
up  of  his  hand  amstat  de  persona,  and  he  owns  himself  to  b« 
of  that  name  by  which  he  is  called^.  However,  it  b  not  an 
indispensable  ceremony ;  for,  being  calculated  merely  for  tb« 
purpose  of  identifying  the  perscxi,  any  other  acknowledgment 
will  answer  the  purpose  as  well ;  th^efore,  if  the  prisoner  ob- 
stinately and  contemptuously  refuses  to  hold  up  his  hand,  but 
confesses  he  is  the  person  named^  it  is  fiiUy  sufficient  *• 

Thxn  the  indictment  is  to  be  read  to  him  distinctly  in  Ae 
English  tongue,  (which  was  law,  even  while  all  other  proceedr^ 
ings  were  in  Latin,)  that  he  may  fully  understand  la»  charge. 
After  which  it  is  to  be  demanded  of  him,  whether  be  be  gmlty 
of  the  crime  whereof  he  stands  indicted,  or  not  goihy.  By 
the  old  common  law  the  accessory  could  not  be  «rra%ned  till 
the  principal  was  attainted,  unless  be  chose  it ;  for  he  mi^it 
waive  the  benefit  of  the  law :  and  therefore  principal  and  ao** 
cessory  might,  and  may  still,  be  amugned,  and  plead,  and 
also  be  tried  together*  But  otherwise,  if  the  principal  had 
never  been  indicted  at  all,  had  stood  mute,  had  diallenged 
jdxyve  thirty-five  jurors  peremptorily,  (2)  hid  claimed  the 
benefit  of  clergy,  had  obtained  a  paidon,  or  had  died  before 
attainder,  the  accessory  in  imy  of  these  cases  could  not  be 
anreugned :  for  non  constitit  whether  any  felony  was  committed 
or  no^  tili  the  princi^Md  was  attainted;  and  it  mij^  so  happen 
that  the  accessory  should  be  convicted  one  day,  and  the  prin- 
cipal acquitted  the  next,  which  would  be  absurd.  However, 
this  absurdity  could  only  haj^en,  where  it  was  possible,  that  m 
trial  of  the  principal  might  be  had,  subsequent  to  that  of  die 
accessory ;  and  therefore  die  law  still  continues,  that  die  ao- 
oessory  shall  not  be  tried,  so  long  as  the  principal  remains 
liable  to  be  tried  heveafter.  But  by  statute  1  Ann.  C..9.  if  [  S84  ] 
the  principal  be  once  convicted,  and  before  attainder,  (diat  is, 
before  he  receives  judgment  of  deadi  or  outlawry,)  be  is  de- 
livered by  pardon,  the  benefit  of  clergy,  or  otherwise ;  or  if 
ihe  prinoqnd  stands  mate,  or  challengies  peiemptoifly  above 

*  9  HflL  P.C.  Sid/  •  Raym.  408. 


Cs)  As  to  the  elfect ^f  diaWflnging  more*than  thir^jfive  joron  ficremp- 
torily,  we  pott,  S54. 
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the  legal  number  of  jurors,  so  as  never  to  be  convicted  at  all ; 
in  any  of  these  cases,  in  which  no  subsequent  trial  can  be 
had  of  the  principal,  the  accessory  may  be  proceeded  against, 
as  if  the  principal  felon  had  been  attainted ;  for  there  is  no 
danger  of  future  contradiction.  And  upon  the  trial  of  the 
accessory,  as  well  after  as  before  the  conviction  of  the  prin- 
cipal, it  seems  to  be  the  better  opinion,  and  founded  on  the 
true  spirit  of  justice'',  that  the  accessory  is  at  liberty  (if  he 
can)  to  controvert  the  guilt  of  his  supposed  prindpal,-  and  to 
prove  him  innocent  of  the  charge,  as  well  in  point  of  tact  as 
in  point  of  law. 

When  a  criminal  is  arraigned,  he  either  stands  mute^  or 
<onfissses  the  feet ;  which  circumstances  we  may  call  incidents 
to  the  arraignment :  or  eke  he  pleads  to  the  indictment,  which 
js  to  be  considered  as  the  next  stage  of  proceedings.  But, 
£rst,  let  415  observe  these  incidents  to  the  arraignment,  of 
^standing  mute,  or  confession. 

I.  Reoularlt  a  prisoner  is  said  to  stand  mute,  when, 

'being  arraigned  for  treason,  or  fdony,  he  either,  1.  Makes  no 

*answer>at*all:  or,  2.  Answers  foreign  to  the  puipose,  or  with 

-such  matter  as  is  not  allowable ;  and  will  not  answer  other* 

wise :  or^  9«  Upon  having  pleaded  not  guilty,  refuses  to  put 

.himself  Upon  the  country'.    If  he  says  nothing,  the  court 

-ought  ;i^j^  qfficio  to  impannel  a  jury  to  inquire  whether  he 

stands  obstinately  mute,  or  whether  he  be  dumb  ex  visitdtione 

Iki.     If  the  latter  appears  to  be  the  case,  the  judges  of  the 

court  (who  are  to  be  of  counsel  for  the  prisoner,  and  to  see 

that  he  hath  law  and  justice)  shall  prooeed  to  the  trial,  and 

examine  all  points  as  if .  he  had  pleaded  not  guilty  K     But 

whether  judgment  of  death  can  be  given  agsmst  such  a  pri- 

[  S9B  'i  sbner  who  hath  never  pleaded,  and  can  say  nothing  in  arrest 

of  judgment,  Is  a  point  yet  undetermined  *• 

If  he  be  found  to  be  obstinately  mute,  (which  a  prisooi^ 
hath  been  held  to  be  that  hath  cut  out  bis  6i^  tongue  S)  thtoy 
if  it  be  on  an  indictment  of  high  treason,  it  hath  long  bee» 

f  Fofter,  S65,  it.  *  2  Hal.  P.  C.  31 7. 

<  9  Hftl.  P.C.316.  ^  S  Inab  i78. 

^  SHawk.  P.C.  c  SO,  S 7. 
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clearly  settled,  that  standing  mute  is  an  equivalent  to  a  oon- 
viction,  and  he  shall  receive  the  same  judgment  and  exe- 
cution \  And  as  in  this  the  highest  crime,  so  also  in  the 
lowest  species  of  felony,  viz.  in  petit  larciny,  and  in  all  rais- 
demesnors,  standing  mute  hath  always  been  equivalent  to  con- 
viction. But  upon  appeals  or  indictments  for  other  felonies, 
or  petit  treason,  the  prisoner  was  not,  by  the  antient  law, 
looked  upon  as  convicted,  so  as  to  receive  judgment  for  the 
felony ;  but  should,  for  his  obstinacy,  have  received  the  terrible 
sentence  of  penance j  or  peine  (which,  as  will  appear  presently, 
was  probably  nothing  more  than  a  corrupted  abbreviation  of 
prisone)  forte  et  dure. 

Before  this  was  pronounced,  the  prisoner  had  not  only 
trina  admonitiOj  but  also  a  respite  of  a  few  hours,  and  the 
sentence  was  distinctly  read  to  him,  that  he  might  know  his 
danger" ;  and,  after  all,  if  he  continued  obstinate,  and  his 
offence  was  clergyable,  he  had  the  benefit  of  his  clergy  al- 
lowed him,  even  though  he  was  too  stubborn  topray  it.° 
Thus  tender  was  the  law  of  inflicting  this  dreadful  punish- 
ment; but  if  no  other  means  could  prevail,  and  the  prisoner 
(when  charged  with  a  capital  felony)  continued  stubbornly 
mute,  the  judgment  was  then  given  against  him  without  any 
distinction  of  sex  or  degree.  A  judgment,  which  was  pur- 
posely ordained  to  be  exquisitely  severe,  that  by  that  very 
means  it  might  rarely  be  put  in  execution* 

The  rack,  or  question,  ,to  extort  a  confesdicm  from  crimi- 
nals, is  a  practice  of  a  di^rent  nature ;  thh  having  been  only  [  826  3 
used  to  compel  a  man  to  put  himself  upon  his  trial ;  that  being 
a  species  of  trial  in  itself.  And  tlie  trial  by  ratck  is  tftferly 
unknown  to  the  law  of  England;  thou^  once  when  the 
dukes  of  Exeter  and  Suffolk,  and  other  ministers  of  Henry  VI. 
had  Idd  a  design  to  introduce  the  civil  law  into  thi^  kiifgdom 
as  the  rule  of  government,  for  a  beginning  thereof  they  et^ibi 
a  rack  for  torture ;  which  was  called  in  derision  the  Duke  of 
Exeter's  daughter,  and  still  remains  in  the  tawer  of  London-^; 

>  9  Hftwk.  F.  C.  c.30«  19.     2  Hal.         "  S  Htl.  P.  G.  »S1.    S^  H««rk.  P.  & 
P.C.  317.  cSO.  $24. 

•  8  H«l.  P.  C.  SSO.   '  ^3  Inst.  35.- 
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where  it  was  occasionally  used  as  an  engine  of  state,  not  of 
law,  more  than  once  in  the  reign  of  queen  Elizabeth  '.  (d)  But 
when,  upon  the  assassination  of  Villiers  duke  of  Buckingham 
by  Felton,  it  was  proposed  in  the  privy  council  to  put  the  assas- 
sin to  the  rack,  in  order  to  discover  his  accomplices ;  the  judges 
being  consulted,  declared  unanimously,  to  their  own  honour 
and  the  honour  of  the  English  law,  that  no  such  proceeding 
was  allowable  by  the  laws  of  Ehigland  \  It  seems  astonishing 
that  this  usage  of  administering  the  torture,'  should  be  said  to 
arise  from  a  tenderness  to  the  lives  of  men :  and  yet  Ms  is 
the  reason  given  for  its  introduction  in  the  civil  law,  and  it's 
subsequent  adoption  by  the  French  (4)  and  other  foreign  na- 
tions ' :  viz.  because  the  laws  cannot  endure  that  any  man 
should  die  npcfti  the  evidence  of  a  fidse,  or  even  a  single  wit- 
tiess;  and  tiierefore  contrived  thia  method  that  innocence 
should  manifest  itself  by  a  stout  denial,  or  guilt  by  a  plain 
confession.  Thus  rating  a  man's  virtue  by  the  hardiness  of 
his  constitution,  and  his  guilt  by  the  sensibility  of  his  nerves  \ 
— But  there  needs  only  to  state  accurately  %  in  order  most 
eflfectualiy  to  expose  this  inhuman  species  of  mercy,  the  un- 
certainty of  which,  as  a  test  and  criterion  of  truth,  was  long 
ago  very  elegantiy  pointed  out  by  Tally:  though  he  lived 
[  327  ]  in  a  state  wherein  it  was  usual  to  torture  slaves  in  order  to 
fumiA  evidence :  <*  tamen,**  says  he,  *<  ilia  UmrnfOa  gubemat 
^  dda\  moderaiur  natura  eujusque  turn  animi  twm  corporis^ 

p  BaiT.  9S.496k  predaion  tliit  art  truly  matiieinaticBl, 

.  <i  Ruabw.  Coll.  I..  6S8.  *<  The  force  of  the  muacles  and  the  aen* 

'  Cod.  1.9.  t.41.  /.  8.  f  i,  47.  L  16.  «  aibilitf  of  the  nenrea  of  an  innocent 

Fortfeac.  de  LL.  Jng.  c.Si.  <«  penon  bcbg  gi^cn,  it  ia  requtied  to 

*  The  marqttia  Becceria  (dulS.),  ia  **  find  the  degree  of  peiii  nccewety  to 

an  exquisite  piece  of  nuitery,  has  pro*  **  make  him  oonftaa  liimaelf  guilty  of  a 

posed  this  problem,  with  a  grayity  and  **  given  crime.*' 


(s)  I  am  afrud  it  was  used  more  often  in  the  reign  of  Elizabeth,  thou 
the  text  seems  to  imply,  and  in  the  case  of  persons,  who  were  afterwards 
tried  and  convicted  upon  evidence  elicited  by  tbii  mean.  See  Lingard, 
voLviii.  p.  591.  who  describes  the  instruments  of  torture  in  use,  add  ginU 
a  litt  of  many  npon  whom  they  were  applied. 

(4)  tlus  diagreceftil  practice  no  longer  esusts  in  the  French  law  i  and  in 
the  case  of  an  unauthorised  or  illc^l  ilnprisonment,  it  is  made  a  capital 
crime  to  inffict  torture  on  the  'party  imprisoned.     Ck>de  Panal.  1*  9. 

t.9.  S.S44. 
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*<  regit  qnaesitoir^  fiectit  libido^  eorrumpit  spes^  infttmitt  mdUi^ 
}^  ut  in  tot  rerwh\  angusiiis  nihil  veritaii  loci  reUnquatur^** 

ThI^  Englbh  judgmaii  of  penanee  for  standing^  mute 
wfts  as  follows :  that  the  prisoner  be  remanded  to  the  prison 
from  whence  he  came ;  and  put  into  It  low^  dUrk  chamber ;  , 
and  there  be  laid  on  his  back,  on  the  bare  floor,  naked,  un-* 
less  where  decency  forbids ;  that  there  be  placed  upon  his 
body  as  great  a  weight  of  iron  as  he  could  bear,  and  more; 
that  he  have  no  sustenance,  save  ohly,  on  the  first  day  three 
morsels  of  the  worst  bread ;  and,  on  the  second  day,  three 
draughts  of  standing  water,  thM  should  be  nearest  to  the 
prisoh-door ;  and  in  this  situation  this  should  be  alternately 
hn  daily  diet  HU  he  died^  or  (aa  autiaitly  the*  judgment  ran) 
till  he  answered*^ 

It  hath  bedi  doubted  whether  thb  punishffleni  subsisted 
at  the  common  law  ^  or  was  introduced  in  consequence  of 
the  statute  Westm.  1.  SEdw.I.  eld.'  ^n^uch  seems  to  be 
the  better  opinion*  For  not  a  word  of  it  is  mentioned  in 
Glanvil  or  Bracton,  or  in  any  andent  author,  case,  or  record, 
(that  hadi  yet  been  produced,)  previous  to  the  reign  of 
Edward  I. ;  but  there  are  instances  on  record  in  the  reign  of 
Henry  III.  ^,  where  persons  accused  of  felony,  and  standing 
mute,  were  tried  in  a  particular  manner,  by  two  successive 
juries,  and  convicted:  and  it  b  asserted  by  the  ju^^  in 
8  Hen.  IV.  that,  by  the  common  law  before  the  statttte,  stand* 
ing  mute  on  an  appeal  amounted  to  a  conviction  of  the 
felony'.  This  statute  of  Edward  L  directs  sudi  persons 
**  as  will  not  put  themselves  upon  inquests  of  felonies  before  [  S28  ] 
**  the  judges  at  the  suit  of  the  king,  to  be  put  into  hard  and 
^  strong  prison  {saieni  nufs  en  la  prisonejbrt  et  dure)  as  those 
^  which  refuse  to  be  at  die  common  law  of  the  land.''  And 
immediately  after  this  statute,  the  fovm  of  the  judgment  up*- 
pears  in  Ileta  and  Britton  to  4iave  been  only  a  very  strait 
confinement  in  prison,  with  hardly  any  degree  of  sustenance; 

<  Pro  SuBa,  98.  ^  Stsnndf.  P.  C.  149.     Bait.  89. 

"  9  HaL  P.  C  SISw  9  Hkwk.  P.  C  ^  Emlyn  on  9  Hal.  P.  C  899. 

C.SO.  $  16.  '  M  common  loft  avaiU  le  tUtiuie  de 

*  Bfitlotoy  c  4.  fr 99.  net  L  1.  1.34.  ITeK.l.  c.19.  daicun  %Ui  ethre  i^ipeal, 
1 33.  etuU  e$ire  mtile,  U  aerra  ^gmUi  "4*  ft' 

*  9  Inat.  179.       9  Hal.  P.  C  399.  Um^,     ( J#.8r  £m.  /F.  9.) 
9  H«wk«  P.C.  c.90»  %  15. 
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byt  no  weight  is  directed  to  be  laid  upon  tlie  body»  so  as  to 
hasten  the  death  of  the  miserable  sufferer :  and  indeed  any 
surcharge  of  punishmebt  on  persons  adjudged  to  penance,  so 
as  to  shorten  their  lives,  is  reckdned  by  Home  in  the  *  Mirror 
as  a  species  of  criminal  homicide.  It  also  clearly  appears,  by 
a  record  of  SI  Edw.IIP,  that  the  prisoner  might  then. pos- 
sibly subsist  for  forty  days  under  this  lingeripg  punishment. 
I  should  therefore  imagine  that  the  practice  of  loading  him 
with  weights,  or,  as  it  was  usually  called,  pressing  him  to 
deaths  was  gradually  introduced  between  SI  Edw.III.  and 
8  Hen.  IV.,  at  which  last  period  it  first  appears  upon  our 
books*;  being  intended  as  a  species  of  mercy  to  the  delin- 
quent, by  delivering  him  the  sooner  from  his  torment ;  and 
hence  I  presume  it  also  was,  that  the  duration  of  the  penance 
was  then  first ^  altered;  and  instead  of  continuing  till  he 
ansisered^  it  was  directed  to  continue  tiU  he  died^  which  must 
very  soon  happen  under  an  enormous  pressure. 

The  uncertainty  of  it's  ori^al^  the  doubts  that  were 
conceived  of  it's  legality,  and  the  repugnance  of  it's  theory 
(for  it  was  rarely  carried  into  practice)  to  the  humanity  of 
the  laws  of  England,  ail  concurred  to  require  a  kgislative 
abolition  of  this  crud  process,  and  a  restitution  of  the  antient 
common  law;  whereby  the  standing  mute  in  felony,  a/weB 
as  in  treason  and  in  trespass,  amounted  to  a  confession  of  the 
charge.     Or,  if  the  corroption  of  the  blood  and  the  conse* 
quent  escheat  in  fek>ny  had  been  removed,  the  judgment  of 
peine  forte  et  dure  might  perhaps  have  still  innocently  re- 
[  Sf9  ]  roaincd,  as  a  monument  of  the  saivage  rapacity  with  which 
the  lordly  tyrants  of  feodal  antiquity  hunted  after  escheats 
and  forfeitures ;  since  no  one  would  ever  have  been  tempted 
to  undergo  such  a  horrid  alternative.      For  the  law  was^ 
that  by  standing  mute,  and  suffering  this  heavy  penanc^ 
the  judgment,  and  of  course  the  corruption  of  the  blood  and 
escheat  of  the  landsj  were  saved  in  felony  and  petit  U'eason, 
though  not  the  forfeiture  of  the  goods :   and  therefore  this 
lingering  punishment  was  probably  introduced,  in  order  to 
extort  a  plea :  without  which  it  was  held  that  no  jadjgment  of 

• 

•  ch.  1.  $  9.  '    ^  Et  JuU  dk,  que  U  eonhwt  avait 

^  6  Rym.  IS.  eUrtfnt  tUvani  ees  hewru    {IkitL  S.} 

<  Tctrb.  SHeo.IV.  1. 
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death  could  be  given,  and  so  the  lord  lost  his  escheat  (5). 
But  in  high  treason,  as  standing  mute  is  equivalent  to  a  con- 
viction, the  same  judgment,  the  same  corruption  of  blood, 
and  the  same  forfeitures  always  attended  it,  as  in  other  cases 
of  conviction  ^  And  very  lately,  to  the  honour  of  our  laws, 
it  hath  been  enacted  by  statute  12  Geo.  III.  c.20.  that  eveiy 
person  who,  being  arraigned  for  felony  or  piracy,  shall  stand 
mute  or  not  answer  directly  to  the  offence^  shall  be  convicted 
of  the  same,  and  the  same  judgment  and  execution,  (with  all 
their  consequences  in  every  respect,)  shall  be  thereupon 
awarded,  as  if  the  person  had  been  convicted  by  verdict  or 
confession  of  the  crime.  (6)  And  thus  much  for  the  demfisoor 
of  a  prisoner  upon  his  arraignment  by  standing  mute;  which 
now,  in  all  cases,  amounts  to  a  constructive  confessicHi, 

II.  The  other  incident  to  arraignments,  exclusive  of  the 
plea,  is  the  prisoner's  actual  confession  of  the  indictment. 
Upon  a  simple  and  plain  confession,  the  court  hath  nodiing 
to  do  but  to  award  judgment:  but  it  is  usually  very  back- 

«  2  Hawk.  P.C.  cSa  §9. 


(6)  Mr.  Christian,  in  a  note  at  p.  325,  mentions  an  afiecting  story  of  a 
father,  who,  in  a  fit  of  jealousy,  killed  his  wife,  and  all  his  children  who 
wei^  at  hom^,  by  throwing  them  from  the  battlements  of  hb  castle  i  and 
proceeding  towards  a  fafm-house  at  iome  distadee,  with  an  intent  to  de- 
stroy his  only  remaining  child,  an  infant  there  at  nurse,  was  intercepted  by 
a  storm  of  thunder  and  lightning.  This  awakened  in  his  breast  the  com- 
t>utictions  of  conseience^  He  desisted  from  his  purpose,  surrendered  him* 
telf  to  justice,  ai»d  in  order  to  secure  his  estates  to  his  child,  bad  the  reso- 
lution to  di^  under  the  ptin^ forte  et  du¥e, 

(6)  Mr;  Christian,  in  a  note  on  this  passage,  truly  observes,  that  it  would 
have  be^  a  greater  improvement  of  die  law,  if  the  prisonous  silence  had 
been  considered  a  plea  of  not  guilty,  rather  than  a  confession;  inasmuch 
as  ii  ^ould  operate  more  powerfully  as  an  example,  and  be  more  satis- 
factory to  the  minds  of  the  public^  if  the  prisoner  should  sufier  death 
tffter  a  public  mamfestation  of  his  guilt  by  eviden(5ey  Chan  that  he  should 
be  ordered  for  execuStion  only  from  the  presumption  which  arises  from  bis 
bbsUdate  silence.  It  may  be  added,  too,  that  such  a  proceeding  would  be 
fiir  more  consonant  to  the  principles  of  justice;  considered  as  a  punish* 
ment  for  obstinacy,  the  law  is  disproportionately  severe  >  and  considered  as 
founded  on  the  strong  proof  of  guilty  afibrded  by  silence,  it  is  unsatisfhctory, 
because  rilence  may  also  arise  from  extreme  obstinacy,  or  reckless  de^er- 
adon,  or  some  other  of  those  many  perversions  to  which  the  human  miml 
is  liable* 
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ward  in  Rceiving  and  recording  such  confession,  out  of  ten- 
derness to  the  life  of  the  subject;  and  will  generally  advise 
the  prisoner  to  retract  it,  and  plead  to  the  indictment.' 

But  there  is  another  species  of  confession,  whidi  we  read 
mnch  of  in  onr  antient  books,  of  a  &r  more  con^Iicated 
kind,  which  is  called  approvement.  And  that  is  when  a  per* 
[  SSO  ]  son,  indicted  of  treason  or  fek»iy,  and  arraigned  for  the  same, 
doth  confess  4he  feet  before  plea  pleaded  (7) ;  and  appeals  or 
accuses  others,  his  accomplices,  cf  the  same  crime,  in  order 
to  obtain  his  pardon.  In  this  case  he  is  caUed  an  appraoer 
or  pro^r,  probatory  and  the  party  appealed  or  accused  is 
caUed  the  appellee^  Such  approvement  can  only  be  in  capi- 
tal oflfences ;  and  it  is,  as  it  were,  equivalent  to  an  kidictment, 
since  the  appellee  is  equally  called  upon  to  answer  it :  and  if 
he  hath  no  reasonable  and  legal  exceptions  to  make  to  the 
person  of  the  approver,  which  indeed  ^ire  very  numerous,  he 
Inust  put  himself  npon  his  trial,  either  by  battel,  or  by  the 
country ;  and  if  vanquished  or  found  guilty,  must  su£Per  the 
judgment  of  the  law,  and  the  approver  shall  have  his  pardon 
ex  debiiojustitiae.  On  the  other  hand,  if  the  appellee  be  con- 
queror, or  acquitted  by  the  jury,  the  approver  shall  receive 
judgment  to  be  hanged,  upon  his  own  confession  of  the  indict- 
ment; for  the  condition  of  his  pardon  has  feiled,  xdz.  the  con- 
.victing  of  some  other  person,  and  therefore  his  conviction 
remains  absolute. 

But  it  is  purely  in  the  discretion  of  the  court  to  permit  the 
approver  thus  to  appeal,  or  not:  and,  in  feet,  dds  course 
of  admitting  approvements  hath  been  long  disused :  for  the 
truth  was,  as  sir  Matthew  Hale  observes,  that  more  mischief 
hath  arisen  to  good  men  by  tiiese  kind  of  approvements,  upon 
felse  and  malicious  accusations  of  desperate  villains,  than 
benefit  to  the  public  by  the  discovery  and  conviction  of  real 
>oflfenders.  And  therefore,  in  the  times  when  such  appeals 
^ere  more  irequentiy  admitted,  great  strictness  and  nicety 

'  3  R«L  P.  C.  9S5. 

.—— i '  ■  ■  ■ 

(7)  It  leems  that  the  approver  not  only  confened  the  crime  of  which  be 
Hias  indicted,  but  was  cwora  to  rereid  all  the  treasoiM  and  felonies  of  which 
be  could  ^ve  any  information.   Rudd^sCase.  Cowper^  335. 
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were  held  therein  * :  though,  since  their  discontinuance,  the 
doctrine  of  improvements  is  become  a  matter  of  more  curiosi^ 
than  use.  I  shall  only  observe,  that  all  the  good,  whatever  it 
be,  that  can  be  expected  from  this  method  of  approvement^ 
is*  fully  provided  for  in  the  cases  of  coining,  robbery,  burglary, 
house-breaking,  horse-stealings  and  larciny  to  the  value  of 
five  shillings  fi*om  shops,  warehouses,  stables,,  and  coach- 
houses, by  statutes  4&5W.&M.  c.8.  6&7W.IIL  c.l?.  [SSI  ] 
lO&ll  W.III.  c.2d.  and  5&6 Ann.  c.31.,  which  enact,  that 
if  any  such  o0ender,  being  out  of  prison,  shall  discover  two 
or  more  persons,  who  have  committed  the  like  offences,  so 
as  they  may  be  convicted  thereof;  he  shall  in  case  of  burglary 
or  house-breaking  receive  a  reward  of  40/.  and  in  general  be 
entitled  to  a  pardon  of  all  capital  offences,  excepting  only 
murder  and  treason ;  and  of  them  also  in  the  case  of  coining^. 
And  if  any  such  person,  having  feloniously  stolen  any  lead, 
iron,  or  other  metal,  shall  discover  and  convict  two  offiipders 
of  having  ill^ally  bought  or  received  the  same,  he  shall  by 
virtue  of  statute  29  Geo.  II.  c.  30.  be  pardoned  for  all  such 
felonies  committed  before  such  discovery.  It  hath  also  been 
usual  for  the  justices  of  the  peace,  by  whom  any  persons 
charged  with  felony  are  committed  to  gaol,  to  admit  some  orie 
of  their  accomplices  to  become  a  witness  (or,  as  it  is  generally 
termed,  king^s  evidence)  against  his  fellows;  upon  an  implied 
confidence,  which  the  judges  of  gaol-delivery  have  usually 
countenanced  and  adopted,  that  if  such  accomplice  makes  a 
fill!  and  complete  discovery  of  that  and  of  all  other  felonies 
to  which  he  is  examined  by  the  magistrate,  and  afterwards 
^ves  his  evidence  without  prevarication  or  firaud,  he  shall 
not  himself  be  prosecuted  for  that  or  any  other  previous 
offence  of  Ae  same  degree  K  (8) 

s  S  Hal.  F.  C.  ch.  99.  SHswIcF.C.        *  Thekingv.  Radd;  Mich,  166^0. 
cbu  84.  III.  on  a  cue  reaenred  from  tbs  Old 

^  Tbe  pardoD  for  dtfeo^cring  offisiiees    Baikyy  OoC  1775. 
■gaiut  tfa0  coinge  act  of  15Geo.  XI. 
csa.  cztands  iiiilj  to  all  such  offcncew. 


(s)  See  mU,p.S95.inJS).  The  caw  ^  ih^  Xh^y.XwU  it  ffportfd 
la  Cowper,  p.<83i ;  and  is ^xceedii^y  worth  seiuKi^  Ji^  &r  ilylusUPPVi 
abstract  of  tbe  Law  of  Approvement  by  Lord  Mansfield^  and  also  the  clear 
statement  of  the  powtice  as  to  Kingf  s  Evidences. 
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CHAPTER   THE   TWENTY-SIXTH. 


OP  PLEA,  AND  ISSUE. 


T\^£  are  now  to  consider  the  plea  of  the  prisoner,  or  de- 
fensive matter  alleged  by  him  on  his  arraignment,  if  be 
does  not  confess,  or  stand  mute.  This  is  either,  1«  A  plea  to 
the  jurisdiction;  2.  A  demurrer;  3.  A  plea  in  abatement; 
4*  A  special  plea  in  bar ;  or,  5.  The  general  issue. 

Formerly  there  was  another  plea,  now  abrogated,  that  of 
sanduaty  s  which  is  however  necessary  to  be  lightly  touched 
upon,  as  it  may  g^ve  some  light  to  many  parts  of  our  an- 
tient  law;  it  being  introduced  and  continued  during  the 
superstitious  veneration  that  was  paid  to  consecrated  ground 
in  the  times  of  popery.  First  then,  it  is  to  be  observed,  thai 
if  a  person  accused  of  any  crime,  (except  treason,  wherein 
the  crown,  and  sacrilege,  wherein  the  church,  was  too  nearly 
concerned)  had  fled  to  any  church  or  church-yard,  and 
withiu  forty  days  after  went  in  sackcloth  and  confessed  him- 
self guilty  before  the  coroner,  and  declared  all  the  particular 
circumstances  of  the  o£fence;  and  thereupon  took  the  oath  in 
that  case  provided,  viz.  that  he  abjured  the  realm,  and  would 
depart  from  thence  forthwith  at  the  port  that  should  be 
assigned  him,  and  would  never,  return  without  leave  from  the 
kmg ;  he  by  this  means  saved  his  life,  if  he  observed  the 
conditions  of  the  oath,  by  going  with  a  cross  in  his  hand, 
C  MS  ]  *^d  ^ith  all  convenient  speed  to  the  port  assigned,  and  em- 
barking. For  if,  during  this  forty  days'  privilege  of  sanc- 
tuary, or  in  his  road  to  the  sea-side,  he  was  apprehended  a^ 
arraiigned  in  any  court  Ibr  this  felony,  he  might  plead  the 
privilege  of  sanctuary,  and  had '  a  right  to  be  remanded,  if 
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taken  out  against  his  will*.  Bat  by  tbis  abjurati<m  his  blood 
was  attainted,  and  he  forfdted  all  his  goods  and  chattels  ^, 
The  immunity  of  these  privileged  places  was  very  much 
abridged  by  the  statutes  27  Hen.  8.  c.  19.  and  32  Hen.  8.  c.  12. 
And  now  by  the  statute  21  Jac.  1.  c  28.  all  privilege  of  sanc- 
tuary, and  abjuration  consequent  thereupon,  is  utterly  taken 
away  and  abolished. 

Formerly  also  the  benefit  of  clergy  used  to  be  pleaded 
before  trial  or  conviction,  and  was  called  a  declifiatory  plea; 
which  Was  the  name  also  given  to  that  of  sanctuary  ^.  But, 
as  the  prisoner  upon  a  trial  has  a  chance  to  be  acquitted,  and 
totally  discharged  i  and,  if  convicted  of  a  clergyable  felony,  is 
entided  equally  to  his  clergy  after  as  before  conviction,  [and 
is  entitled  to  it  but  once  if  a  layman ;]  this  course  is  ex- 
tremely disadvantageous ;  and  therefore  the  benefit  of  clergy 
is  now  very  rarely' pleaded ;  but,  if  found  requisite,  is  prayed 
by  the  convict  before  judgment  is  passed  upon  him  (1). 

I  PROCEED,  therefore,  to  the  five  species  of  pleas  before 
mentioned* 

I.  A  PLEA  to  the  jurisdiction  is  where  an  indictment  is 
taken  before  a  court,  that  hath  no  cognizance  of  the  ofience; 
as  if  a  man  be  indicted  for  a  rape  at  a  sheriff's  tourn,  or  for 
treason  at  the  quarter  sessions  :  in  these,  or  similar  cases,  he 
may  except  to  the  jurisdiction  of  the  court,  without  answering 
at  all  to  the  crime  alleged  ^. 

>  Mirr.  c.l.  §  IS.    9  Hawk.  P;  C.      «  9  Hal.  P.C.  SS6. 
4:.3S.  *  Mi.  25$. 

**  2  Hawk   P.C.  C.9.  §44. 

(1)  Supposing  the  prisoner  upon  his  arraignment  to  plead  his  clergy  by 
way  of  declinatory  plea,  he  was  not  immediately  delivered  to  the  ordinary 
without  enquiry,  but  the  justices  issued  a  writ  to  the  sheriff  who  returned 
a  Jury  of  twenty-four.  These  constituted  an  inquest  ex  officio  and  exa- 
mined both  as  to  the  fiict  of  his  being  a  clergyman,  and  also  as  to  his 
guilt ;  if  they  found  both  in  the  affirmative,  he  i^jras  delivered  to  the  ordi« 
nary,  but  forfeited  his  goods ;  if  they  negatived  the  first  ^t,  the  prisoner 
pleaded  over  in  bar;  and  the  trial  went  on  in  the  ordinary  course;  if  they 
ne^tived  the  latter  fact,  he  was  dbchaiged  at  once.  In  Hale's  P.C. 
and  the  notes  will  be  found  teveFai  records  of  these  proceedings,  vol.  l. 
P-  ISC,  where  the  form  b  ut  fcmtur  pro  quaH 
Ibid.  p.  ^43.  voLii.  p.  518.S7iB. 
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11.  A  OSMPRBBE  to  the  indictioeiit*  This  is  incidatit  to 
criminal  casesp  us  well  as  ct?ilf  when  the  fiict  m  alleged  is 
[  SS4  2  allowed  to  be  tnie»  but  the  prisoner  joins  issue  upon  some 
poiiift  of  law  in  the  indiptmenb  hy  which  he  iasisiii  that  the 
ftetf  as  Slated,  is  no  felony,  traasoq,  or  whatever  the  crime  is 
alleged  to  be.  Thus,  for  instance,  if  a  man  be  indictpd  for 
Jehniousfy  stealing  a  greyhound;  which  is  an  animal  in  whicl^ 
no  valuable  prc^rty  can  be  had,  and  therefore  it  is  not 
^ony,  but  only  a  civil  trespass,  to  steal  it ;  in  this  case  the 
party  indicted  may  demur  to  the  indictment;  denying  it  to 
be  felony,  though  he  confesses  the  act  of  taking  iu  Some 
have  held  %  that  if,  on  demurrer,  the  point  of  law  be  ad- 
judged agamsi  the  pris<m^,  he  shall  have  judgment  and 
executicm,  as  if  convicted  by  verdict.  But  this  is  denied  by 
others ',  who  hold  that  in  such  case  he  shall  be  directed  and 
received  to  plead  the  general  issue,  not  guilty,  after  a  de- 
mun^^  determined  against  him.  Which  appears  the  n^pre 
reasonable,  because  it  is  clear,  that  if  the  prisoner  freely  dis- 
covers the  feet  in  court,  and  refers  it  to  the  opinion  of  the 
^ourtf  litietlier  it  be  felony  or  no ;  and  upon  the  feet  thus 
shewn  it  appears  to  be  felony ;  the  court  will  not  record  the 
confession,  but  admit  him  afterwards  to  plead  not  guilty  '. 
And  diis  seems  to  be  a  case  of  the  same  nature,  bemg  for 
the  most  part  a  mistake  in  point  of  law,  and  in  the  conduct 
of  his  pleading;  and  though  a  man  by  miq>leadinj^  may  in 
acmie  cases  lose  his  proper^,  yet  the  law  will  not  suffer  him 
fay  such  niceties  to  lose  his  life.  However,  upon  this  doubt, 
demurrers  to  indictments  are  seldom  used ;  since  the  same 
advantages  may  be  tak^i  upon  a  plea  of  not  guilty ;  or  after- 
wards in  arrest  of  judgment,  when  the  verdict  has  established 
the  feet 

JIIp  A  VLEA  in  abatement  is  principally  for  a  misnomerf  a 
wrong  name,  or  a  fidse  addition  to  the  prisoner.  As,  ]£  James 
Allen,  gentleman^  is  indicted  by  the  name  of  John  AU^» 
esquire^  he  may  plead  that  he  has  the  name  of  James,  and  not 
of  John ;  and  that  he  is  a  aendeman^  and  not  an  enquire. 
An^  if  either  fe<?t  i»  fymA'pJT  ^jutiy,  ^^  die  jipfeffiaSS^ 

« 

•  S  fliL  P.6i  SS7.  .<  a  HdL  P.C  8S5i 

'  9  Hsvdb  F.C.  0.S1.  f  5>  6.  ; 
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shall  be  abated,  as  writs  or  declarAtions  may  be  in  civil 
actiot^ ;  of  which  we  spoke  at  large  in  the  preceding  volume  ^. 
But,  in  the  end,  there  is  little  advantage  accruing  to  the 
prisoner,  by  means  of  these  dilatory  pleas ;  because,  if  the 
exception  be  allowed,  a  new  bill  of  indictment  may  be  framed, 
according  to  what  the  prisoner  in  his  plea  avers  to  be  his  true 
name  and  addition.  For  it  is  a  rule,  upon  all  pleas  in  abate- 
ment, that  he,  who  takes  advantage  of  a  flaw,  must  at  the 
same  time  shew  how  it  may  be  Amended.  Let  us  therefore 
next  consider  a  more  substantial  kind  of  plea,  viz. 

IV.  Special  pleas  in  bar ;  which  go  to  the  merits  of  the 
indictment,  and  give  a  reason  why  the  prisoner  ought  not  to 
answer  it  at  all,  nor  put  himself  upon  his  trial  for  the  crime 
alleged.  These  are  of  four  kinds :  a  former  acquittal,  a  former 
conviction,  a  former  attainder,  or  a  pardon.  There  are  many 
other  pleas,  which  may  be  pleaded  in  bar  of  an  appeal  * ;  but 
these  are  applicable  to  both  appeals  and  indictments. 

1 .  First,  the  plea  of  autrefoits  acquit^  or  a  former  acquittal, 
is  grounded  on  this  universal  maxim  of  the  common  law  of 
England,  that  no  man  is  to  be  brought  into  jeopardy  of  his 
life,  more  than  once  for  the  same  offence.  And  hence  it  is 
allowed  as  a  consequence,  that  when  a  man  is  once  fairly 
found  not  guilty  upon  any  indictment,  or  other  prosecution, 
before  any  court  having  competent  jurisdiction  of  the  offence^, 
he  may  plead  such  acquittal  in  bar  of  any  subsequent  accu- 
sation for  the  same  crime.  Therefore  an  acquittal  on  an 
appeal  is  a  good  bar  to  an  indictment  on  the  same  offence. 
And  so  also  was  an  acquittal  on  an  indictment  a  good  bar  to 
an  appeal,  by  the  common  law  ^  :  and  therefore,  in  favour -of 
appeals,  a  general  practice  was  introduced,  not  to  try  any 
person  on  an  indictment  of  homicide,  till  after  the  year  and 
day,  within  which  appeals  may  be  brought,  were  past :  by 
which  time  it  oflen  happened  that  the  witnesses  died,  or  tlie 
whole  was  forgotten.  To  remedy  which  inconvenience,  the 
statute  3  Hen.  VII.  c.l.  enacts,  that  indictments  shall  be 
proceeded  on  immediately,  at  the  king's  suit,  for  the  death 

« 

^  See  VoKIIL  pag.302.  J  3  Mod.  194. 

^  •   2  Hawk.  P.C.  ch.  2«.  *  2  Hawk.  P.C.  c,C6.  §  10. 

VOL.  IV.  C   C 
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of  a  man^  without  waiting  for  bringing  an  appeal ;  and  that 
the  plea  of  autrefoks  acquit  on  an  indictment,  shall  be  no 'bar 
to  the  prosecuting  of  any  appeal. 

2.  Secondly,  the  plea  of  atUrefbits  convict^  or  a  former 
conviction  for  the  same  identical  crime,  though  no  judgment 
was  ever  given,  or  perhaps  will  be,  (being  suspended  by  the 
benefit  of  clergy  or  other  causes,)  is  a  good  plea  in  bar  to  an 
indictment.  And  this  depends  upon  the  same  principle  as 
the  former,  that  no  man  ought  to  be  twice  brought  in  danger 
of  his  life  for  one  and  the  same  crime  ^  Hereupon  it  hath 
been  held,  that  a  conviction  of  manslaughter,  on  an  appeal  or 
an  indictment,  is  a  bar  even  in  another  appeal,  and  much 
more  in  an  indictment,  of  murder ;  for  the  fact  prosecuted  is 
the  same  in  both,  though  the  offences  differ  in  colouring  and 
in  degree.  It  is  to  be  observed,  that  the  pleas  of  autrefinU 
acquit  and  autrefbits  convict^  or  a  former  acquittal,  and  former 
conviction,  must  be  upon  a  prosecution  for  the  same  identical 
act  and  crime  (2).     But  the  case  is  otherwise,  in 

3.  Thirdly,  the  plea  of  autrefoits  attaint^  or  a  former 
attainder ;  which  is  a  good  plea  in  bar,  whether  it  be  for  the 
same  or  any  other  felony.  For  wherever  a  man  is  attainted 
of  felony  by  judgment  of  death  either  upon  a  verdict  or  con- 
fession, by  outlawry,  or  heretofore  by  abjuration;  and  whether 
upon  an  appeal  or  an  indictment ;  he  may  plead  such  at- 
tainder in  bar  to  any  subsequent  indictment  or  appeal,  for 
the  same  or  for  any  other  felony  **.  And  this  because,  gene- 
rally, such  proceeding  on  a  second  prosecution  cannot  be  to 
any  purpose:  for  the  prboner  is  dead  in  law  by  the  first 
attainder,  his  blood  is  already  corrupted,  and  he  hath  forfeited 
all  that  he  had :  so  that  it  is  absurd  and  superfluous  to  en- 
deavour to  attaint  him  a  second  time.     But  to  this  general 

'  9  Hawk.  P.C.  c.  S6.  %  10.  "  /««.  c.  36. 


(8)  The  test  of  identity  is,  whether  the  same  evidence  will  prove  both 
indictmenU;  if  it  will  not,  the  party  has  never  been  in  jeopardy  before  for 
the  same  fact.  This  applies  to  the  numerous  cases  of  acquittals  /or  mis- 
descriptionSy  and  other  formal  inaccuracies,  in  which  it  is  very  common  to 
prefer  a  second  bill  of  indictment,  which  will  not  be  barred  by  the  former 
trial. 
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rule,  however,  as  to  all  others,  there  are  some  exceptions ; 
wherein,  cessatUe  rationcy  cessat  et  ipsa  lex.  As,  1.  Whei'e 
the  former  attainder  is  reversed  for  error,  for  then  it  is  the 
same  as  if  it  had  never  been.  And  the  same  reason  holds,  [  337  ] 
where  the  attainder  is  reversed  by  parliament,  or  the  judg- 
ment vacated  by  the  king's  pardon,  with  regard  to  felonies 
committed  afterwards.  2.  Where  the  attainder  was  upon 
indictment,  such  attainder  is  no  bar  to  an  appeal:  for  the 
prior  sentence  is  pardonable  by  the  king ;  and  if  that  might 
be  pleaded  in  bar  of  the  appeal,  the  king  might  in  the  end 
defeat  the  suit  of  the  subject,  by  suffering  the  prior  sentence 
to  st<^  the  prosecution  of  a  second,  and  then,  when  the  time 
of  appealing  is  elapsed,  granting  the  delinquent  a  pardon. 
3.  An  attainder  in  felony  is  no  bar  to  an  indictment  of 
treason :  because  not  only  the  judgment  and  manner  of  death 
are  diflferent,  but  the  forfeiture  is  more  extensive,  and  the 
land  goes  to  difierent  persons.  4.  Where  a  person  attainted 
of  one  felony,  is  afterwards  indicted  as  principal  in  another, 
to  which  there  are  also  accessories,  prosecuted  at  the  same 
time ;  in  this  case  it  is  held,  that  the  plea  of  autrefoits  attaint 
is  no  bar,  but  he  shall  be  compelled  to  take  his  trial,  for  the 
sake  of  public  justice :  because  the  accessories  to  such  second 
felony  cannot  be  convicted  till  after  the  conviction  of  the 
principal".  And  from  these  instances  we  may  collect  that  a 
plea  of  autrefoits  attaint  is  never  good,  but  when  a  second 
trial  would  be  quite  superfluous  ^ 

4.  Lasixy,  a  pardon  may  be  pleaded  in  bar ;  as  at  once 
destroying  the  end  and  purpose  of  the  indictment,  by  remit- 
ting that  punishment  which  the  prosecution  is  calculated  to 
inflict  There  is  one  advantage  that  attends  pleading  a 
pardon  in  bar,  or  in  arrest  of  judgment,  before  sentence  is 
past ;  which  gives  it  by  much  the  preference  to  pleading  it 
after  sentence  or  attainder.  This  is,  that  by  stopping  the 
judgment  it  stops  the  attainder,  and  prevents  the  corruption 
of  the  blood;  which,  when  once  corrupted  by  attainder, 
cannot  afterwards  be  restored,  otherwise  than  by  act  of  par- 
liament But  as  the  tide  of  pardons  is  applicable  to  other 
stages  of  prosecution ;   and  they  have  their  respective  force 

»  Poph.107.  •  Suund.  P.  C.  107. 
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and  efficacy,  as  well  after  as  before  convictiony  outlawry,  or 
[  338  ]  attainder;    I  shall  therefore  reserve  the  more  minute  con- 
sideration of  them,  till  I  have  gone  through  every  other  title 
«  exoept  only  that  of  execution. 

Before  I  conclude  this  head  of  special  pleas  in  bar,  it 
will  be  necessary  once  more  to  observe,  that  though  in  civil 
actions  when  a  man  has   his   election  what   plea  in  bar  to 
make,  he  is  concluded  by  that  plea,  and  cannot  resort  to  an- 
other if  that  be  determined  against  him ;  (as  if,  on  an  action 
of  debt,  the  defendant  pleads  a  general  release,  and  no  such 
release  can  be  proved,  he  cannot  afterwards  plead  the  general 
issue,  nil  debet,  as  he  might  at  first :  for  he  has  made  his  elec- 
tion what  plea  to  abide  by,  and  it  was  his  own  folly  to  choose 
a  rotten  defence ;)  though,  I  say,  this  strictness  is  observed  in 
civil  actions,  quia  interest  reipublica  fit  sit  Jlnis  litivm  :  yet  in 
criminal  prosecutions  in  Javorem  vitte,  as  well  upon  appeal  as 
indictment,  when  a  prisoner's  plea  in  bar  is  found  against 
him  upon  issue  tried  by  a  jury,  or  adjudged  against  him  in 
point  of  law  by  the  court;  still  he  shall  not  be  concluded  or 
convicted  thereon,   but  shall  have  judgment  of  respondeat 
ouster,  and  may  plead  over  to  the  felony  the  general  issue,  not 
guilty  P.     For  the  law  allows  many  pleas,  by  which  a  prisoner 
may  escape  death  ;  but  only  one  plea,  in  consequence  whereof 
it  can  be  inflicted ;  viz.  on  the  general  issue,  after  an  impartial 
examination  and  decision  of  the  fact,  by  the  unanimous  verdict 
of  a  jury.  (3)     It  remains  therefore  that  I  consider, 

»»  2  Hal.  P.C.  239. 


(3)  In  criminal  cases  if  a  pica  in  abatement  is  found  against  the  defendant, 
the  general  rule  is  that  it  is  final,  and  he  cannot  plead  over ;  the  law  laid 
down  in  the  text  is  an  exception  to  the  rule  in  favorem  viUe,  and  prevails 
only  in  treasons  and  felonies.  R.  ▼.  Gibson,  8  East,  107. 

\Vlth  respect  to  pleas  in  bar,  it  should  seem  on  legal  principles,  that  the 
same  rule  with  the  same  exception  should  prevail ;  and  where  the  plea 
contains  a  confession  in  fact  as  in  the  cases  of  autrefois  convict  or  pardon, 
there  seems  to  be  no  hardship  in  awarding  judgment,  if  the  matter  of  defence 
be  untrue,  or  the  plea  be  bad  in  law.  But  where  that  is  not  the  case,  as  in 
autrefois  acquit,  the  same  reasoning  does  not  hold.  An  instance  of  this 
kind  is  at  present  under  the  consideration  of  the  court  of  K.  B.,  where 
upon  demurrer  to  a  plea  of  autrefois  acquit  the  judgment  was  for  the 
crown.    The  rule  therefore  may  be  considered  as  still  uncertain. 
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V.  The  general  issue,  or  plea  of  not  gttiUy\  upon  which 
plea  alone  the  prisoner  can  receive  his  final  judgment  of 
death.  In  case  of  an  indictment  of  felony  or  treason,  there 
can  be  no  special  justification  put  in  by  way  of  plea.  As,  on 
an  indictment  for  murder,  a  man  cannot  plead  that  it  was 
in  his  own  defence  against  a  robber  on  the  highway,  or  a 
burglar ;  but  he  must  plead  the  general  issue,  not  guilty,  and 
give  this  special  matter  in  evidence.  For  (besides  that  these 
pleas  do  in  e&ct  amount  to  the  general  issue ;  since,  if  true, 
the  prisoner  is  most  clearly  not  guilty)  as  the  facts  in  treason 
are  laid  to  be  done  proditorie  et  cotih^a  ligeantiae  suae  debitunij  [  339  ] 
and,  in  felony,  that  the  killing  was  done  Jelonice ;  these  charges, 
of  a  traiterous  or  felonious  intent,  are  the  points  and  very  gist 
of  the  indictment,  and  must  be  answered  directly,  by  the 
general  negative,  not  guilty ;  and  the  jury  upon  the  evidence 
win  take  notice  of  any  defensive  matter,  and  give  their  verdict 
accordingly  as  eflectually  as  if  it  were,  or  could  be,  specially 
pleaded.  So  that  this  is,  upon  all  accounts,  the  most  advan- 
tageous plea  for  the  prisoner  ^ 

• 

Wh£N  the  prisoner  hath  thus  pleaded  not  guilty,  tion  culr- 
pabtlisj  or  nient  ctdpable  s  which  was  formerly  used  to  be  ' 
abbreviated  upoii  the  minutes,  thus,  ^^  non  (or  nieiU)  cid^^  the 
derk  of  the  assise,  or  clerk  of  the  arraigns,  'on  behalf  of  tlie 
crown,  replies,  that  the  prisoner  is  guilty,  and  that  he  is  ready 
to  prove  him  so.  This  is  done  by  two  monosyllables  in  the 
same  spirit  of  abbreviation,  ^*  ad,  prit^  which  signifies  first 
that  the  prisoner  is  guilty,  {ad.  adpable^  or  adpabiiisj)  and 
then  that  tlie  king  is  ready  to  prove  him  so ;  prilj  praesto  sum^ 
or  parattis  verificare.  This  is  therefore  a  replication  on  be- 
half of  the  king  viva  voce  at  the  bar ;  which  was  formerly  the 
course  in  all  pleadings,  as  well  in  civil  as  in  criminal  causes. 
And  that  was  d<Hie  in  the  concisest  manner :  for  when  the 
pleader  intended  to  demur,  he  expressed  his  demurrer  in  a 
single  word,  ^^  judgment  /"  signifying  tliat  he  demanded  judg- 
ment, whether  the  writ,  declaration,  plea,  8cc.  either  in  form 
or  matter,  were  sufficiently  good  in  law :  and  if  he  meant  to 
rest  on  the  truth  of  the  facts  pleaded,  he  expressed  that  also 
in  a  single  syllable,  "  prit ;"  signifying  that  he  was  ready  to 

^  fiee  Append.  §  1.  '  ^2  Hal.  P.C.  258. 
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prove  his  assertions :  as  may  be  observed  from  the  year-books 
and  other  antient  repositories  of  law*.  By  this  replication 
the  king  and  the  prisoner  are  therefore  at  issue ;  for  we  may 
remember,  in  our  strictures  upon  pleadings,  in  the  preceding 
books  it  was  observed,  that  when  the  parties  come  to  a  iact, 
which  is  affirmed  on  one  side  and  denied  on  the  other,  then 
they  are  said  to  be  at  issue  in  point  of  fact :  which  is  evi- 
dently the  case  here,  in  the  plea  of  non  cut.  by  the  prisoner; 
and  the  replication  of  cuL  by  the  clerk.  And  we  may  also 
remember,  that  the  usual  conclusion  of  all  affirmative  plead- 
ings, as  this  of  cul.  or  guilty  is,  was  by  an  averment  in  these 
words,  ^*  and  this  he  is  ready  to  verify ;  et  hoc  paratus  est 
verificare  .*"  which  same  thing  is  here  expressed  by  the  single 
word  *^prit,** 


How  our  courts  came  to  express  a  matter  of  this  im* 
portance  in  so  odd  and  obscure  a  manner,  ^*  rem  tantam  tarn 
"  negfigenJter^  can  hardly  be  pronounced  with  certainty.  It 
may  perhaps,  however,  be  accounted  for  by  supposing,  that 
these  were  at  first  short  notes,  to  help  the  memory  of  the 
clerk,  and  remind  him  what  he  was  to  reply ;  or  else  it  was 
the  short  method  of  taking  down  in  court,  upon  the  minutes, 
the  replication  and  averment ;  ^*  ad,  prit .-"  which  afterwards 
the  ignorance  ofsucceeding  clerks  adopted  for  the  very  words 
to  be  by  them  spoken  "*• 

But  however  it  may  have  arisien,  the  joining  of  issne  (which 
though  now  usually  entered  on  tlie  record*,  is  no  otherwise 
joined*  in  any  part  of  the  proceedings)  seems  to  be  clearly 
the  meaning  of  this  obscure  expression^:  which  has  puzzled 
our  most  ingenious  etymologists,  and  is  commonly  understood 
as  if  the  clerk  of  the  arraigns,  immediately  on  plea  pleaded, 
had  fixed  an  opprobrious  name  on  the .  prisoner,  by  asking 

•    '  North's  Life  of  Lord  Guildford,  98.  vuc  when  a  jury  are  all  wwoipa,  the  of^- 

/  See  Vol.111,  pig.  313.  cer  bids  the  cricr  number  them,  for 

"  Of  this  ignorance  we  may  see  daily  whidi  the  word  in  law-french  is,  ''couu- 

instances    in   the  abuse  of  two  legal  ''  te%  /**  but  we  now  hear  it  pronounced 

terms  of  antient  French;  one,  the  pro-  in  very  good  English,  "  count  these.*^ 

logue   to  all   proclamaUons,   **  oyez;*  "^  See  Appcndii,  ( I. 

or  hear  ye,   which  is    geoerally   pro-  «  2  Hawk.  P.C.  c,38. 

nounced  moat  unmeanipgly,  "  O  yes ;"  y  g  Hal.  V*  C  258. 

the  other,  a  more  pardonable  mistake, 
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l)im,  ^^ culprit^  how  wilt  thou  be  tried?'  for  immediately  upon 

issue  joined,  it  is  inquired  of  the  prisoner,  by  what  trial  he 

will  make  his  innocence  appear.     This  form  has  at  present 

reference   to   appeals   and   approvements   only  wherein   the 

appellee  has  his  choice,  either  to  try  the  accusation  by  battel 

or  by  jury.     But  upon  indictments,   since  the  abolition  of  [  341  ] 

ordeal,  there  can  be  no  other  trial  but  hj  juvj^  p€r  pais,  or  by 

the  country :   and  therefore,  if  the  prisoner  refuses  to  put 

himself  upon  the  inquest  in  the  usual  form,  that  is,  to  answer 

that  he  will  be  tried  by  God  and  his  country*,  if  a  commoner; 

and,  if  a  peer,  by  God  and  his  peers*;  the  indictment,  if  in 

treason,  is  taken  pro  confesso ;  and  the  prisoner,  in  cases  of 

felony,  is  adjudged  to  stand  mute,  and  if  he  perseveres  in  his 

obstinacy,  shall  now^  be  convicted  of  the  felony. 

When  the  prisoner  has  thus  put  himself  upon  his  trial, 
the  clerk  answers  in  the  humane  language  of  the  law,  which 
always  hopes  that  the  party's  innocence  rather  than  his  guilt 
may  appear,  ^^  God  send  thee  a  good  deliverance*"  And 
then  they  proceed,  as  soon  as  conveniently  may  be,  to  the 
trial ;  tlie  manner  of  which  will  be  considered  at  large  in  the 
next  chapter* 

*  A  leaned  author,  who  is  very  sel-  by   ordeal  used  formerly  to  be  called 

dom  mistaken  in  his  conjectures,  has  judicium  JDeu     But  it  should    seem, 

observed  that   the   proper   answer  is,  that  when  the  question  gives  the  prisoner 

"  6y  God  or  the  country"  that  is,  either  an  option,  his  answer  must  he  positive ; 

by  ordeal  or  by  jury ;  because  tlie  que»-  and  not  in  the  di^unctive,  which  re- 

tion  supposes  an  option  in  the  prisoner,  turns  the  option  back  to  the  prosecutor. 

And   certainly  it  gives    some    coun-  *  Keylinge,  57.    State  Trials  pamm> 

tenance  to  this  observation,  that  the  trial  ^  Stat.  1 3  Geo.  III.  c.  SO. 


, 
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CHAPTER   THE    TWENTY-SEVENTH. 


OP  TRIAL  AND  CONVICTION. 


nPHE  several  methods  of  trial  and  conviction  of  offenders 
established  by  the  laws  of  England,  were  formerly  more 
numerous  than  at  present,  through  the  superstition  of  our 
Saxon  ancestors :  who,  like  other  northern  nations,  were  ex- 
tremely addicted  to  divination :  a  character,  which  Tacitus 
observes  of  the  antient  Germans  ■.  They  therefore  invented 
a  considerable  number  of  methods  of  purgation  or  trial,  to 
preserve  innocence  from  the  danger  of  false  witnesses,  and  in 
consequence  of  a  notion  that  God  would  always  interpose 
miraculously  to  vindicate  the  guiltless. 

I.  The  most  antient^  species  of  trial  was  that  by  ordeal: 
which  was  peculiarly  disUnguished  by  the  appellation  ^A  judi- 
cium Dei :  and  sometimes  vulgaris  purgatio,  to  distinguish  it 
from  the  canonical  purgation,  which  was  by  the  oath  of  the 
party.  This  was  of.  two  sorts  *^,  either  ^r^-ordeal,  or  loata^" 
ordeal ;  the  former  being  confined  to  persons  of  higher  rank, 
the  latter  to  the  common  people"*.  Both  these  might  be 
[  349  ]  performed  by  deputy:  but  the  principal  was  to  answer  for 
the  success  of  the  trial ;  the  deputy  only  venturing  some  cor- 
poral pain,  for  liire,  or  perhaps  for  friendship*.  Fire-ordeal 
was  performed  either  by  taking  up  in  the  hand,  unhurt,  a 
piece  of  red-hot  iron,  of  one,  two,  or  three  pounds  weight ; 

*  de  mor.  Germ.  10.  amdUUmu  hominum :  per  ferrum  cali- 

*>  XX»  Inae.  c.  77.     Wilk.  S7.  dum  n/uerii  homo  Uber ;  per  aquam^  si 

<  Mirr.  c.S.  (23.  fiierit  rtuftcitf.     (GlanT.  /.H.  c.l.) 

<*  Tenetur  se  purgare  it^  aceutaiur,  *  This  is  still  expressed  in^thftt  com- 

per  Dei  judicium  /  tcilicet  per  caUdum  num  fonn  of  speech,  "  of  going  dirougb 

Jerrum,  vd  per  o^uom,  jtro  dtvernUde  **  lire  and  water  to  serve  another.** 
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or  else  by  walking  barefoot,  and  blind-fold,  over  nine  red-hot 
ploughshares,  laid  lengthwise  at  unequal  distances :  and  if  the 
party  escaped  being  hurt,  he  was  adjudged  innocent ;  but  if 
it  happened  otherwise,  as  without  collusion  it  usually  did,  he 
was  then  condemned  as  guilty.  However,  by  this  latter 
method  queen  Emma,  the  mother  of  Edward  the  confessor, 
is  mentioned  to  have  cleared  her  character,  when  suspected  of 
familiarity  with  Alwyn  bishop  of  Winchester'. 

WATER-ordeal  was  performed,  either  by  plunging  the  bare 
arm  up  to  the  elbow  in  boiling  water,  and  escaping  unhurt 
therefrom ;  or  by  casting  the  person  suspected  into  a  river  or 
pond  of  cold  water ;  and,  if  he  floated  therein  without  any 
action  of  swimming,  it  was  deemed  an  evidence  of  his  guilt ; 
but,  if  he  sunk,  he  was  acquitted.  It  is  easy  to  trace  out  the 
traditional  relics  of  this  water-ordeal,  in  the  ignorant  bar- 
barity still  practised  in  many  countries  to  discover  witches  by 
casting  *them  into  a  pool  of  water,  and  drowning  them  to 
prove  their  innocence.  And  in  the  eastern  empire  the 
iire-ordeal  was  used  to  the  same  purpose  by  the  emperor 
Theodore  Lascaris ;  who,  attributing  his  sickness  to  magic, 
caused  all  those  whom  he  suspected  to  handle  the  hot  iron  : 
thus  joining  (as  has  been  well  remarked^)  to  the  most 
dubious  crime  in.  the  world,  the  most  dubious  proof  of  inno- 
cence. (1) 

And  indeed  this  pui^tion  by  ordeal  seems  to  have  been 
very  antient  and  very  universal,  in  the  times  of  superstitious 

'  Tho.  Radborne,  Hiti.  nuij.  ffinton.  ^  Sp.  L.  b.  12.  c.  5. 

/.  4.  c.l. 


(1)  The  word  ordeal  according  to  Meyer,  is  from  the  same  original,  as 
oordeel  in  Dutch,  and  urtheil  in  German,  and  signified  judgment ;  so  that 
the  term  was  used  koT  i^oxiv^  to  denominate  the  highest  and  most  respected 
form  of  trial.  He  deduces  the  practice  from  a  still  earlier  mode  of  trying 
doubtful  oflences  by  lots,  which  itself  is  referable  to  that  partiality  for 
atupicia  and  tariei  mentioned  by  Tacitus,  as  remarkable  among  tlie  antient 
Gemums,  and  which,  with  many  other  stmiiar  feelings  and  habits,  they 
carried  with  them,  and  retained  under  modified  forms  afler  their  conversion 
to  Christianity. 

Meyer  mentions  two  instances  of  reputed  witches  being  submitted  by 
popular  superstition  to  the  trial  by  fire  or  water  in  Flanders,  so  lately  as 
1815  and  1816.    Vol.  1. 515.3S2. 
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batbarity.     It  was  known  to  the  antient  Greeks :   for  in  the 
Antigone  of  Sophocles  \  a  person  suspected  by  Creon  of  a 
misdemesnor,  declares  himself  ready  "  to  handle  hot  iron, 
*^  and  to  walk  over  fire,"  in  order  to  manifest  his  innocence ; 
which,  the  scholiast  tells  us,  was  then  a  very  usual  purgation. 
And  Grotius^   ^ves  us  many  instances  of  water-ordeal  in 
Bithynia,  Sardinia,  and  other  places.     There  is  also  a  very 
peculiar  species  of  water-ordeal,  said  to  prevail  among  the 
Indians  on  the  coast  of  Malabar;   where  a  person  accused 
of  any  enormous  crime  is  obliged  to  swim  over  a  large  river 
abounding  with  crocodiles,  and,  if  he  escapes  unhurt,  he  is 
reputed  innocent.     As,  in  Siam,  besides  the  usual  methods 
of  fire  and  water-ordeal,  both  parties  ar£  gnnri#>riTn<»ff  exposed 
to  the  fury  of  a  tyger  let  loose  for  that  purpose ;    and,  if  the 
beast  spares   either,   that  person  is  accounted  innocent;  if 
neither,  both  are  held  to  be  guilty ;   but  if  he  spares  both, 
the  trial  is  incomplete,  and  they  proceed  to  a  more  certain 
criterion*'. 


One  cannot  but  be  astonished  at  tlie  folly  and  impiety  of 
pronouncing  a  man  guilty,  unless  he  was  cleared  by  a  miracle; 
and  of  expecting  that  all  the  powers  of  nature  should  be 
suspended  by  an  immediate  interposition  of  Providence  to 
save  the  innocent,  whenever  it  was  presumptuously  required. 
And  yet  in  I^gland,  so  late  as  king  John's  time,  we  find 
grants  to  the  bishops  and  clergy  to  use  the  Judicium  ferric 
aquacy  et  ignis\  And,  both  in  England  and  Sweden,  the 
clergy  presided  at  this  trial,  and  it  was  only  performed  in  the 
churches  or  in  other  consecrated  ground ;  for  which  Stiern- 
hook"  gives  the  reason;  ^^  non  defuit  illis  open^ae  et  labaris 
**  pretium ,«  semper  enim  ab  epismodi  judicio  aliquid  lucri^acer-' 
'  "  dotibus  oboeniebatJ'  But,  to  give  it  it's  due  pi*aise,  we  find 
the  canon  law  very  early  declaring  against  trial  by  ordeal,  or 
vulgaris  purgatioy  as  being  the  fabric  of  the  devil,  "  cum  sit 
"  contra  praeceptum  Domini^  fion  tetUabis .  Doniinwn  JDeum 
^^  tuum^J'  Upon  this  authority,  though  the  canons  them- 
selves  were  of  no  validity  in  England,  it  was  thought  proper 


h  V.264. 

'  On  Numb.  v.  17. 

'^  Mod.  Univ.  HisU  vii.  266. 

'  Spelm.  Glox,  435. 


'"  Dejurt  Sue^num,  /.I.  c.  8. 
"  Z)ecrel,  part  2.  caus.  3.  qu.  5.  dui*!-^ 
DecrdaU  lib,  3.  tU.  50,   c.  9.  j-   Glptu 
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(as. had  been  done  in  Denmark  above  a  centui'y  before*)  to 
disuse  and  abolish  this  trial  entirely  in  our  courts  of  justice, 
by  an  act  of  parliament  in  3  Hen.  III.  according  to  sir  Edwaid 
CokeP,  or  rather  by  an  order  of  the  king  in  council  *>. 

II.  Another  species  of  purgation,  somewhat  similar  to 
the  former,  but  probably  sprung  from  a  presumptuous  abuse  * 
of  revelatioii  in  the  ages  of  dark  superstition,  was  the  corsned 
or  morsel  of  execration :  being  a  piece  of  cheese  or  bread,  of 
about  an  ounce  in  weight,  which  was  consecrated  with  a  form 
of  exorcism ;  desiring  of  the  Almighty  that  it  might  cause  oon- 
^  vulsions  and  paleness,  and  find  no  passage,  if  the  man  was 
really  guilty ;  but  might  turn  to  health  and  nourishment,  if  he 
was  innocent^:  as  the  water  of  jealousy  among  the  Jews'  was, 
by  God's  special  appointment,  to  cause  the  belly  to  swell, 
and  the  thigh  to  rot,  if  the  woman  was  guilty  of  adultery. 
This  corsned  was  then  given  to  the  suspected  person,  who  at 
the  same  time  also  received  the  holy  sacrament^ :  if  indeed 
the  corsned  was  not,  as  some  have  suspected,  the  sacramental 
bread  itself;  till  the  subsequent  invention  of  transubstantiation 
preserved  it  from  profane  uses  with  a  more  profound  respect 
than  formerly.  Our  historians  assure  us,  that  Godwin  earl 
of  Kent,  in  die  reign  of  king  Edward  the  confessor,  abjuring 
the  death  of  the  king^s  brother,  at  last  appealed  to  his 
corsned,  ^*per  bucceUam  d^Udiendam  abjur<mt\*  which  stuck 
in  his  throat  and  killed  him.  This  custom  has  been  long 
since  gradually  abohshed,  though  the  remembrance  of  it  stiU 
subsists  in  certain  phrases  of  abjuration  retained  among  the 
common  people".  , 

However,  we  cannot  but  remark,  that  though  in  European  [  345  j 
countries  this  custom  most  probably  arose  from  an  abuse  of 
revealed  religion,  yet  credulity  and  superstition  will,  in  all 
ages  and  in  sdl  climates,  produce  the  same  or  similar  effects, 
^d  therefore  we  shall  not  be  surprized  to  find,  that  in  the 
kingdom  of  Pegu  there  still  exists  a  trial  by  the  corsned,  very  ' 

°  Mod.  Un.  IlisCxxxii.  105.  '  Numb.  ch.  v. 

P  9  Rep.  35?.  '  XL.  Cannt.  c.5. 

"I  1  Rym.  Foed.  228.     Spelm.  Gioss.  "  Ingulph. 

526.     2  Pryn.  Rcc.  Append.  20.   Seld.  *  As,  "    I  will   take  the  sacrament 

£adm.foL4S,  «  upon   it;    may  this  mon>cl 'be  my 

''  Spelm.  Gi.  439.  "  last  ;**  and  the  like. 
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similar  to  that  of  our  ancestors,  only  substitutuig  raw  rice 
instead  of  bread '^.  And,  in  the  kingdom  of  Monomotapa, 
they  have  a  method  of  deciding  lawsuits  equally  whimsical 
and  uncertain.  The  witness  for  the  plaintiff  chews  the  bark 
of  a  tree,  endued  with  an  emetic  quality;  which  being  suffi- 
ciently masticated,  is  then  infused  in  water,  which  is  given  the 
*  defendant  to  drink.  If  his  stomach  rejects  it,  he  is  condemned : 
if  it  stays  with  him,  he  is  absolved,  unless  the  plaintiff  will 
drink  some  of  the  same  water ;  and,  if  it  stays  with  him  also, 
the  suit  is  left  undetermined  y.  (2) 

These  two  antiquated  metliods  of  trial,  were  principally 

in  use  among  our  Saxon  ancestors.     The  next,  which  still 

remains  in  fierce,  though  very  rarely  in  use,  owes   it's  intro- 

.  duction  among  us  to  the  princes  of  the  Norman  line.     And 

that  is, 

III.  The  trial  by  battd,  duel,  or  single  combat ;  which 
was  another  species  of  presumptuous  appeals  to  Providence, 
under  an  expectation  that  heaven  would  unquestionably  give 
the  victory  to  the  innocent  or  injured  party.  The  nature 
of  this  trial  in  cases  of  civil  injury,  upon  issue  joined  in  a  writ 
of  right,  was  fully  discussed  in  the  preceding  book*:  to 
which  I  have  only  to  add,  that  the  trial  by  battel  may  be  de- 
manded at  the  election  of  the  appellee,  in  either  an  appeal  or 
an  approvement ;  and  that  it  is  carried  on  with  equal  solem- 
nity as  that  on  a  writ  of  right :  but  with  this  difference,  tliat 
there  each  party  might  hire  a  champion,  but  here  they  must 

»  Mod.  Univ.  Hist.  vU.  129.  »  See  VoU  III.  ptg.337. 

y  Ibid,  XV.  464. 


(2)  Meyer  cites  firom  Marculph  a  mode  of  trial,  whimsical  enough,  but 
not  very  uncertain  in  the  result,  the  trial  by  the  cross.  In  the  instance  given 
the  question  was  between  the  bishop  and  dergy  of  Verona  on  the  one  side, 
and  the  citizens  on  the  other,  as  to  the  liability  to  repair  the  walls  of  the  city. 
Two  young  ministers  of  blameless  conduct  were  chosen,  and  placed  in  the 
church  of  St.  John  the  Baptist  before  the  cross,  at  the  beginning  of  the 
mass;  one  the  representative  of  the  clergy,  the  other  of  the  laity;  and 
the  decision  of  the  cause  depended  on  the  fact,  which  of  the  two  should 
fall  to  the  ground  first.  As  might  have  been  anticipated,  the  former  stood 
^m  through  the  whole  service,  the  latter  fell  senseless  about  the  middle 
of  it.     1  Meyer,  3 17. 
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fight  in  their  proper  persons.     And  therefore  if  the  appellant, 
or  approver,  be  a  woman,  a  priest,  an  infant,  or  of  the  age  of 
sixty,  or  lame,  or  blind,  he  or  she  may  counterplead  and  re- 
fuse the  wager  of  battel ;  and  compel  the  appellee  to  put  him- 
self upon  tlie  country.     Also  peers  of  the  realm,  bringing  an   ' 
appeal,  shall  not  be  challenged  to  wage  battel,  on  account  of 
the  dignity  of  their  persons ;  nor  the  citizens  of  London,  by  ^ 
special  charter,  because  fighting  seems  foreign  to  their  edu- 
cation and  emplojrmenL     So  likewise  if  the  crime  be  noto- 
rious; as  if  the  thief  be  taken  witli  the  mainaia'^  or  the  mur- 
derer in  the  room  witli  a  bloody  knife,  the  appellant  may  ' 
refuse  the  tender  of  battel  from  the  appellee  * ;  for  it  is  un- 
reasonable tliat  an  innocent  man  should  stake  his  life  against 
one  who  is  already  half-convicted. 

The  form  and  manner  of  waging  battel  upon  appeals  are 
much  the  same  as  upon  a  writ  of  right ;  only  the  oaths  of  the 
two  combatants  are  vastly  more  striking  and  solemn  **.  Tlic 
appellee,  when  appealed  of  felony,  pleads  fiU  guilty^  and 
throws  down  his  glove,  and  declares  he  will  defend  the  same 
by  his  body :  the  appellant  takes  up  the  glove,  and  relies 
that  he  is  ready  to  make  good  the  appeal,  body  for  body. 
And  thereupon  the  appellee,  taking  the  book  in  his  right 
hand,  and  in  his  lefl  the  right  hand  of  his  antagonist,  swears 
to  this  efiect :  ^^  Hoc  audu  homo^  quern  per  manutn  teneo^^  Sfc. 
^^  Hear  this,  O  man,  whom  I  hold  by  the  hand,  who  caUest 
^*  thysdf  John  by  the  name  of  baptism,  that  I,  who  call  my* 
'^  self  Thomas  \rj  the  name  of  baptism,  did  not  feloniously 
'^  murder  thy  fiidier,  William  by  name,  nor  am  any  way 
**  guilty  of  the  said  felony.  So  help  me  God,  and  the  saints ; 
<^  and  this  I  will  defend  against  thee  by  my  body,  as  this  court 
^'  shall  award.*'  To  which  the  appellant  replies,  holding  the 
Bible  and  his  antagonist's  hand  in  the  same  manner  as  the  other : 
^*  Hear  this,  O  man,  whom  I  hold  by  the  hand,  who  callest 
"  thyself  Tliomas  by  the  name  of  bi^tism,  that  thou  art  per- 
<*  jured ;  and  therefore  perjured,  because  that  thou  feloniously 
"  ^didst  murder  my  father,  William  by  name.  So  help  me 
'^  Grod,  and  tlie  saints ;  and  this  I  will  prove  against  thee  by 

•  a  Hawk,  P.C.  C.45.  §  7.        ^  Flet.  /.  1,'  r.34.     2  Hawk.  P.C.  c.4i3.  §  3. 
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*^  tmy  body^  as  this  court  shall  award  V*  The  battel  is  then 
to  be  fought  with  the  same  weapons,  viz.  batons,  the  same  so- 
lemnity,  and  the  same  oath  against  amulets  and  sorcery,  that 
are  used  in  the  civil  combat :  and  if  the  appellee  be  so  fiur 
vanquished,  that  he  cannot  or  will  not  fight  any  longer,  he 
6hall  be  adjudged  to  be  hanged  immediately ;  and  then,  as 
well  as  if  he  be  killed  in  battel.  Providence  is  deemed  to  have 
determined  in  fitvour  of  the  truth,  and  his  blood  shall  be  at- 
tainted. But  if  he  kills  the  appellant,  or  can  maintain  the 
fight  fi-om  sunrising  till  the  stars  appear  in  the  evening,  he 
shall  be  acquitted.  So  also  if  the  appellant  becomes  re- 
creant, and  pronounces  the  horrible  word  of  craverij  he  shall 
lose  his  Uberam  legem,  and  become  infamous ;  and  the  appellee 
shall  recover  his  damages,  and  also  be  for  ever  quit,  not  only 
of  the  appeal,  but  of  all  indictments  likewise  for  the  same 
ofienoe.  (3) 

IV.  The  fourth  method  of  trial  used  in  criminal  cases  is 
that  by  the  peers  of  Gi^eat  Britain,  in  the  court  of  parliament, 
or  the  court  of  the  lord  high  steward,  when  a  peer  is  capitally 
indicted .-  for  in  case  of  an  appeal^  a  peer  shall  be  tried  by 
jury  ^  Of  this  enough  has  been  said  in  a  former  ch^ter  * ; 
to  which  I  shall  only  now  add,  that  in  the  method  and  regu- 
lation of  its  proceedings,  it  differs  little  from  the  trial  per 
patriam,  .or  by  jury ;  except  that  no  special  verdict  can  ,be 
given  in  the  trial  of  a  peer^;  because  the  lords  of  parliament, 
or  the  lord  high  steward,  (if  the  trial  be  had  in  his  court,) 
[  d49  ]  are  judges  sufiiciently  competent  of  the  law  that  may  arise 
from  the  fact :  and  except  also,  that  the  peers  need  not  aU 

^  There  is  a  striking    resemblance  to  prosecute  in  that  court,)  and  that 

between  this  process  and  that  of  the  the  prisoner  was  the  cause  of  his  death ; 

court  of  Areopagus  at  Athens  for  mur-  the  prisoner,  that  he  was  innocent  of  the 

dcr ;  wherein  the  prosecutor  and  pri-  char^  against  him.     (  Pott  Antiq.  b.  1 . 

soner  were  both   sworn   in  the  most  c.  19.) 

solemn  manner:    the  prosecutor,  that  ^  9  Rep. 30.     2  Inst.  49. 

be  was  related  to  the  deceased,   (for  *  See  psg.  259. 

none  but  near  relatiqps  were  permitted  *  |latt.  116. 

(9)  See  tbe  case  o£  AsAford  v.  ThonUotit  1 B.  &  A.  405,  in  whicb  a  great 
deal  of  learning  and  talent  way  displayed  on  this  obscure  subject.  But 
the  whole  has  become  matter  rather  of  curiontj  than  praetical  use  by  the 
abolition  of  appeals  under  59  G.  3.  c.  4€. 

9^ 
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agree  in  their  verdict ;  but  the  greater  number,  consisting  of 
twelve  at  the  least,  will  conclude,  and  bind  the  minority  '. 

V.  The  trial  by  jury,  or  the  country,  per  patriam^  is  also 
that  trial  by  the  peers  of  every  Englishman,  which,  as  (he 
grand  bulwark  of  his  liberties,  is  secured  to  him  by  the  great 
charter  **:  ^^nuUus  liber  honto  capiatur^  vel  imprisonetur^  atU 
'*  exuletf  out  aliqtio  alio  mado  destruatitrj  nisi  per  legale  judi-- 
**  ciumparium  suorum^  vel  per  legem  terrae" 

The  antiquity  and  excellence  of  this  trial,  for  the  settling 
of  civil  property,  has  before  been  explained  at  large  *.     And 
it  will  hold  much  stronger  in  criminal  cases ;    since,  in  times 
of  difficulty  and  danger,  more  is  to  be  apprehended  from  the 
violence  and  partiality  of  judges  appointed  by  the  crown,  in 
suits  between  the  king  and  the  subject,  than  in  disputes  be- 
tween one  individual  and  another,  to  settle  the  metes  and 
boundaries  of  private  property.     Our  law  has  therefore  wisely 
placed  this  strong  and  twofold  barrier,  of  a  presentment  and 
a  trial  by  jury,  between  the  liberties  of  the  people  and  the 
prerogative  of  the  crown.     It  was  necessary  for  preserving 
the  admirable  balance  of  our  constitution,  to  vest  the  executive 
power  of  the  laws  in  the  prince :  and  yet  this  power  might  be 
dangerous  and  destructive  to  that  very  constitution,  if  exerted 
without  c^eck  or  control,   by  justices  of  oyer  and  terminer 
occasionally  named  by  the  crown ;   who  might  then,  as  in 
France  or  Turkey,  imprison,  dispatch,  or  esdle  any  man  that 
was  obnoxious  to  the  government,  by  an  instant  declaration, 
that  such  is  their  will  and  pleasure.     But  the  founders  of  the 
English  law  have  with  excellent  forecast  contrived,  that  no 
man  should  be  called  to  answer  to  the  king  for  any  capital 
crime,  unless  upon  the  preparatory  accusation  of  twelve  or 
more  of  his  fellow-subjects,  the  grand  jury :    and  that  the 
truth  of  every  accusation,  whether  preferred  in  the  shape  of  [  S50  ] 
indictment,  information,  or  appeal,  should  afterwards  be  con* 
firmed  by  the  unanimous  suffrage  of  twelve  of  his  equals  and 
neighbours,   indifferently  chosen,  and  superior  to  all   sus- 
picion.    So  that  the  liberties  of  Elngland  cannot  but  subsist 
so  long  as  this  palladium  remains  sacred  and  inviolate ;    not 

«  Kclyngv,  56.  ttat.   7  W.  III.  c.S.       ^9  Hen.  III.  c.  29. 
I  11.     Foster,  247.  '  See  Vol.  1 1 1,  pug.  379. 
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only  from  all  open  attacks,  (which  none  will  be  so  hardy  as 
to  makey)  but  also  from  all  secret  machinations,  which  may 
sap  and  midermine  it;  by  introducing  new  and  arbitrary 
methods  of  trial ;  by  justices  of  the  peace,  commissioners  of 
tlie  revenue,  and  courts  of  conscience.  And  however  am- 
venient  these  may  appear  at  first,  (as  doubtless  all  arbitrary 
powers,  well  executed,  are  the  most  convenient,)  yet  let  it  be 
again  remembered,  that  delays  and  little  inconveniences  in 
the  forms  of  justice,  are  the  price  that  all  free  nations 
must  pay  for  their  liberty  in  more  substantial  matters ;  that 
these  inroads  upon  this  saci*ed  bulwark  of  the  nation  are 
fundamentally  opposite  to  the  spirit  of  our  constitution ;  and 
that,  though  begun  in  trifles,  the  precedent  may  gradually 
increase  and  spread,  to  the  utter  disuse  of  juries  in  questions 
of  the  most  momentous  concern*  (4) 

What  was  said  of  juries  in  general,  and  the  trial  thereby, 
in  civil  cases,  will  greatly  shorten  our  present  remarks,  with 
regard  to  the  trial  ot  criminal  suits ;  indictments,  informaticMis, 
and  appeals ;  which  trial  I  shall  consider  in  the  same  method 
that  I  did  the  former ;  by  following  the  order  and  course  of 
the  proceedings  themselves,  as  the  most  clear  and  perspicu- 
ous way  of  treating  it. 

When  therefore  a  prisoner  on  his  arraignment  has  pleaded 
not  guilty,  and  for   his    trial   hath   put   himself  upon   the 


(4)  In  the  account  which  Meyer  has  deduced  from  the  ancient  capi- 
tularies and  lews  of  the  Gcnnan  tribes,  of  the  progress  of  their  judicial 
instittttionsy  there  seem  to  be  analogies  to  the  preeent  form  of  trial  by  jury, 
which  cannot  be  accidental.  It  was  the  duty  of  all  freemen  to  attend  the 
national  assemblies,  in  which,  under  the  presidence  of  the  head  of  the 
nation,  they  determined  all  suits :  as  the  nations  increased  in  size,  so  that 
it  was  imposdble  to  assemble  the  freemen  often  enough  for  judicial  pur- 
poses, district  assemblies  were  held  for  the  same  objects,  but  the  same  form 
and  rules  were  observed  in  these  as  in  the  former  meetings.  The  Grave, 
(Gravio,)  or  Count,  presided,  the  freemen,  (Arimanni  or  Rachimburgii,)  were 
the  judges ;  the  decision  was  always  jiuUcium  bonontm  frirorum  quod  ei  a 
Rachmburgiu  fuerii  judicatum.  But  then  the  count  was  bound  to  know 
the  law,  and  expound  it  to  the  freemen ;  when  all  the  pleadings  were  gone 
through,  and  the  proofs  closed,  he  did  so,  and  asked  them  for  their  judg- 
ment: comiies  et  vicam  eorum  legcM  Mciant,  ui  ante  eos  injusU  nemnem  quu 
judicar*  posnt  aut  li'ffem  mutare.     I  Meyer,  c.  10, 1 1, 12. 
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country,  which  country  the  jury  are,  the  sheriff  of  the  county 
must  return  a  panel  of  jurors,  liberos  et  legates  hominesy  .de 
victneiOi  that  is,  freeholders  (5),  without  just  exception,  and 
of  the  visne  or  neighbourhood ;  which  is  interpreted  to  be  of 
the  county  where  the  fact  is  committed  J.  If  the  proceedings 
are  before  the  court  of  king's  bench,  there  is  time  allowedy 
between  the  arraignment  and  the  trial,  for  a  jury  to  be  impi^ 
nelled  by  a  writ  of  Vf;}/r^^aa5  to  the  sheriff,  as  in  civil.causes :  [  851  ] 
and  the  trial  in  case  of  a  misdemesnor  is  had  at  nisiprktSy 
unless  it  be  of  such  consequence  as  to  merit  a  trial'  at  bar ; 
which  is  always  invariably  had  when  the  prisoner  is  tried  for 
any  capital  offence.  But,  before  commissioners  of  cyer  and 
terminer  and  gaol  delivery,  the  sheriff,  by  virtue  of  a  general 
precept  directed  to  him  before-hand,  returns  to  the  court  a 
panel  of  forty-eight  jurocs,  to  try  all  felons  that  may  be 
called  upon  their  trial  at  that  session;  and  therefore  it  is 
there  usual  to  try  all  felons  immediately,  or  soon  after  their 
arraignment  But  it  is  not  customary,  nor  agreeable  to  the 
general  course  of  proceedings,  (unless  by  consent  of  parties, 
or  where  the  defendant  is  actually  in  gaol,)  to  try  pers<ms 
indicted  of  smaller  misdemesnors  at  the  same  court  in  which 
they  have  pleaded  not  guilty^  or  traversed  the  indictment*  But 
they  usually  give  security  to  the  court,  to  appear  at  the  next 
assises  or  session,  and  then  and  there  to  try  the  traverse,  ^y* 
ing  notice  to  tlie  prosecutor  of  the  same.  (6) 

i  2  Hal.  P.  C.  264.     2  Hawk.  P.  C.  c  40.  §  1. 


(5)  The  4&5W.&M.  C.24.  (see  Vol.  III.  p.  362.)  extends  to  jurors  for 
the  trial  of  criminal  as  well  as  civil  issues ;  and  therefore  copyholders  of 
10/.  per  annwrn  within  the  county  may  be  returned  on  the  panel.  The 
same  observation  will  apply  to  leaseholders  under  the  3  G.  2.  c.  25. ;  but 
both  these  must  be  understood  with  the  exception  of  trials  for  high  treasou, 
in  which,  by  the  bill  of  rights,  1  W.&  M.  st.2.  c.2.  the  jurors  ought  to  be 
freeholders. 

(6)  Thb  is  now  regulated  by  the  60G.5.  &  1 6.4.  c.4.  which  provides 
for  the  trial  of  misdemesnors  in  the  court  of  K.  B.,  and  also  at  the  assises 
or  sessions.  In  the  former  case  the  defendant,  instead  of  being  allowed 
till  the  next  term  after  that  in  which  he  appears,  is  compelled  to  plead  or 
demur  within  four  days  from  such  appearance ;  In  the  latter,  if  he  has  been 
in  custody  or  held  to  bail  twenty  days  before  the  assizes  or  sessions  «t 
which  the  indictment  is  found,  be  must  plead  instantly,  and  take  his  trial 
at  the  same  assises  or  sessions ;  if  he  has  not  been  committed  or  held  to 
bail  twenty  days  before,  but  has  been  committed  or  held  to  bail  to  appear 
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Ik  cues  of  iiigh  treason,  whereby  co:rniption  of  blood  may 
enaiiey  (except  treason  in  counterfeiting  die  king^s  coin  or 
aeaiSf)  or  misprision  of  such  treascHi,  it  is  enacted  by  statute 
TW.IIL  c.8.  first,  that  no  person  shall  be  tried  for  any 
such  treason,  except  an  attempt  to  assassinate  the  king,  un- 
less ihe  indictment  be  found  within  three  years  after  ^e  of- 
fence committed :  next,  that  the  prisoner  shall  have  a  copy 
of  the  indictment,  (which  includes  the  caption  ^)  but  not 
the  names  of  the  witnesses,  five  days  at  least  befcMre  the  trial ; 
Aat  is,  upon  the  true  construction  of  the  act,  before  his 
arraignment '4  for  Aea  is  his  time  to  take  any  exceptions 
thereto,  by  way  of  plea  or  demurrer :  thirdly,  that  he  shall 
also  have  a  copy  of  the  panel  of  jurors  two  days  before  his 
trial:  and)  lastly,  diat  he  shall  have  the  same  compulsive  pro* 
,cess  to  bring  in  his  witnesses  Jor  him  as  was  usual  to  compel 
4heir  appearance  against  him.  And  by  statute  7  Ann.  c.  21., 
/(which  did  not  take  place  till  after  the  decease  of  the  late  pre- 
tender,) inll  persons,  indicted  for  high  treason  or  misprision 
[  SS9  '2  thereof  shall  have  not  only  a  copy  of  the  indictment,  but  a 
list  of  all  the  witnesses  to  be  produced,  and  of  the  jurors  im- 
panelled, with  their  professions  and  places  of  abode,  ddivered 
to  'him  ten  days  before  the  trial,  and  in  the  presence  of  two 
witnesses;  the  better  to  prepare  him  to  make  his  challenges 
and  defence.  (7)  But  this  last  act,  so  fer  as  it  afiected  indict- 
^lents  for  the  inferior  species  of  high  treason,  respecting  the 
cofn  and  the  royal  seals,  is  repealed  by  the  statute  6  (7eo.IIL 

"  )?(Mt899.    Append.!.  '  iWi.  93a 

to  answer  at  some  siibsequeDt  session,  or  shall  receiTe  notice  of  &e  indict- 
ment having  been  foun4  twenty  days  before  such  subsequent  session,  then 
he  shall  plead  and  take  (d^  trial  at  such  subsequent  session.  All  these  pro- 
vidons  are  subject  to  the  4Ucretionary  power  of  the  court  to  grant  further 
time  on  proper  cause  shewn. 

(7)  It  has  been  thought  proper  to  modify  these  regulations  as  to  the 
trial  of  high  treason,  in  cases  where  the  overt  acts  laid  in  the  indictment 
are  assasunation,  or  killing  of  the  king,  or  any  direct  attempt  upon  his  life 
or  person,  whereby  his  life  may  be  endangered,  or  hu  person  sufo  bodily 
harm;  in  all  such  cases,  the  59&406.S.  c.9S.,  enacts  that  the  persons 
charged  shall  be  indicted,  arraigned,  tried,  and  attainted  in  the  same  manner* 
according  to  the  same  course  and  order  of  trial  in  every  respect,  and  upon 
the  like  evidence^  as  if  they  stood  charged  with  murder :  but  upon  convic- 
tion judgment  is  to  be  given  and  execution  done  as  in  other  cases  of  high 
treason. 
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C.5S.,  else  it  bad  been  impossible  to  have  tried  those  o& 
fences  in  the  same  circuit  in  which  they  are  indicted :  for  ten 
clear  days,  between  the  finding  and  the  trial  of  the  indict- 
rnent,  will  exceed  the  time  usuaUy  allotted  for  any  session  of 
ojfer  and  terminer  ^.  And  no  person  indicted  for  felony  is,  or 
(as  the  law  stands)  ever  can  be^  entitled  to  such  copies,  before 
the  time  of  hb  trial  "• 

When  the  trial  is  called  on,  the  jurors  are  to  be  sworn, 
as  they  appear,  to  the  number  of  twelve,  unless  they  are 
challenged  by  the  party. 

Challenges  may  here  be  made^  either  on  the  part  of 
the  king,  or  on  that  of  the  prisoner ;  and  either  to  the  whole 
array,  or  to  the  separate  polls,  for  the  very  same  reasons  that 
they  may  be  made  in  civil  causes  ^.  For  it  is  here  at  least  as 
necessary,  as  there,  that  the  sheriff  or  returning  oflBcer  be 
totally  indi£ferent ;  that  where  an  alien  is  indicted,  the  jury 
should  be  de  medietate^  or  half  foreigners,  if  so  many  are 
found  in  the  place ;  (which  does  not  indeed  hold  in  treasons  >*, 
aliens  being  very  improper  judges  of  the  breach  of  all^ianoe ; 
nor  yet  in  the  case  of  Egyptians  under  the  statute  22Hen.VIII. 
clO.  (8) )  that  on  every  panel  tfiere  should  be  a  compe- 
tent number  of  hundredors ;  and  that  the  particular  jurors 
should  be  omni  exceptione  majoress  not  liable  to  objection 
&&ieT  propter  honoris  respectum^  propter  defectum^  propter  af^ 
fectumj  or  propter  delictum. 

Challenges  upon  any  of  the  foregoing  accounts  are  [  353  ] 
stiled  challenges  for  cause ;  which  may  be  without  stint  in 
both  criminal  and  civil  trials.  But  in  criminal  cases,  or  at 
least  in  capital  ones  (9),  there  is,  infovorem  vita,  allowed  to 
the  prisoner  an  arbitrary  and  capricious  species  of  challenge 
to  a  certain  number  of  jurors,  without  shewing  any  cause 

">  FosLSSa  ^  2  Hawk.  P.C.  c.  43.  §  37.     8  HaL 

•  8  Hawk.  P.C.  c.  39.  $  13.  P.C.  971. 

^  See  Vol.  IIL  |Hig.S59. 

(8)  A  nmilar  provisioa  in  1  &  S  Pb.&M.  c.4.  with  reipect  to  Egyptiani, 
was  repealed  by  the  1 G.  4.  c.  116. 

(9)  And  therefore  in  all  felonies,  which  in  legal  thaory  are  alL capital :  but 
the  rule  does  not  extend  to  nusdemesnors. 
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at  all;  which  is  called  a  peremptory  challenge ;  a  provision  full 
of  that  tenderness  and  humanity  to  prisoners,  for  which  our 
English  laws  are  justly  &mous«  This  is  grounded  on  two 
reasons,  1.  As  every  one  must  be  sensible,  what  sudden 
impressions  and  unaccountable  prejudices  we  are  apt  to  con- 
ceive upon  the  bare  looks  and  gestures  of  another ;  and  how 
necessary  it  is,  that  a  prisoner  (when  put  to  defend  his  life) 
should  have  a  good  opinion  of  his  jury,  the  want  of  which* 
might  totally  disconcert  him ;  the  law  wills  not  that  he  should 
be  tried  by  any  one  man  against  whom  he  has  conceived  a 
prejudice,  even  without  being  able  to  assign  a  reason  for  such 
his  dislike.  2.  Because,  upon  challenges  for  cause  shewn,  if 
the  reason  assigned  prove  insufficient  to  set  aside  the  juror, 
perhaps  the  bare  questioning  his  indifference  may  sometimes 
provoke  a  resentment;  to  prevent  all  ill  consequences  from 
which,  the  prisoner  is  still  at  liberty,  if  he  pleases,  peremp- 
tori^  to  set  him  aside. 

This  privilege,  of  peremptory  challenges,  though  granted  to 
the  prisoner,  is  denied  to  the  king  by  the  statute  33  Edw.L 
St.  4.  which  enacts,  that  the  king  shall  challenge  no  jurors 
without  assigning  a  cause  certain,  to  be  tried  and  approved 
by  the  court.  However,  it  is  held,  that  the  king  need  not 
assign  his  cause  of  challenge,  till  all  the  panel  is  gone  through, 
and  unless  there  cannot  be  a  full  jury  without  the  person  so 
challenged.  And  then,  and  not  sooner,  the  king's  counsel 
must  shew  the  cause :  otherwise  the  juror  shall  be  sworn  ^. 

The  peremptory  challenges  of  the  prisoner  must,  however, 
have  some  reasonable  boundary ;  otherwise  he  might  never 
[  354  ]  be  tried.  This  reasonable  boundary  is  settled  by  the  common 
law  to  be  the  number  of  thirty-five,  that  is,  one  under  the 
number  of  three  full  juries.  For  the  law  judges  that  five-and- 
thirty  are  fully  sufficient  to  allow  the  most  timorous  man  to 
challenge  through  mere  caprice;. and  that  he  who  peremp- 
torily challenges  a  greater  number,  or  three  full  juries,  has 
no  intention  to  be  tried  at  all.  And,  therefore,  it  dealt  with 
one  who  peremptorily  challenges  above  thirty-five,  and  will 
not  retract  his  challenge,  as  with  one  who  stands  mute  or 

<  S  Htwk.  P.  C.  c.  43.  52,     2  Hal.  P.  C.  271. 
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reiiises  his  trial ;  by  sentencing  him  to  the  peine  Jbrie  et  durt 
in  felony,  and  by  attainting  him  in  treason  ^  And  so  the  law 
stands  at  this  day  with  regard  to  treason,  of  any  kind. 

But  by  statute  22  Hen.  VIII.  c.  14.  (which,  with  regard  to 
felonies,  stands  unrepealed  by  statute  1  &  2  Ph.  &  Mar.  a  10*) 
by  this  statute,  I  say,  no  person  arraigned  for  felony,  can  be 
admitted  to  make  any  more  than  twenty  ^remptorj  challenges. 
But  how  if  the  prisoner  will  peremptorily  challenge  twenty- 
one,  what  shall  be  done  ?  The  old  opinion  was,  that  judg- 
ment of  peine  Jbrte  et  dure  should  be  given,  as  where  he  chal- 
lenged thirty-six  at  the  common  law ' :  but  the  better  opinion 
seems  to  be ',  that  such  challenge  shall  only  be  disr^arded 
and  over-ruled.  Because,  first,  the  common  law  doth  not 
inflict  the  judgment  of  penance  for  challenging  twentyK>ne» 
neither  doth  the  statute  inflict  it;  and  so  heavy  a  judgment 
(or  that  of  conviction,  which  succeeds  it)  shall  not  be  imposed 
by  implication.  Secondly,  the  words  of  the  statute  are, 
^*  that  he  be  not  admitted  to  challenge  more  than  twen^  ;** 
the  evident  construction  of  which  is,  that  any  fiirther  chal- 
lenge shall  be  disallowed  or  prevented :  and,  therefore,  being 
null  from  the  beginning,  and  never  in  fact  a  challenge,  it  can 
subject  the  prisoner  to  no  punishment ;  but  the  juror  shall  be 
regularly  sworn. 

If,  by  reason  of  challenges  or  the  default  of  the  jurors,  a 
sufiicient  number  cannot  be  had  of  the  original  panel,  a  tales 
may  be  awaixled  as  in  civil  causes  %  till  the  number  of  twelve  [  355  ] 
is  sworn  ^^  well  and  truly  to  try,  and  true  deliverance  make, 
**  between  our  sovereign  lord  the  king  and  the  prisoner 
"  whom  they  have  in  charge;  and  a  true  verdict  to  give, 
^^  according  to  the  evidence." 

When  the  jury  is  sworn,  if  it  be  a  cause  of  any  conse- 
quence, the  indictment  is  usually  opened,  and  the  evidence 
marshalled,  examined,  and  enforced  by  the  counsel  for  the 

'  22  Hal.  P.  C.  268.  lalu  can  be  awarded ;  though  the  court 

'  S  Hawk.  P.C.  c.  43.  §  9.  may  ort  tenia  order  a  oew  panel  to  be 

<  3  Inst.  2S7.     2  Hal.  P.C.  270.  returned  instarUer,    (4  Inst.  168.  4  St. 

"  See  Vol.  III.  pag.  364.     But,  m  TV.  728.     Cooke's  Case.) 
mere  commissions  of  gaol  delirery,  no 
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gtowHi  or  prosecution.    But  it  is  a  settled  rule  at  common 
law,  diat  no  counsel  shall  be  allowed  a  prisoner  upon  bis 
trial,  upon  the  general  issue,  in  any  capital  crime,  unless 
some  point  of  law  shall  arise  proper  to  be  debated''.     A  rule, 
which  (however  it  may  be  palliated  under  cover  of  that  noble 
declaration  of  the  law,  when  righdy  understood,  that  the 
judge  shall  be  counsel  for  the  prisoner  ;  that  is,  shall  see  that 
the  proceedings  against  him  are  1^  and  stricdy  regular*) 
seems  to  be  not  at  all  of  a  piece  with  the  rest  of  the  humane 
treatment  of  prisoners  by  the  English  law.     For  upon  what 
fiice  of  reason  can  that  assistance  be  denied  to  save  the  life  of 
a  man,  which  yet  is  allowed  him  in  prosecutions  for  every 
petty  trespass  ?    Nor  indeed  is  it  strictly  speaking  a  part  of 
our  antient  kw :  for  the  Mirrour  y,  having  observed  the  ne- 
cessity of  counsel  in  civil  suits,  "  who  know  how  to  forward 
<<  and  defend  the  cause^  by  the  rules  of  law  and  customs  of 
<<  the  realm,"  immediately  afterwards  subjoins ;  ^  and  more 
*<  necessary  are  they  for  defence  upon  indictments  and  appeals 
*<  of  fdony  than  upon  odier  venial  causes*.''  (10)     And  the 

^  9  Hawk.  P.  C.  c.  39.  §  1.  "  omm  petiiione  connZft.— /»  aUis  omm- 

*  Sir  Edward  Coke  (S  Imit.  1S7.)  ^^  bmi  potest  a  debet  vHanuOid."^  But 
givCB  anolker  addidonal  rcaaoafe  thb  tiiis  contUmmt  I  amoche, signUles  only 
icAialy  «  becauae  the  eridenoe  to  con-  an  mparUmeef  and  the  petitU  comaUa  ia 
"  Tict  a  priioner  ■hould  be  ao  maniSrtt,  eramng  leave  to  impari^  (See  Vol.  IIL 
^ai  it  could  not  be  contradicted^**  pag.998.)  which  is  not  aHowable  in 
Whidi,  lord  Nottingfaain  (when  Ihi^  any  criminal  proeecntion.  Thia  will  be 
•lewaid)  declared,  (S  St.  Tr.  7S6*)  was  manifcat  by  comparing  this  law  with  a 
the  only  good  reason  that  could  be  given  contemporvy  paaMge  in  the  ^rontf  om- 
Ibr  it.  atttmier  of  Normandy,  (ch.  65*)  which 

f  c«S.  §  1.  ^eaks  of  imparlances  in  personal  ac- 

*  FathnPuions  the  jesutty  and  after  tiooa.  «^pr«toe,  ert  lend  2e  ^uereKr  a 
hhn  bishop  Ellys,  (of  English  liberty,  «<  rt^mubti  et  aura  confis  de  My  cms- 
ii.  66.)  have  imagined,  that  the  benefit  »  teiller,  m'U  ie  demanded  et  gtumd  U 
of  oouisel  to  plead  for  them  was  first  **  eera  amteiUe,  UpetU  nyer  lefinct  dont 
denied  to  prisoners  by  a  kw  of  Hen.  I.  *' tU  eet  acaue.*'  Or,  as  it  stands  in  the 
meaning  (I  presume)  ch^»ters47  and  4S  Latin  teit^  (edit.  1539,)  **  Querelatus 
of  the  code  which  is  usually  attributed  *'  autem  pottea  teneiur  responderes  et 
to  that  prince.  '*  De  caum  crimina&uM  *'  kabebit  Ucentiam  anaulendi,  Jt  regui- 
**  vetctqrUdiibuinewioquaerateofui&iun :  "  rot ;  tuUnio  autem  contUiot  debet  fio 
^  qum  implackatus  ttatim  pemeget,  tme  **  turn  negan  quo  aecu$atu$  eit." 


(10)  The  rule  extends  to  all  felonies,  but  is  limited  to  addressing  the 

jury,  it  bdng  now,  I  believe,  conridered  that  the  prisoner  has  a  right  to  the 

amstance  of  counsel  For  every  other  purpose ;  certainly  in  practice  he  has 

it  without  asking  any  permission  of  the  court.    Formerly  indeed,  even  as 

to 
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judges  themsdves  are  so  senaUe  of  this  defect,  that  they 
never  scrapie  to  allow  a  prisoner  counsel  to  instruct  horn 


to  matters  of  law,  the  prisoner  was  obnged  himself  to  state  hb  point  to  the 
court,  and  counsel  was  only  assigned  him  if  the  court  thought  the  point 
would  bear  a  debate.  With  great  deference  to  the  aothor,  it  seems  yery 
questionable,  whether,  upon  the  whole,  any  alteration  of  the  rule  as  bow 
limited,  would  not  be  rather  prejudicial  than  adyantageous  to  the  prisoner. 
At  present,  if  the  case  be  simple  or  unimportant,  the  counsel  for  the  crown 
commonly  abstains  entirely  from  addressing  the  jury;  and  in  all  cases 
where  he  thinks  it  necessary  to  address  them,  his  own  feelings,  or  the  inter- 
position of  the  judge  (seldom,  if  erer  necessary)  limit  him  strictly  to  a  bare 
exposition  of  the  evidence  which  he  intends  to  produce :  he  aggnivates 
nothing  un&Tourable,  he  omits  nothing  fiivourable  to  the  prisoner,  and  he 
abstains  from  all  comment  or  appeal  to  the  passions.  It  is  obvious  that 
this  dispassionate  and  candid  mode  of  address  could  not,  in  the  nature  of 
things,  long  be  preserved,  if  the  counsel  had  to  anticipate  an  answer  in 
which  every  exertion  of  sophistry  and  eloquence  would  be  deemed  wttlim 
the  line  of  duty :  and  as  the  prosecutor  in  a  vast  majori^  of  instances  must 
have  the  strongest  case,  the  fair  inference  assuming  an  equality  of  talent 
and  industry  will  be,  that  his  counsel  would  in  general  produce  the  stronger 
impression  on  the  jury.  But  the  change  which  must  tsike  place  in  the  sum* 
ming  up  of  the  judge  would  be  of  the  most  serious  prejudice  to  the  pri* 
soner;-— at  present  nothhig  having  been  suggested  for  him,  it  is  the  judge^t 
part,  a  part  in  general  most  cheerfully  and  ably  sustained,  to  suggest  all 
the  favourable  constructions  which  can  be  put  on  the  facts.  But  if  a  de- 
fence had  already  been  made,  that  must  have  been  made  either  to  a  clear 
case,  or  a  doubtful  one }  a  really  doubtful  one  needs  no  advocate  in  an 
English  court;  and  to  a  dear  one,  the  defence  must  be  founded  in  fidlacy. 
Now  it  would  become  the  duty  of  the  judge  to  detect  and  lay  open  that 
fidlacy  to  the  jury,  and  thus,  in  spite  of  himself,  his  superior  skill,  accuracy, 
and  authority,  would  be  arrayed  against  the  prisoner.  We  well  know  too, 
what  is  the  efiect  on  the  mind,  of  detecting  a  single  fidlacy  by  wUdi  we 
have  been  led  astray — a  suspicion  is  immediately  thrown  upon  the  whole 
case,  which  it  was  used  to  siqiport.  I  believe  the  experience  of  other 
countries,  in  which  counsd  are  allowed  to  address  juries  in  behalf  of  pri« 
soners,  fiiUy  warrants  this  reasoning;  at  the  same  time  I  am  well  awaiV  of 
a  growing  feding,  and  most  respectable  opinions  against  the  present  pnuy 
tice,  and  it  is  so  important  that  not  only  real,  but  even  seeming  hardships 
should  be  removed  from  the  administration  of  justice,  that  it  seems  derif- 
able  to  alter  the  present  practice,  if  it  can  be  done,  without  sacrificing  the 
prisoner's  interests  or  those  of  justice.  If  I  might  suggest  the  prmdple  oH 
which  an  alteration  might  be  made,  it  would  not  be  that  of  adontting  the 
prisoner's  counsel  to  plead  for  him,  but  the  taking  fixmi  the  prosecutor 
his  opening  adch-ess,  and  making  the  whole  a  mere  examination  of  evidence. 
By  this  rule,  both  sides  would  be  placed  on  an  equal  fi>otiiig,  time  would  be 
saved,  and  the  counsel,  who  are  usually  juniors  in  the  profession,  would  be 
compelled  to  a  very  eareful  and  judicious  examination  of  tie  witnesses,  in 
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what  questions  to  ask,  or  evea  to  ask  questions  for  him,  with 
respect  to  matters  of  fact :  for  as  to  matters  of  law,  arising  on 
the  trial,  they  are  entitled  to  the  assistance  of  counsel.  But, 
lest  this  indulgence  should  be  intercepted  by  superior  influ- 
ence, in  the  case  of  state  criminals,  the  legislature  has  di- 
rected by  statute  7  W.III.  c.3.,  that  persons  indicted  for  such 
high  treason  as  works  a  corruption  of  the  blood,  or  misprision 
thereof,  (except  treason  in  counterfeiting  the  king's  coin  or 
seals,)  may  make  their  full  defence  by  counsel,  not  exceeding 
two,  to  be  named  by  the  prisoner  and  assigned  by  the  court 
or  judge:  and  the  same  indulgence,  by  statute  20  Geo.  11. 
C.SO.,  is  extended  to  parhamentary  impeachments  for  high 
treason,  which  were  excepted  in  the  former  act. 

The  doctrine  of  evidence  upon  pleas  of  the  crown,  is,  in 
most  respects,  the  same  as  that  upon  civil  actions.  There 
are,  however,  a  few  leading  points,  wherein,  by  several  statutes, 
and  resolutions,  a  difference  is  made  between  civil  and 
criminal  evidence. 

First,  in  all  cases  of  high  treason,  petit  treason,  and 
misprision  of  treason,  by  statutes  1  £dw.  VI.  c.l2.  and  5  & 
6 £dw. VI.  ell.  two  lawful  witnesses  are  required  to  convict 
a  prisoner;  unless  he  shall  willingly  and  without  violence 
confeu  the  «ame.     By  statute  1  &  2  Ph.  &  Mar.  c  20.  a  far- 

order  to  lay  the  facts  intelligibly  before  the  jury ;  at  the  same  time  the 
judge*  furnished  as  he  is  beforehand  with  the  depositioosy  would  be  fully 
able  to  supply  any  defects,  in  the  course  of  his  summing  up.  If  to  tbb 
rule  it  be  objected  that  some  cases  which  are  to  be  proved  by  a  long  and 
miiKite  chain  of  evidence,  cannot  be  made  intelligible  to  a  juiy  without  a 
prefatory  statement,  and  application ;  in  such  cases  I  should  be  inclined  to 
^mit  that  justice  required  that  an  address  to  the  jury  on  those  fiuts  in 
liehalf  of  the  prisoner,  should,  if  required,  be  allowed.  Each  minute  fact 
perhaps  being  capable  of  two  bearings,  and  ywyvag  in  consequence  in  its 
wdght,  ought  not  to  be  presented  to  the  jury  only  in  one  way,  or  with  one 
application ;  and  the  prisoner  is  no  more  to  be  compelled  to  take  the  judge 
for  his  advocate  in  making  the  other  applieadon,  than  he  is  to  be  debarred 
ikom  his  challenge  to  jurors,  of  whom  he  may  have  an  iwfavourable  opinion. 
This  suggests  a  modification  of  the  present  practice  —  the  rule  might  be  to 
liave  no  speech  on  either  side — the  exception  might  be  left  at  the  optton 
of  the  prosecutor's  counsel,  upon  condition,  that  if  he  thought  his  evidence 
required  to  be  stated  and  applied,  the  prisoner's  counsel  should  be  entitled 
to  address  the  jury  also. 
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ther  exception  is  made  as  to  treasons  in  counterfeiting  the 
king's  sea)s  or  signatures,  and  treasons  concerning  coin 
current  within  this  reakn;  and  more  particularly > by  ell. 
the  oflfences  of  importing  counterfeit  foreign  money  current 
in  this  kingdom,  and  impairing,  counterfeiting,  or  forging 
any  current  coin.  The  statutes  8  &  9  W.  III.  c  25.  and  1 5  & 
16  Geo.  II.  c.28.  in  their  subsequent  extensions  of  this  species  [  $57  ] 
of  treason  do  also  provide,  that  the  offenders  may  be  in- 
dicted, arraigned,  tried,  convicted,  ahd  attainted,  by  the  like 
evidence,  and  in  such  manner  and  form  as  may  be  had  and 
used  against  offenders  for  counterfeiting  the  king's  money. 
But  by  statute  7  W. IIL  c.  3.  in  prosecutions  for  those'treasons 
to  which  that  act  extends,  the  same  rule  of  requiring  two 
witnesses  is  again  enforced ;  with  this  addition,  that  the  con- 
Jessiott  of  the  prisoner,'  which  shall  countervail  the  necessity 
of  such  proof,  must  be  in  open  coutf.  In  the  construction  of 
which  act  it  hath  been  holdens  that  a  confession  of  the 
prisoner,  taken  out  of  court,  before  a  magistrate  or  person 
having  competent  authority  to  take  it,  and  proved  by  two 
witnesses,  is  sufficient  to  convict  him  of  treason.  But  hasty 
unguarded  confessions,  made  to  persons  having  no  such 
authority,  ought  not  to  be  admitted  as  evidence  under  this 
statute.  (11)  And  indeed,  even  in  cases  of  felony  at  the  com* 
mon  law,  they  are  the  weakest  and  most  suspicious  of  all 
testimony ;  ever  liable  to  be  obtained  by  artifice,  false  hopes, 
promises  of  favour  or  menaces ;  seldom  remembered  accu- 
rately or  reported  with  due  precision ;  and  incapable  in  their 
nature  of  being  disproved  by  other  negative  evidence.  By 
the  same  statute  7  W.III.  it  is  declared,  that  both  witnesses 
must  be  to  the  same  overt  act  of  treason,  or  one  to  one  overt 

*  Foster,  240^244. 


(11)  Mr.  East  (iP.C.  c.2.  8.66.)  controverts  this  doctrine,  so  far  as  it 
goes  to  exclude  all  extra-judicial  confessions  in  high  treason,  as  inadmis- 
sible evidence  agtdnst  the  prisoner.  He  observes  that  the  confession  men- 
tioned in  the  statute,  is  a  confession  which  required  no  witness  at  all,  one 
made  in  open  court ;  that  other  confessions  remain  consequently  as  at 
common  law,  admissible  evidence,  subject  only  to  the  condition  of  being 
proved  by  two  witnesses.  This  reasoning,  which  seems  well  founded, 
leaves  in  full  force  all  that  follows  in  the  text,  upon  the  little  weight  to  be 
allowed  to  hasty  and  unguarded  confessions ;  an  observation  which  applies 
equally  to  all  inch  confessions,  whensoever  or  to  whomsoever  made.  • 


357  PUBUC  Book  IV. 

ad,  and  the  other  to  another  overt  act,  of  the  same  spedev  of 
UeasoaS  and  not  of  distinct  heads  or  kinds:  andtio  evidence 
shall  be  admitted  to  prove  any  overt  act  not  expressly  laid  in 
die  indictment.  (12)  And,  therefore,  in  sir  John  Fenwick's 
case  in  king  William's  time,  where  there  was  but  one  witness, 
an  act  of  parliamoit  %  was  made  on  parpose  to  attaint  him  of 
treason,  and  he  was  execated  '•  But  in  almost  eveiy  other 
accusation  onepodtive  witness  is  suffidenL  Baron  Montesquieu 
lays  it  down  for  a  rule*,  that  those  laws  which  condemn  a 
man  to  death  in  amf  case  on  the  deposition  of  a  single  witness, 
are  fiUal  to  liberty :  and  he  adds  this  reason,  that  the  witness 
who  affirms,  and  the  accused  who  denies,  make  an  equal 
[  353  ]  balance ';  there  b  a  necessity  therefore  to  call  in  a  third  man 
to  incline  the  scale.  But  this  seems  to  be  carrying  matters 
too  fax :  for  there  are  some  crimes,  in  which  the  very  privacy 
of  their  nature  excludes  the  possibility  of  having  more  than 
one  witness;  must  these,  therefore,  escape  mipnnished? 
Neither  indeed  is  the  bare  denial  of  the  person  accused,  equi- 
valent to  the  positive  oath  of  a  disinterested  witness.  In 
cases  of  indictments  for  peijury,  this  doctrine  is  better  founded; 
and  there  our  law  adopts  it:  for  one  witness  is  not  allowed  to 
convict  a  man  indicted  for  peijury;  because  then  there  is  only 
one  oath  against  another'.  (13)    In  cases  of  treason  also  there  is 

^  See  St.Tr.II.  144.     Foster,  S35.        *  Sp.  L.  b.  18.  c.S. 
«  Stat.  8  W.III.  C.4.  ^  Becour.  c.  IS. 

<>  St.  IV.  ▼.  4a  •  10  Mod.  194. 


(19)  The  sense  of  this  clause  I  take  to  be,  that  no  overt  act  amount- 
ing to  a  dMmct  independeni  charge,  though  figJliug  under  the  sfime  head  of 
treason,  riiall  be  given  in  evidence,  unless  it  be  expressly  liud  in  die  in- 
dictment; but  still  if  it  amounteth  to  a  direct  proof  of  any  of  the  overt 
acts  which  are  laid,  it  may  be  given  in  evidence  o£  such  overt  acts. 
Thus  in  Layer's  case,  6  St.  Tr.,  his  corre^wndii^  with  the  pretender,  though 
not  laid,  and  though  made  treason  by  the  I9th  and  13th  of  long  Wil- 
liam, was  given  in  evidence ;  for  it  directly  tended  to  prove  one  overt  act 
that  was  laid,  da.  his  couspiriog  to  depose  the  king,  and  to  place  the  pre- 
tender on  the  throne.  Foster,  S45.  The  clause  of  the  act  thus  under- 
stood, provides  nothing  more  than  what  common  justice  and  sound  sense 
have  laid  down  as  an  essential  rule  in  all  criminal  pleading. 

(IS)  In  the  case  referred  to,  the  chief  justice  says,  "  to  convict  a  man  of 
perjury,  a  probable,  a  credible  witness  is  not  enough,  but  it  must  be  a 
strong  and  dear  evidence,  and  more  manerotu  than  the  evidence  given  for 
the  defendaatp  or  ebe  there  u  only  oath  against  oath.'*     This  authority 
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the  accused's  oath  of  allegiance,  to  counterpoise  the  information 
of  a  single  witness ;  and  that  may  perhaps  be  one  reason  why 
the  law  requires  a  double  testimony  to  convict  him;  though 
the  principal  reason,  undoubtedly,  is  to  secure  the  subject 
from  being  sacrificed  to  fictitious  conspiracies,  which  have 
been  the  engines  of  profligate  and  crafly  politicians  in  all  ages. 

Secondly,  though  from  the  reversal  of  colonel  Sidney's 
attainder  by  act  of  parliament  in  1689*^  it  may  be  collected ', 
that  the  mere  similitude  of  hand-writing  in  two  pq>ers  shewn 
to  a  jury,  without  other  concurrent  testimony,  is  no  evidence 
that  both  were  written  by  the  same  person ;  yet  undoubtedly 
the  testimony  of  witnesses,  well  acquainted  with  the  party's 
hand,  that  they  believe  the  paper  in  question  to  have  been 
writt^  by  him,  is  evidence  to  be  left  to  a  jury  ^.  (14) 

Thirdly,  by  the  statute  21  Jac«L  c.27«  a  mother  of  a  bas- 
tard child,  concealing  it's  death,  must  prove  by  one  witness 
that  the  child  was  bom  dead;  otherwise  such  concealment 
shall  be  evidence  of  her  having  murdered  it^  (15) 

h  St.  Tr.  VIII.  472.  1716.     St.  Tr.  VL  69.     Layer's  case, 

'  S Hawk. P.C.  c. 46.  §53.  A,D,  17SS.  IHd,i79.     Hena^y'scawy 

i  Lord  Prastcm**  caie,  A.B.  1690.  ^.2>.  1758.     4  Burr.  644. 

^t.l>.  IV.  453.     Frvida's  case,  d.D.  ^  See  pag.  198. 


must  not  be  taken  literally  for  undoubtedly  a  jury  might  convict  of  per- 
jury as  of  any  other  crime,  on  the  evidence  of  two  against  that  of  twenty. 
Mr.  Phillips  remarks,  that  it  does  not  appear  to  have  been  laid  down  that 
two  wUnetseM  are  necessary  to  disprove  the  fiict  sworn  to  by  the  defendant, 
nor  does  that  seem  to  be  absolutely  requisite.  But  at  least  one  witness 
is  not  sufficient ;  and  in  addition  to  his  testimony,  some  other  independent 
evidence  ought  to  be  produced.    Law  of  Evidence,  voLi.  p.  148.  5lhed. 

(14)  On  this  subject  1  cannot  do  better  than  refer  the  student  to  Mr. 
Phillipps's  Treatise  on  the  Law  of  Evidence,  vol.  i.  p.  486.  5th  ed.,  where  the 
whole  subject,  and  particularly  the  evidence  against  Algernon  Sidney, 
which  was  more  than  the  act  of  parliament  states,  are  fully  conudered. 
,  (15)  Thb  statute  is  repealed  by  the  45  G.  3.  c.  58.,  the  third  and  fourth 
sections  of  which  enact  that  the  trial  of  women  charged  with  the  murder 
of  their  issue,  which,  bom  alive  would  have  been  bastard,  shall  proceed 
upon  the  same  rules  of  evidence  as  the  trial  of  any  other  murder ;  but  that 
if  the  jury  acquit  of  the  murder,  they  may,  in  case  the  evidence  warrants 
them,  find  that  the  prisoner  was  delivered  of  a  child,  which  if  bom  alive 
.would  have  been  bastard,  and  that  she  endeavoured  to  conceal  the  birth 
thereof.    Upon  this  finding,  the  statute  empowers  the  court  to  adjudge 

the 
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Fourthly,  all  presumptive  evidence  of  ieloiiy  should  be 
admitted  cautiously;  for  the  law  holds,  that  it  is  better  that 
ten  guilty  persons  escape,  than  that  one  innocent  suffer.  And 
C  359  ]  sir  Matthew  Hale  ki  particular^  lays  down  two  rules  most 
prudent  and  necessary  to  be  observed :  1.  Never  to  convict  a 
nan  for  stealing  the  goods  of  a  person  unknown,  merely  be- 
cause he  will  give  no  account  how  he  came  by  them,  unless 
an  actual  felony  be  proved  of  such  goods :  and,  2.  Never  to 
convict  any  person  of  murder  or  manslaughter,  till  at  least  the 
body  be  found  dead ;  on  account  of  two  instances  he  mentions, 
where  persons  were  executed  for  the  murder  of  others,  who 
were  then  alive,  but  missing. 

Lastly,  it  was  an  antient  and  commonly  received  practice  % 
^derived  from  the  civil  law,  and  which  also  to  this  day  obtains 
in  the  kingdom  of  France",)  (16)  that,  as  counsel  was  not 
allowed  to  any  prisoner  accused  of  a  capital  crime,  so  neither 
should  he  be  suffered  to  exculpate  himself  by  the  testimony 
of  any  witnesses.  And  therefore  it* deserves  to  be  remembered 
to  the  honour  of  Mary  I.  (whose  early  sentiments,  till  her 
marriage  with  Philip  of  Spain,  seem  to  have  been  humane 
and  generous^,)  that  when  she  appointed  sir  Richard  Morgan 
chief  justice  of  the  common  pleas,  she  injoined  him,  ^*  that 
<*  notwithstanding  the  old  error,  which  did  not  admit  any 
**  witness  to  speak,  or  any  other  matter  to  be  heard,  in  favour 
'^  of  the  adversary,  her  majesty  being  party ;  her  highness's 
<<  pleasure  was,  that  whatsoever  could  be  brought  in  favour  of 
*^  the  subject  should  be  admitted  to  be  heard :  and  moreover, 
'^  that  the  justices  should  not  persuade  themselves  to  sit  in 

1  S  Hal.  P.  C.S90.  "  Domat  publ.  law.  b.  3.  t.  li 

»  St  IV. L  patrim.  Montaaq.  Sp.  lu  b.  S9.  c.ll. 

^  Seepag.  17. 


the  prisoner  to  be  committed  to  prison  for  any  term  not  exceeding  two 
yean. 

(16)  By  the  present  French  law,  the  prisoner  not  only  may,  but,  I  be- 
lieve, must  have  counsel ;  that  is,  if  he  makes  no  choice  for  hirasdf,  the 
judge  must  assign  him  one,  or  the  whole  proceedings  will  be  void.  Code 
d*InttrticHon  Crimnette^  1.  ii.  s.294.  He  is  entitled  also  to  witnesses  pro* 
duced  at  his  own  expence,  in  every  stage  of  the  proceedings.  IM,  l.H. 
s.  153.190.515.331. 
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<<  judgment  otherwise  for  her  highness  than  for  her  subject <^." 
Afterwards,  in  one-  particular  instance,  (when  embezzling  the 
queen's  military  stores  was  made  felony  by  statute  SI  Eliz. 
c.4.)  it  was  provided,  that  any  person  impeached  for  such 
felony,  ^^  should  be  received  and  admitted  to  make  any  lawful 
'^  proof  that  he  could,  by  lawful  witness  or  otherwise,  for  his 
<<  discharge  and  defence :"  and  in  general  the  courts  grew  so 
heartily  ashamed  of  a  doctrine  so  unreasonable  and  oppressive^ 
that  a  practice  was  gradually  introduced  of  examining  wit* 
nesses  for  the  prisoner,  but  not  upon  oath^:  the  consequence  [  360  ] 
of  which  still  was,  that  the  jury  gave  less  credit  to  the  pri- 
soner's evidence,  than  to  that  produced  by  the  crown.     Sir 
Edward  Coke  ^  protests  very  strongly  against  this  tyrannical 
practice ;  declaring  that  he  never  read  in  any  act  of  parlia* 
ment,  book-case,  or  record,  that  in  criminal  cases  the  party 
accused  should  not  have  witnesses  sworn  for  him ;  and  there- 
fore there  was  not  so  much  as  scintilla  Juris  against  it*.     And 
the  house  of  commons  were  so  sensible  of  this  absurdity,  thatf 
in  the  bill  for  abolishing  hostilities  between   England   and 
Scotland S  when  felonies  committed  by  Englishmen  in  Scot- 
land were  ordered  to  be  tried  in  one  of  the  three  northern 
counties,  they  insisted  on  a  clause,  and  carried  it"  against  the 
efforts  of  both  the  crown  and  the  house  of  lords,  against  the 
practice  of  the  courts  in  England,  and  the  express  law  of 
Scotland^,  *^  that  in  all  such  trials  for  the  better  discovery  of 
**  the  truth,  and  the  better  information  of  the  consciences  of 
"  the  jury  and  justices^  there  shall  be  allowed  to  the  party 
^*  arraigned  the  ben^t  of  such  credible  witnesses  to  be  ex- 
^  amined  upon  oath  as  can  be  produced  for  his  clearing  and 
«  justification."  (17)     At  length  by  the  statute  7  W.III.  c.S. 
the  same  measure  of  justice  was  established  throughout  all 
the  realm,  in  cases  of  treason  within  the  act :  and  it  was  after- 

P  Hollingth.  1112.     St.  Tr.  I.  72.  '  Stmt.  4  Jac.I.  c.l. 

<i  3  Bulat.  147.     Cro.  Car.  292.  "  Com.  Joum.  4, 5.  12,  IS.  15.  29. 

'  S  Inst.  79.  30  Jun.  1607. 

•  See  alfo  2  Hal.  P.  C.  283.  and  his  *  Ibid.  4  Jun.  1S07. 
lummary,  264. 


.  (17)  In  the  ordinance  against  incest,  adultery,  and  fornication  alluded  to, 
IL65.,  it  was  enacted,  that  the  parties  indicted  under  it,  might  produce  wit- 
nesses, whom  the  court  were  authorized  to  examine  on  oath.  ScobelL 
1650. 10.  p.  188. 
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wards  declared  by  statate  1  Ann.  8t.2.  c.9.  that  in  all  cases 
of  treason  and  felony  all  witnesses  far  the  prisoner  should 
be  examined  upon  oath,  in  like  manner  as  the  witnesses 
against  him. 

When  the  evidence  on  both  sides  is  closed,  and  indeed 
when  any  evidence  hath  been  given,  the  jury  cannot  be  dis- 
charged (unless  in  cases  of  evident  necessity*)  till  th^  have 
given  in  their  verdict  (18);  but  are  to  consider  of  it,  and 
deliver  it  in,  with  the  same  forms,  as  upon  civil  causes :  only 
they  cannot,  in  a  criminal  case  which  touches  life  or  member, 
give  a  privy  verdict^.  But  the  judges  may  adjourn  while  the 
jury  are  withdrawn  to  confer,  and  return  to  receive  the 
[  361  ]  verdict  in  open  court*.  And  such  public  or  open  verdict 
may  be  either  general,  guilty,  or  not  guilty ;  or  special,  set- 
ting forth  all  the  circumstances  of  the  case,  and  praying  the 
judgment  of  the  court,  whether,  for  instance,  on  the  fiu^ts 
stated,  it  be  murder,  manslaughter,  or  no  crime  at  alL  This 
is  where  they  doubt  the  matter  of  law,  and  therefore  chuse  to 
leave  it  to  the  determination  of  the  court ;  though  they  have 
an  unquestionable  right  of  determinii^  upon  all  the  circum- 
stances, and  finding  a  general  verdict,  if  they  think  proper  so 
to  hazard  a  breach  of  their  oaths :  and  if  their  verdict  be 
notoriously  wrong,  they  may  be  punished,  and  the  verdict  set 
aside  by  attaint  at  the  suit  of  the  king ;  but  not  at  the  suit  of 
the  prisoner^.  But  the  practice,  heretofore  in  use,  of  fining, 
imprisoning,  or  otherwise  punishing  jurors,  merely  at  the 
discretion  of  the  court,  for  finding  their  verdict  contrary  to 
the  direction  of  the  judge,  was  arbitrary,  unconstitutional,  and 
illegal;  and  is  treated  as  such  by  sir  Thomas  Smith,  two 
hundred  years  ago ;  who  accounted  *^  such  doings  to  be  very 
^*  violent,  tyrannical,  and  contrary  to  the  liberty  and  custom 

«  Co.  Litt  987.    S  Inst.  1 10.    Post.  *  S  St.  TV.  7S1.     4  St.  Tr.  2S1. 455. 

fi7.     Oould't  cue,  HU.  1 764.  485. 

y  9  Hal.  P.  C.  SOa     9  Hawk.  P.C.  •  9  Hal.  P.C.  SIO. 
C.47.  S  9. 


(18)  The  ooart  may  of  its  own  authority  adjourn  crimiqal  cases,  where 
such  adjoununent  becomes  necessaiy  for  the  ends  of  justice ;  but  the  jniy 
are  then  to  be  placed  nnder  the  charge  of  bailiiB  sworn  to  keep  them  to- 
gether, and  suffer  no  access  to  them.    See  R.  v.  SUme,  6T.R.  55a. 
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*'  of  the  realm  of  England  V  For,  as  sir  Matthew  Hale  well 
observes  %  it  would  be  a  most  unhappy  case  for  the  judge 
himself,  if  the  prisoner's  fate  depended  upon  his  directions ;— - 
imhappy  also  for  the  prisoner ;  for,  if  the  judge's  opinion  must 
rule  the  verdict,  the  trial  by  jury  would  be  useless.  Yet  in 
many  instances^,  where  contrary  to  evidence  the  jury  have 
found  the  prisoner  guilty,  their  verdict  hath  been  mercifully 
set  aside,  and  a  new  trial  granted  by  the  court  of  king's 
bench  i  for  in  such  case,  as  hath  been  said,  it  cannot  be  set 
right  by  attaint.  But  there  hath  yet  been  no  instance  of 
granting  a  new  trial,  where  the  prisoner  was  acquitted  upon 
the  first*.  (19.) 

If  the  jury  therefore  find  the  prisoner  not  guilty,  he  is  then 
for  ever  quit  and  disch^ged  of  the  accusation*',  except  he  be 
appealed  of  felony  within  the  time  limited  by  law.  And  upon 
such  his  acquittal  or  discharge  for  want  of  prosecution,  he  [  362  ] 
shaD  be  immediately  set  at  large  without  payment  of  any  fee 
to  the  gaoler^  (20)  But  if  the  jury  find  him  guiltjr',  he  is 
then  said  to  be  convicted  of  the  crime  whereof  he  stands  in- 
dicted. Which  conviction  may  accrue  two  ways ;  either  by 
his  confessing  the  ofi^nce  and  pleading  guilty ;  or  by  his  being 
found  so  by  the  verdict  of  his  country. 

*  Smith'g  Commonw.  l.S.  c.  1.  «  Stat  14  Geo.  III.  c.SO. 

■  S  Hal.  P.C.  SIS.  ^  In  the  Romui  republic,  when  the 

^  1  Ler.  9.     T.  Jones,  163.  St.  TV.  prisoner  was  oonTicted  of  any  capital 

X.  416.  offence  by  his  judges,  the  form  of  pro- 

^  S  Hawk.  P.C.  c.  47.  §  13.  nouncing  that  conviction  was  something 

^  The  civil  law  in  such  case  only  peculiarly  delicate  ;    not  that  he  was 

discharges  him  from  the  same  accuser,  guilty,  but  that  he  had  not  been  enou|^ 

but  not  from  the  same  accusation,     jy,  upon  his  guard :  "  parum  eatdue  vide* 

48.  2.  7.  §  2.  tur,"     (Festus,  325.) 


(19)  There  have  been  a  few  cases  in  which,  the  matter  beii^  really  of 
a  civil  nature,  such  as  the  liability  to  repair  a  road  or  bridge,  though  the 
form  of  the  proceeding  was  criminal,  the  court  has  in  fact,  though  not  in 
form,  granted  a  new  trial  after  a  verdict  of  acquittal.  The  mode  of  doing 
this  has  been  by  staying  the  entry  of  the  judgment  upon  the  verdict,  till 
the  prosecutor  has  preferred,  and  tried  a  second  indictment ;  by  which 
means  the  defendant  is  prevented  from  pleading  the  former  acquittal  in 
bar.  These  cases  have  been  few,  and  granted  only  under  special  circum- 
stances.   See  them  referred  to  in  R.  v.  Wandsworth,  1 B.  &  A.  65. 

(90)  But  in  cases  of  misdemesnor  he  is  compelled  to  the  pa3rment  of 
certain  fees  to  the  officers  of  the  court,  the  justice  of  which  is  not  very 
obvious. 
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Whln  the  offender  is  thus  convicted,  there  are  two  colhh- 
teral  circumstances  that  immediately  arise.  1.  On  a  convicdoti 
(or  even  li^n  an  acquittal  where  there  was  a  reasonable 
ground  to  prosecute^  and  in  &ct  a  bonajide  prosecution)  for 
any  grand  or  petit  larciny  or  other  felony,  the  reasonable 
expenses  of  prosecution,  and  also,  if  the  prosecutor  be  poor^ 
a  compensation  for  his  trouble  and  loss  of  time,  are  by  statutes 
25Geo.II.  CS6.  and  18  Geo. III.  c.l9.  to  be  allowed  him 
out  of  the  county  stock,  if  he  petitions  the  judge  for  that 
purpose:  and  by  statute  27 Geo. II.  c.3.  explained  by  the 
same  statute  18  Geo.  III.  c.  19.,  all  persons  appearing  upon 
recognizance  or  subpoena  to  give  evidence  [for  the  crown,] 
whether  any  indictment  be  preferred  or  no,  and  as  well  with- 
out conviction  as  with  it,  are  entitled  to  be  paid  their  chaiges, 
with  a  fiirther  allowance  (if  poor)  for  their  trouble  and  loss  of 
time.  (21)  2.  On  a  conviction  of  larciny  in  particular,  the 
prosecutor  shall  have  restitution  of  his  goods,  by  virtue  of  the 
statute  21  Hen. VIII.  ell.  For  by  the  common  law  ther« 
was  no  restitution  of  goods  upon  an  indictment,  because  it  is 
at  the  suit  of  the  king  only ;  and  therefore  the  party  was 
enforced  to  bring  an  appeal  of  robbeVy,  in  order  to  have  his 
goods  again  ^  But,  it  being  considered  that  the  party  prose- 
cuting the  offender  by  indictment,  deserves  to  the  full  as 
much  encouragement  as  he  who  prosecutes  by  appeal,  this 
statute  was  made,  which  enacts,  that  if  any  person  be  convicted 
of  larciny,  by  the  evidence  of  the  party  robbed,  [the  owner  of 
the  goods,  or  any  other  by  their  procurement,]  he  shall 
have  full  restitution  of  his  money,  goods,  and  chattels ;  or  the 
[  96S  ]  Taltie  of  them  out  of  the  offender's  goods,  if  he  has  any,  by  a 
writ  to  be  granted  by  the  justices.  And  the  construction 
of  this  act  having  been  in  great  measure  conformable  to  the 
law  of  appeals,  it  has  therefore  in  practice  superseded  the 
use  of  appeals  of  larciny.  For  instance,  as  formerly  upon 
appeals*',  so  now  upon  indictments  of  larciny,  this  writ  of 
restitution  shall  reach  the  goods  so  stolen,  notwithstanding 

'  S  Inst.  S48.  ^  Bracton,  de  eoran,  c.S2. 


(SI)  It  19  much  to  be  regretted  that  these  salutary  acts  are  not  extended 
to  cases  of  misdemesnor,  in  which  very  oflen  equal  hardship  to  the  indi- 
vidiudf  and  equal  benefit  to  the  public,  arise  from  the  prosecution  as  in 
cases  of  felony.    One  of  the  e?il  consequences  is  mentioned  at  p.  364. 
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the  property^  of  them  is  endeavoured  to  be  altered  by  sale  hi 
market  overt  *^.  And  though  this  may  seem  somewhat  hard 
upon  the  buyer,  yet  the  rule  of  law  is  tliat  "  spoliaius  debet, 
"  ante  omnia,  restitui ;"  especially  when  he  has  used  all  the 
diligence  in  his  power  to  convict  the  felon.  And,  since  the 
case  is  reduced  to  this  hard  necessity,  that  either  the  owner 
or  the  buyer  must  suffer;  the  law  prefers  the  right  of  the 
owner,  who  has  done  a  meritorious  act  by  pursuing  a  felon  to 
condign  punishment,  to  the  right  of  the  buyer,  whose  merit  is 
only  negative,  that  he  has  been  guilty  of  no  unfair  trans*, 
action.  (22)  And  it  is  now  usual  for  the  court,  upon  the 
conviction  of  a  felon,  to  order  (without  any  writ)  immediate 
restitution  of  such  goods,  as  are  brought  into  court,  to  be 
made  to  the  several  prosecutors.  Or  else,  secondly,  without 
such  writ  of  restitution,  the  party  may  peaceably  retake  his 
goods,  wherever  he  happens  to  find  them^  unless  a  new 
property  be  fairly  acquired  therein.  Or,  lastly,  if  the  felon 
be  convicted  and  pardoned,  or  be  allowed  his  clergy,  the 
party  robbed  may  bring  his  action  of  trover  against  him  for 
his  goods ;  and  recover  a  satisfaction  in  damages.  But  such 
action  lies  not  before  prosecution :  for  so  felonies  would  be 
made  up  and  healed '"r  and  also  recaption  is  unlawful,  if  it  be 
done  with  intention  to  smother  or  compound  the  larciny ;  it 
tlien  becoming  the  heinous  offence  of  theft-bote,  as  was  men- 
tioned in  a  former  chapter". 

It  is  not  uncommon,  when  a  person  is  convicted  of  a  mis- 
demesnor,  which  principally  and  more  immediately  affects 
some  individual,  as  a  battery,  imprisonment,  or  the  like,  for 

»  See  Vol.  II.  pag.450.  »» 1  Hal.  P.  C.  546. 

k  1  Hal.  P.C.  543.  °  Seepag.133. 

1  See  Vol.  III.  p8g.4. 

(28)  It  should  seem  that  the  sale  in  market  overt  to  a  bond  fide  pur- 
chaser, between  the  original  taking  and  the  attainder  of  the  felon,  does 
operate  a  sort  of  conditional  change  of  the  property ;  for  the  owner  can 
only  sue  for  the  value  of  the  goods  any  person  in  possession  of  them,  at 
or  after  the  conviction ;  in  the  interval  they  are  not  the  property  of  the 
original  owner,  but  of  the  vendee ;  and  if  that  vendee  dispose  of  them  be- 
fore attainder,  though  with  notice  of  the  felony,  he  is  not  liable.  Hor-- 
wood  V.  Snulhy  2  T.R.  750.  Nor  does  the  statute  extend  to  goods  obtained 
from  the  owner  merely  by  fraud,  without  larciny. 
VOL.  IV.  E  E 
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the  court  to  permit  the  defendant  to  speak  with  the  protecutor 
[  364  J  before  any  judgment  is  pronounced ;  and  if  the  prosecutor 
declares  himself  satisfied,  to  inflict  but  a  trivial  punishment* 
This  is  done  to  reimburse  the  prosecutor  his  expenses,  and 
make  him  some  private  amends,  without  the  trouble  and  cir- 
cuity of  a  civil  action.  But  it  surely  is  a  dangerous  practice; 
and  though  it  may  be  intrusted  to  the  prudence  and  discretion 
of  the  judges  in  the  superior  courts  of  record,  it  ought  never 
to  be  allowed  in  local  or  inferior  jurisdictions,  such  as  the 
quarter-sessions ;  where  prosecutions  for  assaults  are  by  these 
means  too  frequendy  commenced,  rather  for  private  lucre 
than  for  the  great  ends  of  public  justice.  Above  all,  it  should 
never  be  suffered,  where  the  testimony  of  the  prosecutor  him** 
self  is  necessary  to  convict  the  defendant :  for  by  these  means, 
the  rules  of  evidence  are  entu*ely  subverted :  the  prosecutor 
becomes  in  efiect  a  plaintifl^  and  yet  is  suffered  to  bear  wit- 
ness (ofT  himself.  Nay,  even  a  voluntary  forgiveness,  by  the 
party  injured,  ought  not  in  true  policy  to  intercept  the  stroke 
of  justice.  ^^  This,''  says  an  elegant  writer  %  (who  pleadg 
with  equal  strength  for  the  certainty  as  for  the  lenity  of 
punishment,)  *^  may  be  an  act  of  good-nature  and  humanity, 
<<  but  it  is  contrary  to  the  good  of  the  public.  For,  although 
*'  a  private  citizen  may  dispense  with  satisfiu:tion  for  his 
'*  private  injury,  he  cannot  remove  the  necessity  of  public 
<<  example.  The  right  of  punishing  belongs  not  to  any  one 
'^  individual  in  particular,  but  to  the  society  in  general,  or  the 
'* sovereign  who  represents  that  society;  and  a  man  may 
^^  renounce  his  own  portion  of  tbis^  right,  but  be  cannot  give 
'^  up  that  of  others." 
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CHAPTER   THE   TWENTY-EIGHTH. 


OF  THE  BENEFIT  OP  CLERGY. 


>i  PTER  trial  and  convictioiiy  the  judgment  of  the  court 
regularly  follows  unless  suspended  or  arrested  by  some 
intervening  circumstance;  of  which  the  principal  is  the  benefit 
of  clergy :  a  tide  of  no  small  curiosity  as  well  as  use ;  and 
concerning  which  I  shall  therefore  enquire :  1 .  Into  its  ori- 
ginaly  and  the  various  mutations  which  this  privilege  of  clergy 
has  sustained.  2.  To  what  persons  it  is  to  be  allowed  atjthis 
day.    S.  In  what  cases«     4.  The  consequences  of  allowing  it» 

I.  Clergy,  the  privilegium  clericaUy  or  in  common  speech,. 
the  benefit  ofdergy^  had  its  original  from  the  pious  regard  paid 
by  Christian  princes  to  the  church  in  its  infant  state ;  and  the 
ill  use  which  the  popish  ecclesiastics  soon  made  of  that  pious 
regard.  The  exemptions  which  they  granted  to  the  churchy 
were  principally  of  two  kinds ;  1.  Exemption  of  places^  con-» 
secrated  to  religious  dirties,  from  criminal  arrests,  which  was 
the  foundation  of  sanctuaries :  2.  Exemption  of  the  persons 
of  clergymen  from  criminal  process  before  the  secular  judge 
in  a  few  particular  cases,  which  was  the  true  original  and 
meaning  of  the  privilegium  dericale. 

But  the  clergy  increasing  in  wealth,  power,  honour,  num« 
ber,  and  interest,  began  soon  to  set  up  for  themselves :  and 
that  which  they  obtained  by  the  favour  of  the  civil  govern-^ 
ment,  they  now  claimed  as  their  inherent  right :  and  as  a 
right  of  the  highest  nature,  indefeasible,  and  jure  divino  K 

*  HiepriDciiMlarguineotuponwhidi    '^tnointcd,  and  do  xnj  prophets  da 
they  foandad  thii  «|«9ptMii  was  that    «  bann."    (Kolw.  181.) 
ten  of  Sciipcun;  *<  Itedi  not  mine 

E  S   2 
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By  their  canons  therefore,  and  constitutions,  they  endeavoured 
at,  and  where  they  met  with  easy  princes,  obtained  avast 
extension  of  these  exemptions ;  as  well  in  regard  to  the  crimes 
themselves,  of  which  the  list  became  quite  universal  ** ;  as  in 
regard  to  the  persons  exempted,  among  whom  were  at  length 
comprehended  not  only  every  litde  subordinate  officer  belong- 
ing to  the  church  or  clergj-,  but  even  many  that  were  totally 
laymen. 

In  England,  however,  although  the  usurpations  of  the  pope 
were  very  many  and  grievous,  till  Henry  the  eighth  entirely 
exterminated  his  supremacy,  yet  a  total  exemption  of  the 
clergy  from  secular  jurisdiction  could  never  be  thoroughly 
effected,  though  ofien  endeavoured  by  the  clergy  *=:  and 
therefore,  though  the  antient  privilegium  clericale  was  in  some 
capital  cases,  yet  it  was  not  universally  allowed.  And  in 
those  particular  cases,  the  use  was  for  the  bish<^  or  ordinary 
to  demand  his  clerks  to  be  remitted  out  of  the  king's  courts, 
as  soon  as  they  were  indicted  :  concerning  the  allowance  of 
which  demand  there  was  for  many  years  a  great  uncertainty  f: 
till  at  length  it  was  finally  settled  in  the  reign  of  Henry  tlie 
sixth,  that  the  prisoner  should  first  be  arraigned ;  and  might 
either  then  claim  his  benefit  of  clergy,  by  way  of  declinatory 
plea;  or,  cifter  conviction,  by  way  of  arresting  judgment. 
Tliis  latter  way  is  most  usually  practised,  as  it  is  more  Id  the 
satisfaction  of  the  court  to  have  the  crime  previously  ascer- 
tained by  confession  or  the  verdict  of  a  jury :  and  also  it  is 
more  advantageous  to  the  prisoner  Iiimself,  who  may  possibly 
be  acquitted,  and  so  need  not  the  benefit  of  his  clergy  at 
all.  (1) 

Originally  the  law  was   held,    that   no  man  should  be 

admitted  to  the  privilege  of  clergy  but  such  as  had  the  habi^ 

[  867  ]  ^^  ^  tonsuram  clericalem '.     But  in  process  of  time  a  much 

wider   and   more   comprehensive  criterion   was  established: 

every  one  that  could  read  (a  mark  of  great  learning  in  those 

^  flee  Vol.  in.  pig.efi.  e  3  Hal.  P.  C  37S.  M.  Pwi8,^.D« 

^  KcUir.  180.  1259.     See  VoL  L  iMg.24. 

'  <  2  Hal.  P.  C.  377. 


(1)  See  ante,  p.  333.  n.  (i). 


>: 
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days  of  ignorance  and  her  sister  superstition)  being  accounted 
a  clerk  or  cUricuSy  and  allowed  the  benefit  of  clerkship,  though 
neither  initiated  in  holy  orders,  nor  trimmed  with  the  cleri- 
cal tonsure.  But  when  learning,  by  means  of  ,the  invention 
of  printing,  and  other  concurrent  causes,  began  to  be  moro 
generally  disseminated  than  formerly;  and  reading  was  no 
longer  a  competent  proof  of  clerkship,  or  being  in  holy 
orders;  it  was  found  that  as  many  laymen  as  divines  were 
admitted  to  the  privilegium  cleticale :  and  therefore  by  statute 
4  Hen.  VII.  c.  13.  a  distinction  was  once  more  drawn  be- 
tween mere  lay  scholars,  and  clerks  that  were  really  in 
orders.  And,  though  it  was  thought  reasonable  still  to  miti- 
gate the  severity  of  the  law  with  regard  to  the  former,  yet 
they  were  not  put  upon  the  same  footing  with  actual  clergy ; 
being  subjected  to  a  slight  degree  of  punishment,  and  not 
allowed  to  claim  the  clerical  privilege  more  than  once.  Ac- 
cordingly the  statute  directs  that  no  person  once  admitted 
to  the  benefit  of  clergy,  shall  be  admitted  thereto  a  second 
time,  unless  he  produces  his  orders :  and  in  order  to  distin- 
guish their  persons,  all  laymen  who  are  allowed  this  privilege 
shall  be  burnt  with  a  hot  iron  in  the  brawn  of  the  left  thumb. 
This  distinction  between  learned  laymen,  and  real  clerks  in 
orders,  was  abolished  for  a  time  by  the  statutes  28Hen.VlIL 
cl.  and  32 Hen. VIII.  C.S.,  but  it  is  held^  to  have  been 
virtually  restored  by  statute  1  Edw.  VI.  c.  1 2.  which  statute 
also  enacts,  that  lords  of  parliament  and  peers  of  the  realm, 
having  place  and  voice  in  parliament,  may  have  the  benefit 
of  their  peerage,  equivalent  to  that  of  clergy,  for  the  first 
ofience,  (although  they  cannot  read,  and  without  being  burnt 
in  the  hand,)  for  all  offences  then  clergyable  to  commcMiers, 
and  also  for  the  crimes  of  house-breaking,  highway-robberyi 
horse-stealing,  and  robbing  of  churches.  (2) 

'  Hob.  294.     2  Hal.  P.  C.  375. 


(S)  The  tenn  peer  includes  peeresses  also.    See  the  case  of  duchess  of 
Kingston.    1 1  St«  Tr.  968. 

This  is  one  of  the  very  few  cases  of  privilege  retained  in  the  English 
law ;  and  of  all  privileges,  that  of  impunity  in  the  commission  of  crim^  is 
the  most  disgraceful  to  those  who  enjoy  it,  and  the  most  odious  to  those 
who  are  debarred  from  it.  By  this  law  a  peer  may,  at  this  day,  rob.  on 
the  highway,  steal  horses  once,  break  a  house,  or  rob  a  church  (crimes, 
cafntal  in  a  commoner,)  and  is  liable  to  no  personal  punishment  what" 
ever. 
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After  this  burning,   the  laity,  and  before   it  the   real 
clei^,  were  discharged  from  the  sentence  of  the  law  in  the 
kin^s  court,  and  delivered  over  to  the  ordinary,  to  be  dealt 
with  according  to  the  ecclesiastical  canons.     Whereupon  the 
ordinary,  not  satisfied  with  the  proofs  adduced  in  the  profime 
secular  court,  set  himself  formally  to  work  to  make  a  purga- 
tion of  the  offender  by  a  new  canonical  trial ;   although  he 
had  been  previously  convicted  by  Iris  country,  or  perhaps  by 
his  own  confession  ^     This  trial  was  held  before  the  bishop 
in  person,  or  his  deputy;  and  by  a  jury  of  twelve  clerks  r  and 
there,  first,  the  party  himself  was  required  to  make  oath  of 
his  own  innocence ;  next,  there  was  to  be  the  oath  of  twelve 
Gomporgators,  who  swore  they  believed  he  spoke  the  truth  ^ 
then,  witnesses  were  to  be  examined  "upon  oath,  but  on  be- 
half  of  the  prisoner  only ;  and  lastly,  the  jury  were  to  bring 
in  their  verdict  upon  oath,  which  usually  acquitted  the  pri^ 
floner}  otherwise,   if  a  clerk,   he  was  degraded,   or  put  to 
penance*.     A  learned  judge,  in  the  beginnmg  of  the  last  cen^ 
tury  \  remarks  with  much  indignation  the  vast  compfication 
of  peijury  and  subornation  of  perjury,  in  this  solemn  &rce  of 
a  mock  trial ;  the  witnesses,  the  compui^tors,  and  the  jufy, 
being  all  of  them  partakers  in  the  guilt :  the  delinquent  party 
also,  though  convicted  before  on  the  clearest  evidence,  and 
conscious  of  his  own  oKenee,  yet  was  permitted  and  almost 
compelled  to  swear  himself  not  guilty :   nor  was  the  good 
bishop  himself,  under  whose  countenance  this  scene  of  wicked^ 
ness  was  daily  transacted,  by  any  means  exempt  from  a  share 
of  k.     And  yet  by  this  purgation  tlie  party  was  restored  to 
his  credit,  his  liberty,  his  lands,  and  his  capacity  of  pur- 
chasing afresh,  and  was  entirely  made  a  new  and  an  innocent 
matt/ 

This  scandalous  prostitution  of  oaths,  and  the  forms  of 
justiee,  in  the  almost  constant  acquittal  of  felmiieus  clei'ks  by 
purgation,  was  the  occasion,  that,  upon  very  heinous  and 
[  S69  ]  notoriotis^  ci^^cumstanees  of  guilt,  the  temporal  coUYts  would 
not  trust  the  ordinary  with  the  trial  of  the  offender,  but 
delivered  over  to  him  the  convicted  clerk,  absque  purgatume 
Jadenda :  in  which  situation  the  clerk  convict  could  not  make 

'  SUundford,  P.C.  138.  b.  b  Hob.291. 

•  3  P.  Wms.  447.     Hob.  S89. 


Ch.28.  WRONGS.  .  869 

purgation;  bat  was  to  continue  in  prison  during  life,  and 
was  incapable  of  acquiring  any  perspnal  property,  or  receiv- 
ing the  profits  'of  his  lands,  unless  the  king  should  please  to 
pardon  him.  Both  these  courses  were  in  some  degree  excep- 
tionable; the  latter  being  perhaps  too  rigid,  as  the  former 
was  productive  of  the  most  abandoned  peijury.  As  there- 
fore these  mock  trials  took  their  rise  from  factious  and  popish 
tenets,  tending  to  exempt  one  part  of  the  nation  from  the 
general  municipal  law,  it  became  high  time,  when  the  reform- 
ation was  thoroughly  established,  to  abolish  so  vain  and  im- 
pious a  ceremony.  (3) 

Accordingly  the  statute  of  18  Eliz.  c7.  enacts,  that,  for. 
the  avoiding  of  such'  perjuries  and  abuses,  after  the  offender 
has  been  allowed  his  clergy,  he  shall  not  be  delivered  to  the 
ordinary,  as  formerly;  but,  upon  such  allowance  and  burn- 
ing in  the  hand,  he  shall  forthwith  be  enlarged  and  delivered 
out  of  prison ;  with  proviso,  that  the  judge  may,  if  he  thinks 
fit,  continue  the  offender  in  gaol  for  any  time  not  exceeding 
a  year.  And  thus  the  law  continued  for  above  a  century, 
unaltered,    except  only  that   the   statute  of  2lJac. I.  c6. 


(.3)  Mr.  Barrington  observes  very  truly,  that  we  are  not  to  judge  of  the 
propriety  of  the  Benefit  of  clergy,  by  the  present  state  of  the  country ;  end 
points  out  that  while  it  was  confined  in  its  objects  to  actual  priests,  the  in- 
convenience was  far  less  than  is  commonly  supposed>  because  such  crinres 
only  were  within  the  benefit  as  a  munificently  provided  priesthood  had 
little  temptation  to  commit.  Liord  Hobart,  in  a  case  which  is  fnll  of  learn- 
ing and  airious  information  on  the  subject,  says,  "  the  benefit  of  clei^  is>a 
refiige  provided  by  contmon  law  in  favour  of  learning  to  save  the  life  of  aa 
offender  literate  in  certain  cases ;  (though  I  will  not  deny  but  that  it  Cook 
its  original  by  occasion  of  the  canon  law,  and  in  favour  of  the  church) 
and  was  ever  ruded,  not  by  any  fixed  canon  law,  but  ordered  and  qualified 
by  the  king's  court,  according  to  conveniency.  As  the  king's  courts  did 
extend  it  beyond  the  canon  law,  so  did  they  straiten  it,  and  deny  it  in 
cases,  and  persons,  and  tiroes  where  the  canon  law  did  grant  it." 

Itisobviotfs,  indeed,  that  by  the  forfeiture  of  goods  which  attended 
clergy s  and  the  power  of  forbidding  purgation,  the  counts  on  the  one  hand 
were  able  in  almost  every  case,  to  impose  a  punishment  adequate  to  the 
ofience ;  and  on  the  other  to  prevent  that  complicadoa  of  perjury,  and 
that  mockery  of  justice,  which  the  author  so  strongly  complains  of.  Ban*. 
Obs.  445,  4th  ed.  Searle  v.  fVUUams,  Hob.  388.  See  also  the  answers  of 
the  judges  to'  the  lords,  delivered  by  the  chief  baron  on  the  subject  of 
dergy,^  in  the  Duchess  of  Kingston's  trial.     11  St.  Tr.  265^ 
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allowed,  that  Women  convicted  of  simple  Jarckiies  under  the 
value  of  ten  shillings  should  (not  properly  have  the  benefit 
of  clergy,  for  they  were  not  called  upon  to  read;  but)  be 
burned  in  the  hand^  and  whipped,  stocked,  or  imprisoned  for 
any  time  not  exceeding  a  year.  And  a  similar  indulgence, 
by  the  statutes  S  &  4  W.  &  M,  c.  9.  and  4  &  5  W.  &  M.  cS^. 
was  extended  to  women,  guilty  of  any  clergyable  felony  what- 
soever ;  who  were  allowed  once  to  claim  the  benefit  of  the 
statute^  in  like  manner  as  men  might  claim  the  benefit  of  clergy^ 
and  to  be  discharged  upon  being  burned  in  the  hand,  and 
imprisoned  for  any  time  not  exceeding  a  year.  The  punish- 
ment of  burning  in  the  hand^  being  found  ineffectual,  was 
[  370  3  A^so  changed  by  statute  10 &  II  W.III.  c.23.  into  burning  in 
the  most  visible  part  of  the  left  cheeky  nearest  the  nose :  but 
such  an  indelible  stigma  being  found  by  experience  to  render 
offenders  desperate,  this  provision  was  repealed,  about  seven 
years  afterwards,  by  statute  5  Ann.  c.  6.,  and  till  that  period, 
all  women,  all  peers  of  parliament  and  peeresses,  and  all  male 
commoners  who  could  read,  were  discharged  in  all  clergyable 
felonies ;  the  males  absolutely,  if  clerks  in  orders ;  and  other 
commoners,  both  male  and  female,  upon  branding ;  and  peers 
and  peeresses  without  branding,  for  the  first  offence :  yet  all 
liable  (excepting  peers  and  peeresses),  if  the  judge  saw  oc- 
casion, to  imprisonment  not  exceeding  a  year.  And  those 
men  who  could  not  read,  if  under  the  degree  of  peerage, 
were  hanged. 

Afterwards,  indeed,  it  was  considered,  that  education  and 
learning  were  no  extenuations  of  guilt,  but  quite  the  reverse : 
and  that,  if  the  punishment  of  death  for  simple  felony  was  too 
severe,  for  those  who  had  been  liberally  instructed,  it  was  a 
.fortiori^  too  severe  for  the  ignorant  also.  And  therefore  by 
the  same  statute  5  Ann.  c.  6.  it  was  enacted,  that  the  benefit 
of  clergy  should  be  granted  to  all  those  who  were  entitled  to 
ask  it,  without  requiring  them  to  read  by  way  of  conditional 
merit.  And  experience  having  shewn  that  so  very  universal 
a  lenity  was  fi^quently  inconvenient,  and  an  encouragement 
to  commit  the  lower  degrees  of  felony  \  and  that  though  capi- 
tal punishments  were  too  rigorous  for  these  inferior  offences, 
-  .yet  no  punishment  at  all  (or  next  to  none)  was  as  much  too 
gentle ;  it  was  further  enacted  by  the  same  statute,  that  wben 
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any  person  is  convicted  of  any  theft,  or  larciny,  and  burnt  in 
the  hand  for  the  same  according  to  the  antient  law,  he  shall 
also,  at  the  discretion  of  the  judge,  be  committed  to  the  house 
of  correction  or  public  workhouse,  to  be  there  kept  to  hard 
labour,  for  any  time  not  less  than  six  months,  and  not  ex- 
ceeding two  years ;  with  a  power  of  inflicting  a  double  con- 
finement in  case  of  the  party's  escape  from  the  first.  And  it 
was  also  enacted  by  the  statute  4  Geo.  I.  c.  11.  and  6  Geo.  I. 
c.  23.  that  when  any  persons  shall  be  convicted  of  any  larciny, 
either  grand  or  petit,  or  any  felonious  stealing  or  taking  of  [  871  3 
money  or  goods  and  chattels  either  fi'om  the  person  or  the 
house  of  any  other,  or  in  any  other  manner,  and  who  by  the 
law  shall  be  entitled  to  the  benefit  of  clergy,  add  liable  only 
to  the  penalties  of  burning  in  the  hand  or  whipping,  the  court 
in  their  discretion,  instead  of  such  burning  in  the  hand  or 
whipping,  may  direct  such  ofienders  to  be  transported  to 
America,  (or  by  statute  19  Geo.  III.  c.74.  to  any  other  parts 
beyond  the  seas)  for  seven  years ;  and,  if  they  return  or  are 
seen  at  large  in  this  kingdom  within  that  time,  it  shall  be 
felony  without  benefit  of  clergy.  And  by  the  subsequent 
statutes  16  Geo.  II.  c.l5.  and  8  Geo.  III.  c.l5.  many  wise 
provisions  are  made  for  the  more  speedy  and  efiectoal  exe- 
cution of  the  laws  relating  to  transportation,  and  the  con- 
viction of  such  as  transgress  them.  But  now,  by  the  statute 
19  Geo.  III.  c.  74.  all  offenders  liable  to  transportation  may 
in  lieu  thereof,  at  the  discretion  of  the  judges,  be  employed, 
if  males,  (except  in  the  case  of  petty  larciny,)  in  hard  labour 
for  the  benefit  of  some  public  navigation  (4) ;   or  whether 

(4)  The  5G.4.  C.84.  repeals  the  16Q.2.  c.l5.  and  sG.3.  c.l5.  as  well 
as  several  other  later  statutes,  so  far  as  regards  the  present  subject: 
its  object  is  twofold,  to  regulate  what  is  called,  the  punis^^ment  of  the 
hulks,  and  that  of  transportation.  The  first  of  these  was  introduced  by 
the  16  G.  3.  c.  43.,  a  temporary  act,  when  the  disturbances  in  the  Ame- 
rican colonics  had  interrupted  the  transportation  of  convicts  to  that 
country.  The  19G.3.  c.74.  was  also  temporary  as  far  as  riegarded  the 
hulks,  and  for  many  years  confinement  in  them  has  ceased  to  be  a  punfsh- 
ment,  which  may  be  formally  pronounced  for  any  offence  j  but  male  of- 
fenders under  sentence  of  death,  and  reprieved  during  pleasure,  or  under 
sentence  of  transportation,  have  been,  and  by  the  recent  act  still  may  be, 
tent  to  them  temporarily,  or  until  transportation ;  and  it  very  commonly 
happens,  that  those,  who  are  sentenced  to  transportation  for  seven  years 
only,  pass  the  whole  of  the  period  in  the  hulks,    la  is  12,  a  report  upon 

the 
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males  or  females,  may  in  all  cases  be  confined  to  hard  labour 
in  certain  penitentiary  houses,  to  be  erected  by  virtue  of  the 

the  state  of  the  hullu  was  made  to  the  house  of  commons  by  the  com- 
mittee then  sitting  on  the  laws  relating  to  penitentiaries,  and  in  conse- 
quence of  their  suggestions,  several  useful  measures  of  reform  and  regu- 
lation were  adopted.  These  are  carried  on  by  the  recent  act :  each  hulk 
18  placed  under  an  overseer,  who  b  to  reside  in  it,  with  a  sufficient  num- 
ber of  officers  and  guards;  he  is  invested  with  the  same  power  as  a  gaoler 
over  his  prisoners,  like  him  is  answerable  for  their  escape ;  may  inffict 
moderate  punishment  for  disorderly  conduct,  is  to  see  them  fed  and  clothed, 
and  to  keep  them  to  labour  according  to  his  instructions.  Over  the  whole 
is  placed  a  superintendant,  (with  an  assistant  or  deputy  if  necessary)  who 
is  to  inspect  them  all  minutely  four  times  in  the  year  at  least,  ascertain 
thdr  condition,  examine  into  the  behaviour  both  of  the  overseers  and  pri- 
soner, the  amount  of  the  earnings,  and  the  expences  of  the  establishment ; 
upon  all  which  he  is  to  make  two  reports  at  least  in  the  year  to  the  secre- 
tary of  state,  which  are  to  be  laid  before  parUament.  Under  these  regu- 
lations, the  hnlks  are  a  species  of  prison,  equal  perhaps  to  any  other  in 
respect  of  health,  and  superior  in  point  of  economy ;  but  they  must  always 
remain  inferior  in  the  capability  of  inspection,  and  classification,  and  in  all 
the  means  of  preserving  that  perpetual  and  watchful  discipline,  from  which 
alone,  if  from  any  thing,  the  reformation  of  offenders  may  be  expected. 

With  respect  to  transportation  the  act  se^s  to  revive  what  was  mudi 
declining  in  the  minds  of  the  lower  orders,  the  salutary  terror  once  in- 
spired by  this  mode  of  punishment.  The  convict  under  sentence  may  now 
be  kept  to  hard  labour  in  prison  or  the  hulks  before  he  sails;  during  the 
voyage  his  misbehaviour  may  be  punished  by  the  surgeon  of  the  ship,  ac- 
cording to  authority  given  by  the  secretary  of  state;  upon  his  landing,  the 
governor  of  the  colony  acquires  a  property  in  his  service,  and  ms^  assign 
him  over  to  any  other  person ;  such  assignee  thereby  acquiring  the  same 
property  and  power  of  re-assignment. 

On  the  other  hand,  in  protection  of  the  convict,  no  ponishment  during 
the  passage  is  to  be  inflicted  on  him  by  the  surgeon,  except  with  the  ap- 
probation in  writing  of  the  master  or  principal  officer  of  the  ship ;  and  the 
punbhment  with  such  approbation,  and  the  particulars  of  the  offisnce  must 
be  entered  the  same  day  on  the  ship*s  log-book,  under  a  penalty  of 
SoL  Further,  as  meritorious  convicts  under  remission  of  labour  from  the 
governor,  have  sometimes  by  their  industry  acquired  property,  the  statute 
protects  such  persons  in  the  enjoyment  of  it,  and  gives  them  a  right  of 
action  for  the  recovery  of  it,  and  for  any  injury  sustained  by  them. 

Some  provision  of  this  kind  was  necessary,  as  will  be  seen  by  consi- 
dering a  case  that  has  arisen  under  the  90G.|3*  c.  47.  By  this  statute  his 
majesty  is  empowered  to  authorise  the  governor  or  lieutenant-governor  of 
any  place  to  which  convicts  are  transported  to  remit  either  absolutely  or 
conditionally  the  whole  or  any  part  of  th^  term  of  transportation ;  which 
remission  is  to  be  of  the  same  eiSTect  as  if  his  majesty  had  signified  his  in- 
tention of  mercy  under  the  sign  manuaL  And  the  names  of  such  convicts 
are  to  be  inserted  in  the  next  general  pardon  which  shiJI  pass  the  great 

seal. 
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said  act,  for  the  several  terms  therein  specified,  but  in  no  case 
exceeding  seven  years ;  with  a  power  of  subsequent  mitigation, 
and  even  of  reward,  in  case  of  their  good  behaviour.  But  if 
they  escape  and  are  retaken,  for  the  first  time  an  addition  of 
three  years  is  made  to  the  term  of  their  confinement ;  and  a 
second  escape  is  felony  without  benefit  of  clergy. 

In  forming  the  plan  of  these  penitentiary  houses,  the  prin- 
cipal objects  have  been,  by  sobriety,  cleanliness,  and  medical 
assistance ;  by  a  regular  series  of  labour,  by  solitary  confine- 
ment during  the  intervals  of  work,  and  by  due  religions 
instruction,  to  preserve  and  amend  the  health  of  the  unhappy 
ofienders,  to  inure  them  to  habits  of  industry,  to  guard  them 
from  pernicious  company,  to  accustom  them  to  serious  re- 
flection, and  to  teach  them  both  the  principles  and  practice 
of  every  Christian  and  moral  duty.  And  if  the  whole  of  this 
plan  be  properly  executed,  and  it's  defects  be  timely  supplied, 
there  is  reason  to  hope  that  such  a  reformation  may  be  [  372  ] 
effected  in  the  lower  classes  of  mankind,  and  such  a  gradual 
scale  of  punishment  be  afilxed  to  all  gradations  of  guilt,  as 
may  in  time  supersede  the  necessity  of  capital  punishment, 
except  for  very  atrocious  crimes.  (5) 


seal.  In  the  interval,  a  convict  whose  term  of  transportation  has  been 
thus  shortened,  remains,  supposing  his  offence  to  have  been  capital,  an  at- 
tainted felon,  with  none  of  his  rights  or  capacities  restored  to  him;  be^ 
cause  he  has  not  served  his  time  out,  which  of  itself  would  have  operated 
as  a  pardon;  nor  has  he  received  a  pardon  under  the  great  seal,  which  alone 
'  Mrotdd  be  an  effectual  one  for  that  purpose.  Bullock  v.  Dodds,  2  B.  &  A. 
258. 

(5)  This  act  was  drawn  up  by  or  under  the  direction  of  the  author,  ^th 
the  advice  and  concurrence  of  Howard.  It  was  not,  however,  till  1816, 
that  a  national  penitentiary  was  built  on  a  large  scale  at  Millbank,  which  in 
the  early  part  of  1825,  contained  nearly  900  prisoners.  About  that  time  a 
very  alarming  sickness  made  its  appearance  amongst  them ;  the  prison  was 
temporarily  evacuated,*  snd  though  now  in  a  state  to  receive  convicts,  it 
may  naturally  be  supposed  that  such  an  event  was  a  material  derangement 
and  interruption  to  the  plans  there  pursued  for  the  reformation  of  o^' 
fenders.  Su£Bcient  time  has  not  yet  elapsed  Ux  afford  the  system  a  fair 
trial ;  but  it  may  be  fairly  said,  that  so  far  as  tfie  present  eviidence  of  expe^ 
rience  goes,  there  is  nothing  to  destroy  the  reasonable  hopes  of  it's  advo- 
cates. The  acts  which  more  particularly  regulate  the  penitentiary  are  the 
50  G.  5.  c.  63.  and  59  G.  3.  c.  136. 
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It  is  ako  enacted  by  the  same  statute,  19  Geo.  III.  c.74., 
that  instead  of  burning  in  the  hand,  (which  was  sometimes 
too  slight,  and  sometimes  too  disgraceful  a  punishment)  the 
court  in  all  clergyable  felonies  may  impose  a  pecuniary  fine ; 
or  (except  in  the  case  of  manslaughter)  may  order  the 
offender  to  be  once  or  oftener,  but  not  more  than  thrice, 
either  publicly  or  privately  whipped ;  such  private  whipping 
(to  prevent  collusion  or  abuse)  to  be  inflicted  in  the  presence 
of  two  witnesses,  and  in  case  of  female  offenders,  in  the  pre* 
sence  of  females  only.  (6)  Which  fine  or  whipping  shall  have 
the  same  consequences  as  burning  in  the  hand;  and  the 
offender  so  fined  or  whipped,  shall  be  equally  liable  to  a  sub- 
sequent detainer  or  imprisonment. 

In  this  state  does  the  benefit  of  clergy  at  present  stand ; 
very  considerably  different  from  its  original  institution:  the 
wisd<xn  of  the  fkiglish  legislature  having,  in  the  course  of  a 
long  and  laborious  process,  extracted  by  a  noble  alchemy 
rich  medicines  out  of  poisonous  ingredients ;  and  converted, 
by  gradual  mutations,  what  was  at  first  an  unreasonable  ex- 
emption of  particular  popish  ecclesiastics,  into  a  mercifiil 
*  mitigation  of  the  general  law,  with  respect  to  capital  punish- 
ment 

From  the  whole  of  this  detail  we  may  collect,  that  however 
in  times  of  ignorance  and  supo^tition,  that  monster  in  true 
policy,  may  for  a  while  subsist,  of  a  body  of  men,  residing  in 
the  bowels  of  a  state,  and  yet  independent  of  it's  laws ;  yet, 
when  learning  and  rational  religion  have  a  little  enlight- 
ened men's  minds,  society  can  no  longer  endure  an  ab- 
surdity so  gross,  as  must  destroy  it's  very  fimdamentals*  For, 
by  riie  original  contract  of  government,  the  price  of  protec- 
tion by  the  united  force  of  individuals  is  that  of  obedience  to 
C  373  ]  the  united  will  of  the  community.     This  united  will  is  de- 


(6)  The  57G.5.  c.  75/ abolished  the  punifhment  of  pMicfy  whipping 
females,  and  the  l  G.  4.  c.  57.  repealed  that  act,  and  enacted,  that  female 
offenders  should  not  suffer  the  punishment  either  of  public  or  private 
whipping. 
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dared  in   the  laws  of  the  land:  and  that  united  force  is 
exerted  in  their  due  and  universal  execution. 

II.  I  AM  next  to  inquire,  to  what  persons  the  benefit  of 
clergy  is  to  be  allowed  at  this  day  :  and  diis  niust  be  chiefly 
collected  from  what  has  been  observed  in  the  preceding 
article.  For,  upon  the  whole,  we  may  pronounce,  that  all 
clerks  in  orders  are,  without  any  branding,  and  of  course 
without  any  transportation,  fine,  or  whipping,  (for  those  are 
only  substituted  in  lieu  of  the  other,)  to  be  admitted  to  this 
privilege,  and  immediately  discharged ;  and  this  as  often  as 
they  offend  K  (7)  Again,  all  lords  of  parliament  and  peers 
of  the  realm  having  place  and  voice  in  parliament,  by  the 
statute  1  Edw.VI.  c.  12.  (which  is  likewise  held  to  extend 
to  peeresses  *")  shall  be  discharged  in  all  clergyable  and  other 
felonies  provided  for  by  the  act,  without  any  burning  in  the 
hand  or  imprisonment,  or  other  punishment  substituted  in  it's 
stead,  in  the  same  manner  as  real  clerks  convict :  but  this  is 
only  for  the  first  o£fence.  Lastly,  all  the  commons  of  the 
realm,  not  in  orders,  whether  male  or  female,  shall  for  the 
first  offsnce  be  discharged  of  the  capital  punishment  of 
felonies  within  the  benefit  of  clergy,  upon  being  burnt  in  the 
hand,  whipped,  or  fined,  or  sufieiing  a  discretionary  impri- 
sonment in  the  common  gaol,  the  house  of  OH'rection,  one  of 
the  penitentiary  houses,  or  in  the  places  of  labour  for  the 
benefit  of  some  navigation ;  or  in  case  of  larciny,  upon  being 
transported  for  seven  years,  if  the  court  shall  think  proper.  (8) 

'  2  Hal.  P.  C.  375.  ^  Duchess  of  Kingston's  case  in  par* 

liament,  S2  Apr.  1776. 

(7)  By  virtue  of  this  privilege,  which  it  cannot  be  denrable  for  the 
elergy  to  retain,  they  have  a  total  immunity  from  all  cotporal  punishment^ 
for  any  felony  from  which  clergy  was  not  taken  away  by  the  1  E.6.  c.  19^ 
nor  has  been  by  any  later  statute,  except  |)etty  larciny,  in  which,  as  no 
clergy  was  ever  demandable  or  necessary,  the  crime  not  being  capital,  there 
is  no  distinction  between  their  responsibility  and  that  of  laymen.  Thus  in 
the  highest  and  lowest  offences  they  are  punishable  as  other  men ;  in  the 
large  class  of  offences  between  the  two  (subject  to  the  exception  above 
mentioned)  they  are  privileged :  a  state  of  things  not  to  be  very  well  Jus- 
tified in  reaaoo,  and  to  be  accounted  for  only  by  the  historical  deduction 
of  the  law  in  the  text. 

<8)  If  a  layman  having  onee  received  the  benefit  of  clei^,  pleads  or 
prays  the  benefit  of  it  a  second  time,  the  crown  must-  counfeer-plead,< 

shewing 
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It  hath  been  said,  that  Jews,  and  other  infideb  and 
were  not  capable  of  the  ^nefit  of  clergy,  till  after  the  statote 
5  Ann.  C.6.  as  being  under  a  legal  incapacity  for  orders  \  Bat 
I  much  question  whether  this  was  ever  ruled  for  law,  since 
the  re*introduction  of  the  Jews  into  England,  in  the  time  ol 
Oliver  Cromwell.  For,  if  tliat  were  the  case,  the  Jews  ar« 
[  S74  ]  still  in  the  same  predicament,  which  every  day's  experience 
will  contradict :  the  statute  of  queen  Anne  having  certainly 
made  no  alteration  in  this  respect;  it  only  dispensing  with  the 
necessity  of  reading  in  those  persons,  who,  in  case  they  could 
read,  were  before  the  act  entitled  to  the  benefit  of  their 
clergy. 

III.  The  third  point  to  be  considered  is,  for  what  erimes 
the  privilegium  clericale,  or  benefit  of  clergy,  is  to  be  allowed. 
And,  it  is  to  be  observed,  that  neither  in  high  treason  nor  in 
petit  larciny,  nor  in  any  mere  misdemesnors,  it  was  indulged 
at  the  common  law ;  and  therefore  we  may  lay  it  down  for  a 
rule  that  it  was  allowable  only  in  petit  treason  and  capital 
felonies ;  which  for  the  most  part  became  legally  entitled  to 
this  indulgence  by  the  statute  de  cUrOy  25£dw.IIL  std.  c.4., 
which  provides  that  clerks  convict  for  treasons  or  felonies, 
touching  other  persons  than  the  king  himself  or  his  royal 
mfyes^9  shall  have  the  privilege  of  holy  church.  But  yet  it 
was  not  idlowable  in  all  felonies  whatsoever :  for  in  some  it 
was  denied  even  by  the  common  law,  viz.  insidiaiio  viarumj  or 
lying  in  wait  for  one  on  the  highway ;  depaptdatio  agrorum^ 
or  destroying  and  ravaging  a  country  "* ;  and  combustio  donuH 
fWOy  or  arson,  that  is,  the  burning  of  houses  ^ :  all  which  are 
a  kind  of  hostile  acts,  and  in  some  degree  border  upon  trea- 
son. And  ferther,  all  these  identical  crimes,  together  with 
petit  treason,  and  very  many  other  acts  of  felony,  are  ousted 
of  clergy  by  particular  acts  of  parliament;  which  have  in  ge- 
neral been  mentioned  under  the  particular  offences  to  which 

»  SHaL   P,  C.  373.     2  Hawk.  P.C.     "  S  Hal.P.CSSS. 
c.  SS.  §5.     Post.  306.  '  S  HaL  P.  C.  346. 


ihewiag  the  pritoner*!  identity^  the  foraier  indictment,  and  the  former  al- 
lowance ;  to  this  the  prisoner  replies,  and  the  sheriff  returns  a  jury  in- 
stanter,  who  are  liable  to  challenge,  and  who  tiy  the  issue  joined  between 
them.   Seott'a  case,  1  Leach.  C.  C.  401 . 
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they  belong,  and  therefore  need  not  be  here  recapitulated. 
Upon  all  which  statutes  for  excluding  clergy  I  shall  only  ob- 
serve, that  they  are  nothing  else  but  the  restoring  of  the  law, 
to  the  same  rigor  of  capital  punishment  in  the  first  offence, 
that  it  exerted,  before  the  privilegium  clericale  was  at  all  in- 
dulged; and  which  it  still  exerts  upon  a  second  offence  in 
almost  all  kinds  of  felonies,  unless  committed  by  clerks  actu- 
ally in  orders.     But  so  tender  is  the  law  of  inflicting  capital 
punishment  in  the  first  instance  for  any  inferior  felony,  that 
notwithstanding  by  the  marine  law,  as  declared  in  statute 
28  Hen.  VIII.  c.  15.  the  benefit  of  clergy  is  not  allowed  in  any 
case  whatsoever :  yet,  when  offences  are  committed  within  the  C  378*  3 
admiralty  jurisdiction,  which  would  be  clergyable  if  committed 
by  land,  the  constant  course  is  to  acquit  and  discharge  the 
prisoner  ^.  (9)  And,  to  conclude  this  head  of  inquiry,  we  may 
observe  the  following  rules:  1.  That  in  all  felonies,  whether 
new  created  or  by  common  law,  clergy  is  now  allowable,  * 
unless  taken  away  by  express  words  of  an  act  of  parliament  K 
2.  That,  where  clergy  is  taken  away  from  the  principal,  it  is 
not  of  course  taken  away  from  the  accessory,  unless  he  be  also 
particularly  included  in  the  words  of  the  statute  \     3.  That 
when  tlie  benefit  of  clergy  is  taken  away  from  the  cffence^  (as 
in  case  of  murder,  buggery,  robbery,  rape,  and  burglary,) 
a  principal  in  the  second  degree  being  present,  aiding  and 
abetting  the  crime,  is  as  well  excluded  fix>m  his  dergy  as  he 
that  is  principal  in  the  first  degree :  but,  4.  That,  where  it 
is  only  taken  away  firom  the  persons  committing  the  oflfence,  (as 
in  the  case  of  stabbing,  or  committing  larciny  in  a  dwelling- 
house  (10),   or  privately  from  the  person,)  his   aiders  and 
abettors  are  not  excluded;  through  the  tenderness  of  the 

°  Moor,  756.     Post.  288.  "i  2  Hawk.  P.C.  c.33.  §  26. 

P  SHmL  P.C.  330. 


(9)  By  the  39 G. 3.  c.37.  this  defect  in  the  law  is  supplied;  it  enacts, 
that  all  oilences  committed  on  the  high  seas  shall  be  considered  respec- 
tively of  the  same  nature,  and  Jkble  to  the  same  punishments,  as  if  com- 
mitted on  shore;  and  the  act  particularly  specifies,  that  persons  tried  for 
murder  or  manslaughter  at  sea,  and  found  guilty  of  manslaughter,  shall  be 
entided  to  clergy.  This  last  provision  was  needlessly  re-enacted  only  four 
years  after  by  the  4SG.3.  c.ll3.  s.6.;  a  strong  instance,  if  any  were 
needed,  of  the  inconvenient  bulk  and  confusion  of  our  statute  book. 

(10)  See  ante,  p.  240. 
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law,  which  hath  determined  that  such  statutes  shall  be  taken 
literally '. 

IV.  Lastly,  we  are  to  inquire  what  the  consequences  are 
to  the  party,  of  allowing  him  this  benefit  of  clergy.  I  speak 
not  of  the  branding,  fine,  whipping,  imprisonment,  or  trans- 
portation; which  are  rather  concomitant  conditions,  than 
consequences  of  receiving  this  indulgence.  The  consequences 
are  such  as  affect  his  present  interest,  and  future  credit  and 
capacity :  as  having  been  once  a  felon,  but  now  purged  from 
that  guilt  by  the  privilege  of  clergy;  which  operates  as  a  kind 
.of  statute  pardon. 

And,  we  may  observe,  1.  That  by  this  conviction  he  for- 
feits all  his  goods  to  the  king ;  which  being  once  vested  in 
the  crown,  shall  not  afterwards  be  restored  to  the  offender  *. 
[  374*  ]  2.  That,  after  conviction,  and  till  he  receives  the  judgment 
of  the  law,  by  branding,  or  some  of  it's  substitutes,  or  else  is 
pardoned  by  the  king,  he  is  to  all  intents  and  purposes  a  felon, 
and  subject  to  all  the  disabilities  and  other  incidents  of  a 
felon  ^  S.  That  after  burning,  or  it's  substitute^  or  pardon, 
he  is  discharged  for  ever  of  that,  and  all  other  felonies  before 
committed,  within  the  benefit  of  clergy ;  but  not  of  felonies 
firom  which  such  benefit  is  excluded;  and  this  by  statutes 
8  Eliz.  c»4f.  and  18  Eliz.  c.7.  4.  That  by  the  burning  or  it's 
substitute,  or  the  pardon  of  it,  he  is  restored  to  all  capacities 
and  credits,  and  the  possession  of  his  lands,  as  if  be  had  ne- 
ver been  convicted ".  5.  That  what  is  said  with  regard  to 
tlie  advantages  of  commoners  and  laymen,  subsequent  to  the 
burning  in  the  hand,  is  equally  applicable  to  all  peers  and 
clergymen,  although  never  branded  at  all,  or  subjected  to 
other  punishment  in  it's  stead.  For  they  have  the  same  pri- 
vileges, without  any  burning,  or  any  substitute  for  it,  which 
others  are  entitled  to  after  it  ^ 


'  1  Hal.  P.C.529.     Fob!,  Q56,  357. 

*  9  Hal.  P.  C.  SS8. 

*  S  P.  Wmifc  487. 


"  S  Hal.P.C.  389.    5  Rep.  lia 
*  SHftl.  P.C.  389,  390. 
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CHAPTER    THE    TWENTY-NINTH. 

OP  JUDGMENT  and  it*s   CONSE- 
QUENCES. 


'^/'E  are  now  to  consider  the  next  stage  of  criminal  prose- 
cution, after  trial  and  conviction  are  past,  in  such 
crimes  and  misderoesnors,  as  are  either  too  high  or  too  low 
to  be  included  within  the  benefit  of  clergy :  which  is  that  <^ 
Judgment.  For  when,  upon  a  capital  charge,  the  jury  have 
brought  in  their  verdict  guilty,  in  the  presence  of  the  pri- 
soner ;  he  is  either  immediately,  or  at  a  convenient  time  soon 
after,  asked  by  the  court,  if  he  has  any  thing  to  ofier  why 
judgment  should  not  be  awarded  against  him.  And  in  case 
the  defendant  be  found  guilty  of  a  misdemesnor,  (the  trial  of 
;which  may,  and  does  usually,  happen  in  his  absence,  after  he 
has  once  appeared,)  a  capias  is  awarded  and  issued,  to  brij^ 
him  in  to  receive  his  judgment ;  and,  if  he  absconds,  he  may 
be  prosecuted  even  to  outlawry.  But  whenever  he  fq>pears 
in  person,  upon  cither  a  capital  or  inferior'conviction,  he  may 
at  this  period,  as  well  as  at  his  arraignment,  offer  any  excep- 
tions to  the  indictment,  in  arresi  or  stay  of  judgment :  as  for 
want  of  sufficient  certainty  in  setting  forth  either  the  person, 
the  time,  the  place,  or  the  ofience.  And,  if  the  objections  be 
valid,  the  whole  proceedings  shall  be  set  aside ;  but  the  party 
may  be  indicted  again*.  And  we  may  take  notice,  1.  That 
none  of  the  statutes  oi  jeqfaib^^  for  amendment  of  errors, 
extend  to  indictments  or  proceedings  in  criminal  cases ;  and 
Aeiefore  a  defective  indietment  is  not  aided  by  a  verdict,  as 
^defective  pleadings  in  civil  cases  are.  (1)    2.  That,  in  favour 

•  4  B«p.i5.  >»  8m  Vol.  III.  p.407. 


(1)  Thb  tentence  is  takes  from  sir  Matthew  Hale,  .but  tbe  reasoning 
VOL.  IV.  F  F 
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of  life*  gr^t  strictness  has  at  all  times  been  obseryed,  in 
r  576  1  ^^^7  P^^^  of  A^  indictment  Sir  Matthew  Hale  indeed 
complains,  '^  that  this  strictness  is  grown  to  be  a  blemish  and 
**  inconvenience  in  the  law,  and  the  administration  thereof: 
**  for  that  more  offenders  escape  by  the  over-easy  ear  given 
**  to  exceptions  in  indictments,  than  by  their  own  innocence^." 
And  yet  no  man  was  more  tender  of  life  than  this  truly  excel* 
lent  judge. 

A  PARDON  also,  as  has  been  before  said,  may  be  pleaded 
in  arrest  of  judgment,*  and  it  has  the  same  advantage  when 
pleaded  here,  as  when  pleaded  upon  arraignment;  xnz.  the 
saving  the  attainder,  and  of  course  the  corruption  of  blood  : 
Vhich  nothing  can  restore  but  parliament,  when  a  pardon  is 
not  pleaded  till  after  sentence.  And  certainly,  upon  all  ac- 
counts, when  a  man  hath  obtfuned  a  pardon,  he  is  in  the  right 
to  plead  it  as  soon  as  possible. 

Praying  the  benefit  of  clergy  may  also  be  ranked  among 
the  motions  in  arrest  of  judgment :  of  which  we  spoke  largely 
in  the  preceding  chapter. 

It  all  these  resources  fail,  the  court  must  pronounce  that 
judgment,  which  the  law  hath  annexed  to  the  crime,  and 
which  hath  been  constantly  mentioned,  together  widi  the 
crime  itself,  in  some  or  other  of  the  former  chapters.  Of  these 
"some  are  capital,  which  extend  to  the  life  of  the  ofiender, 
and  consist  generally  in  being  hanged  by  the  neck  till  dead ; 
though  in  very  atrocious  crimes  other  circumstances  of  terror, 
pain,  or  disgrace,  are  superadded ;  as,  in  treasons  of  all  kinds, 
being  drawn  or  dragged  to  the  place  of  execution ;  in  high 
treason  affecting  the  king's  person  or  government,  embowel- 
ling  alive  (2),  beheading,  and  quartering ;  and  in  murder,  a 

^  3  HaL  F.  a  193. 


^  w^fium  defiactive^  for  where  the  verdict  in  civil  cam  cures  delects,  it  is  liy:a 
'  eomnlbD-law  intendment^  without  reference  tp  ibe  statutes.  See' Vol.  J9. 
p.  394.  n.(4).  The  position,  however,  is  true,  and  the  reason  f«r  it,  in  caaea 
wh^re  the  verdict  would  luiv«  aided  the  defect  at  comiiion  'law;  may  be 
fiMind  in  the  feUowing  seotenoe  of  the  text. 
/  ()i)  See^mte^  p.93.  n.  (17). 
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l^ublic  dissection.  And,  in  case  of  any  treason  committed  bjr 
a  female*  the  judgment  is  to  be  burned  alive.  But  the  hu- 
mility of  the  English  nation  has  authorized,  by  a  tacit  consent, 
an  almost  general  mitigation  of  such  parts  of  these  judgments, 
as  savour  of  torture  or  cruelty:  a  sledge  or  hurdle  being 
•usually  idlowed  to  such  traitors  as  are  condemned  to  be  drawn;  [  S77  ] 
md  there  being  very  few  instances  (and  those  accidental  or  by 
negligence)  of  any  person's  being  embowelled  or  burned,  till 
previously  deprived  of  sensation  by  strangling.  Some  punish- 
ntents  consist  in  exile  or  banishment,  by  abjuration  of  the 
realm,  or  transportation :  others  in  loss  of  liberty,  by  p6r* 
petual  or  temporary  imprisonment.  Some  extend  to  confisr 
cation,  by  forfeiture  of  lands,  or  moveables,  or  both,  or  of  the 
profits  of  lands  for  life :  others  induce  a  disability,  of  holding 
offices  or  employments,  being  heirs,  executors,  and  the  like. 
JSome,  though  rarely,  occasion  a  mutilation  or  dismembering, 
by  cutting  off  the  hand  or  ears ;  others  fix  a  lasting  stigma 
jon  the  offender,  by  slitting  the  nostrils,  or  branding  in  the 
hand  or  cheek.  Some  are  merely  pecuniary,  by  stated  or 
discretionary  fines :  and,  lastly,  there  are  others,  that  consist 
^ncipally  in  their  ignominy,  though  most  of  them  are  mixed 
with  some  degree  of  corporal  pain ;  and  these  aj^e  inflicted 
chiefly  for  such  crimes,  as  either  arise  from  indigence,  or 
render  even  opulence  disgraceful.  Such  as  whipping,  hard 
labour  in  the  house  of  correction  or  otherwise,  the  pilloryi 
ibe  stocks,  and  the  ducking-stool.  (.3) 


(5)  With  respect  to  the  alteration  of  some,  and  the  abolition  of  othtr 
punishments,  see  the  notes  ante,  at  pp.  93. 125.  In  spite  of  the  numerous 
jeepeals  of  statutes  inflicting  capital  punishments,  so  many  cases  still  occur, 
in  which  it  would  be  necessary  to  pronounce  the  sentence  of  death,  without 
any  intention  of  putting  it  in  execution^  that  the  4  Geo.  4.  c.48«  has  em- 
.powered  the  court  in  all  such  cases,  simply  to  record  the  judgment'  of 
fieath  without  formally  pronouncing  it.  This  has  certainly  this  beneficial 
efiecty  Aiat  the  sentence  being  now  only  pronounced  where  it  is  intended 
Xo  carry  it  into  effect,  is  heard  but  seldom,  at  least  in  the  country,  an4 
always  produces  the  natural  and  proper  impression.  But  the  measure, 
jperfaaps,  would  have  been  more  perfect,  if  the  court  had  been  allowed  at 
once  to  declare  the  puaishmenty  which  the  convict  was  to  suffer ;  it  woul4 
^ve  served  to  connect  the  ideas  of  guilt  and  punishment  more  closely  ii) 
$he  minds  of  the  audience,  if  they  who  had  witnessed  the  trial  had  immj?- 
^tiat^y  heard  also  the  natural  conclusion  of  it. 

The  dimictttion  of  the  frequency  of  capital  punishments  is  quite  consistent 

F  p  2  wiA 
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Di60U8TfKo  as  this  catalogue  may  seem^  h  will  aft>rd 
pleasure  to  an  English  reader,  and  do  honoor  to  the  En^^ish 
law,  to  compare  it  with  that  shocking  apparatus  of  deadi  and 
torment,  to  be  met  with  in  the  criminal  codes  of  almost  every 
other  nation  in  Earope.  And  it  is  moreover  one  of  the  glories 
of  oar  English  law,  that  the  spedes,  though  not  always  die 
qnantiQr  or  d^[ree,  of  punishment  is  aseeftained  kut  every 
offence ;  and  that  it  is  not  left  in  the  breast  of  any  judge,  nor 
even  of  a  jury,  to  aher  that  judgmmt,  which  the  law  has 
beforehand  ordained,  for  every  subject  alike,  without  nupect 
of  persons.  For,  if  judgments  were  to  be  the  private  opinions 
tif  the  judge,  men  would  then  be  slaves  to  their  magistrates ; 
and  would  live  in  society,  without  knowing  ezacdy  the  con* 
ditions  and  obligations  n^ch  it  lajrs  them  under.  Aiid 
beskles,  as  this  prevents  oppression  on  the  one  hand,  so  on 
I  378  ]  the  other  it  stifles  all  hopes  of  impunity  or  mitigation ;  widi 
which  an  offender  might  flatter  himself  if  his  punishment 
depended  on  the  humour  or  discretion  of  the  court  Whereas^ 
vrfiere  an  established  penalty  is  annexed  to  crimes,  the  cri- 
minal may  read  their  certain  oonsequenoe  in  that  kw,  whidi 
oi^t  to  be  die  unvaried  rule,  as  it  is  the  inflexible  judge,  cf 
his  actions. 

The  discretionary  fines  and  discretionary  lengdi  of  im- 
prisonment, which  our  courts  are  enabled  to  impose,  may  aeem 
an  exception  to  this  rule.  But  the  general  nature  of  the 
punishment,  viz*  by  fine  or  imprisonment,  is,  in  these  cases, 
fixed  and  determinate :  though  the  duration  and  quantity  cf 
each  must  firequendy  vary,  from  the  aggravations  or  otherwise 
of  the  ofience,  the  quality  and  condition  of  the  parties,  and 
from  innumerable  other  circumstances.  Hie  guanhimf  in 
particular,  of  pecuniary  fines  neither  can,  nor*  ought  to  be, 
ascertained  by  an  invariable  law.    The  value  of  money  itself 

whhy  indeed  mu&t  often  occasion,  an.  increased  severity  In  the  adnniaist^ 
tion  of  other  pttuishments,  and  some  increase  has  been  tfa6ught  necessafyi 
accordingly  by  die  59 Geo. 5.  c.169.  ttisenacted»  OaftinaU  caste  AT  con* 
viction  for  any  clergyable  fdony,  grand  or  petit  larceny,  tte  coort  may 
icntenoe  to  imprisonnient,  with  hard  labodr,  either  alone,  or  m  additidn  fo 
any  otlier  punishments  already  attached  to  such  ofifences  respectively.  And 
the8Geo.4.  cll4^foQowii^  up  the  same  i»ineiple,  extends  the  act  to  « 
gieat  many  enumerated  cases  of  aggravated  misdeanesner. 
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changes  from  a  thousand  causes ;  and,  at  all  events,  wh^t  is 
tuintoone  man's  fortune,  may  he  matter  of  indifiference  to 
another'^  Thus  the  lav  of  the  twelve  tables  at  Rome  fined 
every  person,  that  struck  another,  five-and-twenty  denarii: 
this,  in  the  more  opulent  days  of  the  empire,  grew  to  be  a 
punishment  of  so  little  consideration,  that  Aulus  Gellius  tells 
a  story  of  one  Lucius  Neratius,  who  made  it  his  diversion  to 
give  a  blow  to  whomsoever  he  pleased,  and  then  tender  them 
the  legal  forfeiture..  Our  statute  law  has  not  therefore  often 
asf^ertained  the  quantity  of  fines,  nor  the  common  law  ever; 
it  directing  such  an  offence  to  be  punished  by  fine  in  general, 
without  specifying  the  certain  sum ;  which  is  fiiUy  sufficient, 
when  we  consider,  that  however  unlimited  the  power  of  the 
tourt  may  seem,  it  is  fiur  from  being  wholly  arbitrary ;  but  it's 
discretion  is  r^[ulated  by  law.  For  the  bill  of  rights  ^  has 
particularly  declared,  th^t  excessive  fines  ought  not  to  be  im* 
posed,  nor  cruel  and  unusual  punishments  inflicted :  (which 
had  a  retrospect  to  some  unprecedented  proceedings  in  the 
cpurt  of  Idng^s  bench,  in  the  reign  of  king  James  the  second :) 
and  the  same  statute  farther  declares,  that  all  grants  and  r  379  i 
promises  of  fines  and  forfeitures  of  particular  persons  before 
conviction,  are  illegal  and  void.  Now  the  bill  of  rights  was 
only  dedar^ry  of  the  old  constitutional  law :  and  accord- 
ingly we  find  it  expressly  holden,  long  before  %  that  all  such 
pnevioiis  grants  are  void;  since  thereby  many  times  undue 
laeansi  and  more  violent  prosecution,  would  be  used  for 
private  lucr^  thfm  the  quiet  and  just  proceeding  of  law  would 
permit. 

The  reasonableness  of  fines  in  criminal  cases  has  also  been 
usually  regulated  by  the  determination  of  magna  charta,  c.  14. 
cpnoemioig  amercement^  for  misbehaviour  by  the  suitors  in 
iqaattiBi^  of  civil  right.  *^  Laber  homo  non  amercietur  pro  parao 
^  ddiciOf  nisi  secundum  modum  ipsius  delicti;  etpro  magno  delicto^ 
f*  secundum  magnitudinem  delicti ;  salvo  contenemento  suo;  et 
*<  mercator  eodem  modo,  salva  mercandisa  sua;  et  villanus  eodem 
**  modo  amercietur^  salvo  wainagio  suOn^  A  rule  that  obtained 
evjen  in  Henry  the  second's  tim^',  and  means  only,  that  no 

<  Scat.  IW.&M.  it.S.c.8.  '  Okuiv./.9.c.  8.4-1:. 

•  2  lull.  48. 

F  F   3 


man  shall,  have  a  larger  amercement  imposed  upon  bim,  than 
his  circumstances  or  personal  estate  will  bear :  saving  to  tfaef 
landholder  bis  contenement^  or  land ;  to  the  trader  his  mer« 
chandize;  and  to  the  countiyman  his  wainage,  or  team  and 
instruments  of  husbandry.  In  order  to  ascertain  which,  the 
great  charter  also  directs,  that  the  amercement,  which  is  always 
inflicted  in  general  terms  ^  sit  in  tnisericordit^),  shall  be  set, 
ponatur,  or  reduced  to  a  certainty,  by  the  oath  of  good  and 
lawful  men  of  the  neighbourhood.  Which  method,  of  liqui- 
dating the  amercement  to  a  precise  sum,  was  usually  performed 
in  the  superior  courts  by  the  assessment  or  qffeerTnent  of  the 
coroner,  a  sworn  officer  chosen  by  the  neighbourhood,  under 
the  equity  of  the  statute  Westm.  1.  c.  18.;  and  then  die  judges 
estreated  them  into  the  exchequer*.  But  in  the  court  leet 
and  court  baron  it  is  still  performed  by  qffserorz^  or  suitors» 
sworn  to  qffeere^  that  is,  tax  and  moderate  Xht  general  amerce^ 
ment  according  to  the  particular  circumstances  of  the  ofience 
[  S80  ]  and  the  offender  \  Amercements  imposed  by  the  superior 
courts  on  their  own  officers  and  ministers  were  afifeered  by  the 
judges  themselves ;  but  when  a  peculiar  mulct  was  inflicted 
by  them  on  a  stranger  (not  being  party  to  any  suit)  it  was 
then  denominated  ^ijine^ ;  and  the  antient  practice  was,  when 
any  such  fine  was  imposed,  to  inquire  by  a  jury  '*  qaantuM 
<<  inde  regi  dare  valeat  per  annum^  salva  sustentatione  sua^  et 
^*  ujcorisy  et  liberorum  suantmK*^  And  since  the  disuse  of  suck 
inquest,  it  is  never  usual  to  assess  a  larger  fine  than  a  man  is 
able  to  pay,  without  touching  the  implements  of  his  livelihood; 
but  to  inflict  corporal  punishment,  or  a  limited  imprisonment* 
instead  of  such  fine  as  might  amount  to  imprisoninent  for  life. 
And  this  is  the  reason  why  fines  in  the  king's  court  are 
firequendy  denominated  ransoms,  because  the  penalty  must 
otherwise  fall  upon  a  man's  person,  unless  it  be  redeemed  or 
ransomed  by  a  pecuniary  fine^:  according  to  an  antient 
maxim,  qui  non  habet  in  crumena  luat  in  corpore.  Yet,  wher^ 
any  statute  speaks  both  of  fine  and  ransom,  it  is  holden  that 
the  ransom  shall  be  treble  to  the  fine  at  least*. 

s  F.N.B.  7C.  J  Gilb.  Excli.  c.5. 

h  The  affeeror*8  oath  is  conceived  in  «  Mirr.  c  5.  §3.     Lamh.  Sinnarck. 

the  Tery  tenns  of  magna  efiarta.     Fitzh.  575. 

Surrey,  ch.  II.  »  Dyer,  232. 

'  V  Rep.  40. 
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WheK  sentence  of  death,  the  most  terrible  and  highest 
judgment  in  the  laws  of  England,  is  pronounced,  the  imme^ 
diate  inseparable  consequence  from  the  common  law  is 
attainder.  For  when  it  is  now  clear  beyond  all  dispute,  that 
•the  criminal  is  no  longer  fit  to  live  upon  the  earth,  but  is  to 
be  exterminated  as  a  monster  and  a  bane  to  human  society, 
the  law  sets  a  note  of  infiuny  upon  him,  puts  him  out  of  it's 
protection,  and  takes  no  farther  care  of  him  than  barely  to  see 
him  executed.  He  is  then  called  attaint,  attinctus,  stained  or 
blackened.  He  is  no  longer  of  any  credit  or  reputation ;  he 
cannot  be  a  witness  in  any  court :  neither  is  he  capable  of 
performing  the  functions  of  another  man :  for,  by  an  antici- 
pation of  his  punishment,  he  is  already  dead  in  law".  This 
is  aiter  JudgmetU :  for  there  is  great  difference  between  a  man 
•     convicted  and  attainted ;   though  they  are  frequently  throu^ 

inaccuracy  confounded  together.  Afier  conviction  only  a  [  S81  ] 
man  is  liable  to  none  of  these  disabilities ;  for  there  is  still  in 
contemplation  of  law  a  possibility  of  his  innocence.  Some- 
thing may  be  ofiered  in  arrest  of  judgment :  the  indictment 
may  be  erroneous,  which  will  render  his  guilt  uncertain,  and 
thereupon  the  present  conviction  may  be  quashed:  he  may 
obtain  a  pardon,  or  be  allowed  the  benefit  of  clergy ;  boA 
which  suppose  some  latent  sparks  of  merit,  which  plead  in 
extenuation  of  his  fault.  But  when  judgment  is  once  pro>- 
nounced,  both  law  and  fact  conspire  to  prove  him  completely 
guilty ;  and  there  is  not  the  remotest  possibility  left  of  any 
thing  to  be  said  in  his  favour.  Upon  judgment  therefore  of 
death,  and  not  before,  the  attainder  of  a  criminal  commences: 
or  upon  such  circumstances  as  are  equivalent  to  judgment  of 
death;  as  judgment  of  outlawry  on  a  capital  crime,  pro*- 
nounced  for  absconding  or  fleeing  from  justice,  which  tacitly 
confess^  the  giult.  And  therefore  either  upon  judgment  of 
outlawry,  or  of  death,  for  treason  or  felony,  a  man  shall  be 
said  to  be  attainted. 

The  consequences  of  attainder  are  forfeiture  and  corrup- 
tion of  blood. 

I.  Forfeiture  is  twofold ;  of  real  and  personal  estate»* 
First,  as  to  real  estates ;  by  attainder  in  high  treason**  H  man 

■  Slntt/SlS.  n  CcLatt.  S9d.  S  Inst  19.  1  ft^l.P.Q, 

240.     2  Hawk.  P.  C  c.  4^.  \U  '  * 
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forfeits  to  the  king  all  his  lands  and  tenem^its  of  inheritance, 
whether  fee-simple  or  fee*tail«  and  all  his  rights  of  «atry  oa 
lands  and  tenements  whidi  he  had  at  the  time  of  the  oflbMte 
committed,  or  at  any  time  afterwards,  to  be  for  ever  vested  m 
the  crown ;  and  also  the  profits  of  all  lands  and  teoeaaent;^ 
which  he  had  in  his  own  right  for  life  or  years,  so  long  as 
such  interest  shall  subsist.  This  ferfeiture  relates  badkwards 
to  the  time  of  the  treason  committed :  so  as  to  avoid  aH  inter- 
mediate sales  and  incumbrances  ,  but  not  thoBe  b^re  the 
&ct :  and  therefore  a  wife's  jointure  is  not  forfeitable  for  the 
treason  of  her  husband ;  because  settled  upcm  her  {Nrevioiis  to 
[  S82  ]  the  treason  committed.  But  her  dower  is  forfeited  by  the 
express  prorision  of  statute  5  &  6  Edw.  VL  ell.  And  yet  the 
husband  shall  be  tenant  by  the  curtesy  of  the  wife's  lands,  if 
the  wife  be  attainted  of  treason^  (4) :  for  that  is  not  prohibited 
by  the  statute.  But,  though  after  attainder  the  finrfeiture 
relates  back  to  the  time  of  the  treason  committedt  yet  it  doles 
not  take  effect  unless  an  attainder  be  had,  of  which  it  is  one 
of  the  fruits ;  and  therefore  if  a  tndtor  dies  before  judgment 
pronounced,  or  is  killed  in  open  rebellion,  or  is  hanged  by 
martial  law,  it  works  no  forfeiture  of  his  lands :  for  he  never 
was  attainted  of  treason  ">.  But  if  the  chief  justice  of  the  kin^s 
bench  (the  supreme  coroner  of  all  England)  in  person,  upon 
the  view  of  the  body  of  one  killed  in  open  rebellion,  reowds 
it  and  returns  the  record  into  his  own  oofirt,  both  lands  and 
goods  shall  be  forfeited^ 

The  natural  justice  of  forfeiture  or  confiscation  of  property^ 
for  treascMi  %  is  founded  on  this  ccmsideration :  that  he  who 
hath  thus  violated  the  fiindamentbl  principles  ct  government, 
and  lNx>ken  his  part  of  the  original  contract  between  king  and^ 
people^  hath  abandoned  his  oonnedions  with  society:  and 

°  1  HaL  P.C.saO.  f4KBp.S7. 

9  1  JUL  P.C.S59.  "  Sm  VoL  I.  M'SSS^ 

4  CcLitt.  18. 


(4)  That ifl,  if  the  tieaMm  were  cominitted </i{«r  the iane  k^  lIUc^ 
P.C.S59.  But  as  the  woman  is  incapable  of  having  issoe  inheritaUe  after 
iStit'  tlviMNi  cd^atiAU^Ay  the  attaSader  nktiog  bacbMKb  16  Ae  tkalt  of 
Ibeact  doac^  the  hmbaod  caaaot^  after  that  tip%  ffxfaim  tke«pii£tidn 
ithifh  alone  entitle  him  in  any  case  to  be  tcnaat  by  courteqr.  See 
Bookn.  p.lSS. 
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hath  no  longer  any  right  to  those  advanti^ges,  which  befix^ 
belonged  to  him  purdjr  as  a  member  of  the  eomomnitys 
among  which  social  advandagesy  the  right  oS  tfansfenring  or 
transmitting  property  to  others  is  one  of  <he  chie£    Such  for- 
feitures moreover,  whereby  his  posterity  must  suffer  as  well  a^ 
Umsd^  wiU  help  to  restrain  a  man,  not  only  by  the  sense  of 
his  duty,  and  dread  of  personal  punishment,  but  also  by  hi9 
passions  and  natural  affections;  and  will  interest  every  de- 
pendent and  relation  he  has,  to  keep  him  irom  offending: 
aceording  to  that  beautiful  sentiment  of  Cioero%  **  nee  vera 
mej^git  quam  rit  acerbum^  parenium  scelera  JUiorum  poenis 
lui :  se^  hoc  praeckire  l^Hms  comparatwa  eft^  ut  caritas  Ube^ 
ronsmanieioraparefUeireipiddicaeredderei"  And  therefore 
Aulus  Casoellitts,  a  Roman  lawyer  in  the  time  of  the  trium- 
virate, used  to  boast  that  he  bad  two  reasons  for  despising 
the  power  (^  the  tyrants ;  h'ls  old  age  and  his  want  c^  children :  [  38S  ] 
for  children  are  pledges  to  the  prince  of  the  Jhther's  obedi- 
ence ^    Yet  many  nations  have  thought,  that  this  posthumous 
punishmeut  savomrs  of  hardship  to  the  innocent ;  especially 
for  crimes  that  do  not  strike  at  the  very  root  and  foundation 
of  society,  as  treason  ag^nst  the  government  expressly  does* 
And  therefore,  though  confiscations  were  very  firequent  in  the 
times  of  the  earliw  emperors,  yet  Arcadius  and  Honoriqs  in 
every  other  instance  but  that  of  treason  thought  it  more  just, 
<<  M  esiepoenamf  9Ai  ^  fwcae$is**  and  ordered  tbst  ^^peccmta 
*<  suo$  ieneatU  audcret^  mc  tdieritis  prqgrediaMir  metus^  quam 
<<  repmatur  deUdum''  /*  wod  Jusdnian  also  made  a  law  to 
restrain  the  punishment  of  reIatioIls^  which  directs  the  for- 
feiture to  go,  except  in  the  case  of  crimen  9U^e$iaii$i  to  the 
xifixt  of  kin  to  the  delinquent.     On  the  other  hand  the  Mace- 
doaiian  laws  ext^ided  even  the  capital  punisbnent  of  treason^ 
not  only  to  the  childreOi  but  to  all  the  relaiioqs  of  the  deljp^ 
queot^ :  and  of  oouiw  their  estates  must  be  4ao  forfeited,  aa 
no  man  was  left  to  inherit  diem.    And  in  Glerftiany,  by  the 
fiumous  gold^  buUe',  (eppied  almo^  verlmiim  Scorn  Justinian's 
Gode^}  the  lives  of  the  soda  of  such  as  conspire  to  kill  an 
electee  are  spared,  as  it  is  expressed,  by  the  emperor's  jMir- 

•  «d  Mruium,  ^.1S«  ^  Qu.  Curt  /.S« 

<GQMriml«|6S.  'a^.S4. 

^  Cbd.9.  47.  S^     .  y  (.9.  4.&  L5. 
"  JVov.  134.  C.13. 
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ticulttr  bounty.  :  But  they  are  deprived  of  all  their  effects  and 
rights  of  succession,  and  are  rendered  incapable  of  any  honour* 
ecclesiastical  or  civil :  <<  to  the  end  that,  being  always  poor 
<<  and  necessitous,  they  may  for  ever  be  accompanied  by  the 
*<  in&my  of  their  &ther :  may  langubh  in  continual  indigence ; 
<<  and  may  find  (says  tliis  merciless  edict)  their  punishment  in 
"  livmg,  and  their  relief  in  dying/' 

'■  With  us  in  England,  forfiuture  of  lands  and  tenements  to 
the  crown  for  treason  is  by  no  means  derived  from  the  feodal 
policy,  (as  has  been  already  observed*,)  but  was  antecedent 
to  the  establishment  of  that  system  in  this  island;  being 
r  3g^  n  transmitted  fiom  our  Saxon  ancestors*,  and  forming  a  part 
of  the  antient  Scandinavian  constitution  *>.  But  in  certain 
treasons  relating  to  the  coin,'  (which,  as  we  formerly  observed, 
seem  rather  a  species  of  the  crimen  fahij  than  the  crimen  laesae 
mqjestatiSi)  it  is  provided  by  some  of  the  modem  statutes^ 
which  constitute  the  offence,  that  it  shall  work  no  forfeiture 
of  lands,  sare  only  for  the  life  of  the  cinder ;  and  by  all,  that 
it  shall  not  deprive  the  wife  of  her  dower**.  *  And,  in  order  to 
abolish  such  hereditary  punishment  entirely,  it  was  enacted 
by  statute  7  Ann.  c.21.  diat,  after  the  decease  of  the  late  pre- 
tender, no  attainder  for  treason  should  extend  to  the  disin- 
heriting of  any  heir,  nor  to  the  prejudice  of  any  person  other 
than  the  traitor  himself.  By  which,  the  law  of  forfeitures  for 
high  treason  would  by  this  time  have  been  at  an  end,  bad 
not  a  subsequent  statute  intervened  to  give  them  a  longer 
duration.  The  history  of  this  matter  is  somewhat  singular 
and  worthy  observation.  At  the  time  of  the  union,  the  crime 
of  treason  in  Scotland  was,  by  the  Scots  law,  in  many  respects 
different  from  that  of  treason  in  England ;  and  particulariy  in 
ifs  consequence  of  forfeitures  of  entailed  estates,  which  was 
more  peculiarly  English ;  yet  it  seemed  necessary,  that  a 
crime  so  nearly  a£fecting  government,  should,  both  in  it's 
essence  and  consequences,  be  put  upon  the  same  footing  in 
both  parts  of  the  united  kingdoms.  In  new-modelling  these 
laws,  the  Scotch  nation  and  the  English  house  of  commons 

'  Sec  Vol.11,  pfig.251.  c  Stat.  5  Slit.  c.ll.     iSElis.  c.l. 

•  XX.  A^,  cA.     CaniU.  c  54.  *  Ibid.  S  &  9  W.  III.  e.  8«.  15  &  16 

^  Sdernh.  i€  jure  Goilu  /.2.  c.  6.  ^     Geo.  II.  e.S8.     . 

■•  9«  C.  3. 
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struggled  hard,  partly  to  maintain,,  and  partly  to  acquire,  s 
total  immunity  from  forfisiture  and  corruption  of  blood ;  which 
the  house  of  lords  as  firmly  resisted.  At  length  a  compromise 
was  agreed  to,  which  is  established  by  this  statute,  viz.  that 
the  same  crimes,  and  no  other,  should  be  treason  in  Scotland 
that  are  so  in  England ;  and  that  the  English  forfeitures  and 
corruption  of  blood  should  take  place  in  Scotland  till  the 
death  of  the  then  pretender  ;  and  then  cease  throughout  the 
whole  of  Great  Britain*:  the  lords  artfully  proposing  this 
temporary  clause,  in  hopes  (it  is  said^  that  the  prudence  of  [  335  ] 
succeeding  parliaments  would  make  it  perpetual  ^  This  has 
partly  been  done  by  the  statute  17  Geo.  II.  c.  89.  (made  in 
the  year  preceding  the  late  rebellion),  the  operation  of  these 
indemnifying  clauses  being  thereby  still  fiurther  suspended,  till 
the  death  of  the  sons  of  the  pretender  ^  (5) 

Im  petit  treaton  .and  felony,  the  ofiender  also  forfeits  all 
his  chattel  interests  absolutely,  and  the  profits  of  all  estates 
of  fireehold  during  life ;  and,  afler  his  death,  all  his  lands 
and  tenements  in  fee  simple  (but  not  those  in  tail)  to  the 
crown,  for  a  very  short  period  of  time :  for  the  king  shall 
have  them  for  a  year  and  a  day,  and  may  commit  dierein 
what  waste  he  pleases ;  which  is  called  the  king's  yeary  day^ 
and  waste  \  Formerly  the  king  had  only  a  liberty  of  com-r 
mitting  waste  on  the  lands  of  felons,  by  pulling  down  their 
houses,  extirpating  their  gardens,  ploughing  their  meadows, 
and  cutting  down  their  woods.  And  a  punishment  of  a 
similar  spirit  appears  to  have  obtained  in  the  oriental  coun- 
tries fh)m  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the 
books  of  Daniel^  and  Ezra*;  which,  besides  the  p^in  of 
death  inflicted  on  the  delinquents  there  specified,  ordain, 
'*  that    their  houses  shall  be  made  a  dunghill.''     But  this 

*  Biixiiet*s  Hist.  A.D»  1709.  with  much   learning  and   strength  of 
'  Considerations  on  the  law  of  for-     argument  in  the  contideraHont  on  the 

feiture^  6.  law  of  forfeUtare,  first  published  A.  D. 

*  See  Post.  250.  1744.     (Sec  VoL  I.  pag.  244.) 
*"  Tlie  justice  and  expedient  of  this        *  2  Inst.  37. 

provision   were  defended  at  the  time        ^  ch.  iii.  v.  29.  '  cfa.  vi.  t.H. 

(5)  The  39Geo.3.  c.95.  repeals  entirely  this  provision  of  the  statute  of 
Anne,  so  that  the  law  of  foifeiture  in  high  treason  now  stands  as  before 
the  passing  of  that  act. 
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lending  greatly  to  the  pngndke  of  tbe  public,  it  mB$  agieed^ 
in  tbe  reige  of  Henry  tke  fiis^  in  this  kingdom^  ihil  tke 
king  should  have  tbe  profits  of  the  land  &r  one  year  uni  a 
day,  in  lieu  of  the  destruction  he  was  odiennse  at  liberty  to 
commit*:    and  therefore  magmi  carta^  provides,  that  the 
king  shall  only  hold  such  lands  for  a  year  and  a  dajs  and 
then  restore  them  to  the  l<»d  of  the  fee;  without  any  men- 
tion made  of  waste.     But  the  statute  17  Edw.II.  de  praero-* 
gativa  regis  seems  to  suppose^  diat  the  king  shall  have  hia 
[  3i4  3  J^^9  ^y»  ^^  waste ;  and  not  the  year  and  dAjJntiead  €f 
waste.    Which  sir  Edward  Coke  (and  the  author  of  the 
Hiirror,  before  him)  very  justly  look  upon  as  an  encioachmeqt, 
though  a  very  antient  one,  of  die  royal  prerogative  ^     Thb 
year,  day,  and  waste,  are  now  usually  compounded  for;  but 
otherwise  they  regularly  belong  to  the  crown;  and»  after 
their  expiration,  the  land  would  naturally  have  descended  to 
the  heir,  (as  in  gavelkind  tenure  it  stilly  does,)  did  not  it's 
feodal  quality  intercept  sudi  descent,  and  give  it  bj  way  of 
escheat  to  the  lord.    These  forfeitares  for  felony  do  alto  frise 
only  upon  attainder;  and  therefore  9L/eloi£se  forfeits  no 
lands  of  inheritance  or  fireehold,  for  he  never  is  attainted  as 
a  felon  ^  They  likewise  relate  back  to  the  time  of  the  offiepce 
committed,  as  well  as  forfeitures  for  treason;  so  as  to  avoid 
all  intermediate  charges  and  conveyances.    His  may  be  hs^ 
upon  such  as  have  unwarily  engaged  with  the  oflbnder :  bi|t 
the  cruelty  and  reproach  must  lie  <m  the  part,  not  of  the  ]^w, 
but  of  the  criminal ;  iriio  has  thus  knowingly  and  dishonestly 
involved  others  in  his  own  calamities.  (6) 

■  Mirr.  c.  4.  §  16.     Flet.  /.I.e.  28.       o  Jfirr.  c.5.  §  8.    S  ImUST. 
"  S  H9K.  IIL  c.  SS.  »  S  IiitC.55. 


■^p" 


(6)  In  explaining  th^  prindple  of  forfeiture  in  treaioo,  nr  Martin 
Wright  sajs,**  that  tbe  law  hath  inflicted  a  {»enahy  aomewhat  of  the  like 
kind  upon  the  mesne  lord,  eyen  where  the  tenant  li  guilty  of  lelonj  only; 
for  though  the  land  escheats  as  by  the  feudal  law»  it  ought  to  tbe  imme- 
diate lord ;  yet  as  the  crime  affects  the  public  peace,  and  the  lord  may  be 
suppQs^  (or  want  of  due  care  in  the  choice  of  bis  tenant  to  be  in  some 
measure  blameable,  the  king  shall  have  the  land  a  year  and  day  to  ^e  pre- 
judice of  tke  lord."  And  he  cites  a  passage  from  Le  SHQe  de  froetder  en 
JSTonmifidiff,  fol.76.,  whidi  shows  that  a  similar  usage  prevailed  there ;  $e 
themme  eti  condemnipmr  im  JuUke  du  Mey^  le  May  dmld  tmoir  k  premiere 
nmUe  de  la  revenue  des  keritaiget  tnt  amdemni,    Oa  Tanufcs,  p.  119*    The 

tendency 
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These  orfe  ail  the  forfeituite  of  real  estates,  created  bj 
the  common  law,  as  consequential  upon  attainders  by  judg- 
ment of  death  or  outlawry.  I  here  omit  the  particular  for- 
feitures created  by  the  statutes  of  priemunire  and  others; 
because  I  lo6k  updh  them  rather  as  a  pari  of  the  judgment 
and  penalty,  inflicted  by  the  respective  statutes,  than  as  con^ 
sequences  of  sueh  jtidgment ;  as  in  treason  and  felony  they  are. 
But  1  shall  ju^t  mention,  as  a  part  of  the  forfeiture  of  real 
estates,  the  foHeiture  cff  the  profits  of  lands  during  life :  which 
extends  to  two  oih€t  instances,  besides  those  already  spoken 
of;  misprision  of  treason  \  and  striking  in  Westminster^hall, 
or  drawing  a  weapon  upon  a  judge  there,  sittbig  in  the  king^s 
courts  of  justice  '• 

The  forieiture  of  goods  and  chattels  accrues  in  every  one 
of  the  hi^&  kinds  of  ofienoe :  in  high  treason  or  misprision 
thereof,  petit  treason,  felonies  of  all  sorts,  whether  clergyable  [  S87  ] 
or  tiott  self^khtttder  or  felony  de  se,  petit  larciny,  standing 
mute,  and  the  above-mentioned  offences  of  striking,  ^r.  fai 
Westminster-hall.  For  JUght  also,  on  an  accusation  of  trea- 
son, felony,  or  even  petit  larciny,  whether  the  party  be 
found  guilty  or  acquitted,  if  the  jury  find  the  flight,  the 
patty  shall  forfeit  his  goods  and  chattels :  for  the  very  flight 
is  an  ofieriee^  carrying  with  it  a  strong  presumption  of  guilt, 
and  is  at  least  an  endeavour  to  elude  and  stifle  the  course  of 
justice  prescribed  by  the  law.  But  the  jury  very  seldom  find 
the  fli^t*:  forfeiture  being  lodged  upon,  since  the  vast  in- 
crease of  personal  property  of  late  years,  as  too  large  a  pe- 

^  3  Inst.  918.  *  Staundf.  P.  C  18S.  b. 

>-  Ibid,Ul. 


tendency  of  this,  codCnry  to  the  Itturnted  judge's  opinion,  >eemt  to  be  to 
Mconnt  ibr  ferfdtiiftt  on  gomething  like  a  fkldal  priaeipla;  bat  fMUo- 
tically  it  u  mtwh  nore  convenieat  to  eoaiiddr  tbem  wholly  dittinct;  in 
both  treaton  and  felony  the  natural  consequence  of  corruption  of  blood 
would  be  escheat,  but  in  treason  the  forfeiture  intercepts  entirely  the 
right  df  the  lord,  as  in  felony  the  escheat  intercepts  that  of  the  heir, 
to  whoa,  if  there  had  beto  no  corraption  of  blood,  the  land  would  have 
reverted  after  the  year  and  day.  See  Vol.  II.  p.  S51.  Nothing  can  prove 
more  clearly  how  entvely  distinct  they  are  in  practice,  than  the  consider- 
ation that  in  the  case  of  treasons,  wherdn  by  statutes  the  corruption  of 
blood  b  taken  away,  so  that  there  can  be  no  escheat,  forfeiture  still  re- 
midns.    See  sir  S.  LoveU's  case,  Salk.  85. 
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nalty  for  an  oflence,  to  which  a  man  is  i»r<Hnptied  by  the  naiu- 
ral  love  of  liberty.  (7) 

Th£R£  is  a  remarkable  difference  or  two  between  the  for- 
leiture  of  lands^  and  of  goods  and  chattels.     I.  Lands  are 
forfeited  upon  attainder^  and  not  before :  goods  and  chattels 
are  forfeited  by  conviction*     Because  in  many  of  the  cases 
where  goods  are  forfeited,  there  never  is  any  attainder ;  which 
happens  only  where  judgment  of  death  or  outlawry  is  given  : 
therefore  in  those  cases  the  forfeiture  mpst  be  upon  convic- 
tion, or  not  all ;  and,  being  necessarily  upon  conviction  in 
those,  it  is  so  ordered  in  all  other  cases,  for  the  law  loves 
uniformity.     2.  In  outlawries  for  treason  or  felony,  lands  are 
forfeited  only  by  the  judgment:  but  the  goods  and  chattels 
are  forfeited  by  a  man's  being  first  put  in  die  exigent^  without 
staying  till  he  is  quinto  exactusj  or  finally  outlawed ;  for  the 
-.  secreting  himself  so  long  from  justice^  is  construed  a  flight  in 
Jaw  \  3.  The  forfeiture  of  lands  has  relation  to  the  time  of  the 
&ct  committed,  so  as  to  avoid  all  subsequent  sales  and  incum- 
brances;  but  the  forfeiture  of  goods  and  chatteb  has  no 
relation  backwards ;  so  that  those  only  which  a  man  has  at 
.the  time  of.  conviction  shall  be  forfeited.     Therefore  a  traitor 
or  felon  may  bona  fide  sell  any  of  his  chattels,  real  or  per- 
sonal, for  the  sustenance  of  himself  and  &mily  between  the 
[  888  ]  ftct  and  conviction  " ;  for  personal  property  is  of  so  fluctuat- 
ing a  nature,  that  it  passes  through  many  hands  in  a  short 
time;  and  no  buyer  could  be  safe,  if  he  were  liable  to  return 
the  goods  which  he  had  fairly  bought,  provided  any  of  the 
prior  vendors  had  committed  a  treason  or  felony.    Yet  i(  they 
be  collusively  and  not  bona  Jide  parted  with,  merely  to  de- 
firaud  the  crown,  the  law  (and  particularly  the  statute  1 3  Eliz. 
A 5.)  will  reach  them;  for  they  are  all  the  while  truly  and 
.substantially  the  goods  of  the  offender :  and  as  he,  if  acquit- 
ted>  might  recover  them  himself,  as  not  parted  with  for  a 
jgood  consideration ;  so  iu  case  he  happens  to  be  convicted, 
the  law  wiU  recover  them  for  the  king.  (8) 

•     '  3  Intt.838.  "  2  Hawk.  P.C.  c49.  533. 


(7)  In  modem  practice  it  is  not  usual  even  to  charge  the  jury  to  enquiry 
as  to  the  flight. 

(8)  See Vin.  Abr.  Forfeiture,  P.  6.,  and  Pauncefoot^s  case,  cited  3Rep.  BS. 

The 
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11.  Another  immediate  consequence  of  attainder  is  the 
corruption  of  bloody  both  upwards  and  downwards ;  so  that 
aii  attainted  person  can  neither  inherit  lands  or  other  heredity 
aments  from  his  ancestors,  nor  retain  those  he  is  already  in 
possession  of,  nor  transmit  them  by  descent  to  any  heir ;  biit 
the  same  shall  escheat  to  the  lord  of  the  fee,  subject  to  the 
king's  superior  right  of  forfeiture :  and  the  person  attainted 
shall  also  obstruct  all  deserts  to  his  posterity,  wherever  they 
are  obliged  to  derive  a  title  through  him  to  a  remoter  ances- 
tor •». 

This  is  one  of  those  notions  which  our  laws  have  adopted 
from  the  feodal  constitutions,  at  the  time  of  the  Norman 
conquest;    as    appears    from    it's  being  unknown  in  those 
tenures  which  are  indisputably  Saxon,  or  gavelkind:  where- 
in, though  by  treason,  according  to  the  antient  Saxon  laws, 
the  land  is  forfeited  to  the  king,  yet  no  corruption  of  blood, 
no  impediment  of  descents,  ensues;   and,   on  judgment  of 
mere  felony,  no  escheat  accrues  to  the  lord.     And  therefore, 
as  every  other  oppressive  mark  of  feodal  tenure  is  now  hap- 
pily worn  away  in  these  kingdoms,  it  is  to  be  hoped,  that 
this  corruption  of  blood,  with  all  its  connected  consequences, 
^  not  only  of  present  escheat,  but  of  future  incapacities  of 
inheritance  even  to  the  twentieth  generation,  may  in  process 
of  time  be  abolished  by  act  of  parliament :  as  it  stands  upon 
a  very  different  footing  from  the  forfeiture  of  lands  for  high 
treason,  affecting  the  king's  person  or  government.     And  [  339  J 
indeed  the  legislature  has,  from  time  to  time,  appeared  very 
inclinable  to  give  way  to  so  equitable  a  provision ;  by  enact- 
ing, that,  in  certain  treasons  respecting  the  papal  supremacy  ^ 
and  the  public  coin ',  and  in  many  of  the  new-made  felonies, 
created  since  the  reign  of  Henry  the  eighth  by  act  of  parlia- 

o  SeeVo1.II.  pag.251.  'Stat.    5£lis.  c.  11.     18  Eliz.  c.  ]. 

*  Stat.  5£Ux.  c.l.  8&9W.III.  C.26.  15&16GeaII.c.28. 


The  position,  that  the  offender  might  recover  back  his  goods,  if  acquitted, 
as  not  parted  with  for  a  good  consideration,  seems  very  questionable ;  for 
he  has  parted  with  them  knowingly,  voluntarily,  and  fraudulently ;  in  such 
a  case  I  should  think  the  maxim  in  pari  delicto  potior  est  conditio  defm- 
dentii  would  apply,  and  that  the  plaintiff*  could  not  successfully  ask  for  the 
interference  of  a  court  of  justice  to  help  him  out  of  the  consequences  of 
his  own  fraudulent  act 
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menty  comiplioii  of  bkmd  diall  be  saved,  fiat  as  in  aoine  of 
the  acts  for  creating  felonieB  (aoid  those  not  of  the  noat 
fltrooious  kind)  this  saving  was  neglected,  or  ibifpotten,  lo  be 
made^itseems  to  beh^My  reasonable  and  expedient  to  antaqnate 
the  whole  of  this  doctrine  by  one  undistinguishing  law:  espe* 
cially  as  by  die  afore-mentioned  statute  of  7  Ann.  cfil.  (the 
operation  of  which  is  postponed  by  statute  17  GealL  cSQJ) 
after  the  death  of  the  sons  of  the  late  pretender,  no  attainder 
for  treason  will  extend  to  the  disinheriting  ai^  heir,  nor  the 
prejudice  of  any  person,  other  than  the  offender  himself; 
which  virtually  abolishes  all  corruption  of  blood  for  treason, 
though  (unless  the  legislature  shoold  interpose)  it  will  still 
continue  for  many  softs  of  felony.  (9) 

■ 11.  «      I  11  I  ■  ■    ■  I  I  I   !■  »«^^— —       ■  I 

(9)  See  p.  985.  n.  (5). 
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CHAPTER  THE  THIRTIETH. 


OF  REVERSAL  of  JUDGMENT. 


T\^£  are  next  to  consider  how  judgments,  with  their  several 
connected  consequences,  of  attainder,  forfeiture,  and 
corruption  of  blood,  may  be  set  aside.  There  are  two  ways 
of  doing  this ;  either  by  &Isifying  or  reversing  the  judgment, 
or  else  by  reprieve  or  pardon. 

A  JUDOMENT  may  be  falsified,  reversed,  or  avoided,  in  the 
first  place^  without  a  writ  of  errors  for  matters  foreign  to  or 
dehors  the  record,  that  is,  not  apparent  upon  the  face  of  it;  so 
that  they  cannot  be  assigned  for  error  in  the  superior  courts 
which  can  only  judge  firom  what  appears  in  the  record  itself: 
and  therefore  U'the  whole  record  be  not  certified,  or  not  truly 
certified,  by  the  inferior  court,  the  party  injured  thereby  (in 
both  civil  and  criminal  cases)  may  allege  a  diminution  of  the 
record,  and  cause  it  to  be  rectified.  Thus,  if  any  judgment 
whatever  be  given  by  persons,  who  had  no  good  commission 
to  proceed  against  the  person  condemned,  it  is  void;  and 
may  be  fidsified  by  shewing  the  special  matter  without  writ  of 
error.  (1)     As,  where  a  commission  issues  to  A  and  B,  and 

(1)  That  is,  if  such  jadgmeDt  comes  collaterally  in  question,  in  any  other 
cause,  or  court,  the  party  against  whom  it  is  used,  may  so  avoid  it.  But  I' 
do  not  see  how  it  can  be  directly  reversed,  except  by  writ  of  error,  etther 
for  error  in  &ct,  in  which  case  it  would  lie  before  the  same  court,  and  the 
fact  would  be  alleged ;  or  for  error  in  law.  The  case  put  of  persons  pro* 
ceeding  to  judgment  without  a  good  commission,  is  one  of  those,  decided 
illegalities  fi>r  which  the  law  seems  to  afibrd  no  preventive  remedy :  they 
who  do  so,  subject  themselves,  indeed,  to  punishments  afterwards;  but  in 
the  mean  time  they  are  acting  in  defiance  of  law,  and  are  not,  indeed,  a 
court,  to  or  firom  which  any  appeal  em  be  fbmaUy  made. 
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twelve  others,  or  any  two  of  them,  of  which  A  or  B  shaQ  be 
one,  to  take  and  try  indictments ;  and  any  of  the  odier  twdve 
proceed  without  the  interposition  or  presence  of  either  A  or 
C  Ml  3  B:  in  this  case  all  proceedings,  trials,  convictions,  and 
jodgments,  are  void  for  want  of  a  proper  authority  in  the 
commissioners,  and  may  be  falsified  upon  bare  inspection 
without  the  trouble  Df  fl  writ  of  error  * ;  it  beiftg  a  high  mis- 
demesnor  in  the  judges  so  proceeding,  and  little  (if  any  thing) 
short  of  murder  in  them  all,  in  case  the  person  so  attainted 
be  executed  and  suftr  death.  So  likewise  if  a  man  (mrchases 
land  of  another;  and  afterwards  the  vendor  is,  dther  by  out* 
lawry  or  his  own  confession,  conricted  and  attaiiUed  of  treason 
or  felony  previous  to  the  sale  or  alienation;  whereby  sucb 
land  becomes  liabfe  to  forfeiture  or  escheat :  now,  upon  any- 
trial,  the  purcha^r  is  at  liberty,  without  bringing  any  writ  of 
error,  to  falsify  not  only  the  time  of  the  felony  or  treason 
Apposed,  but  the  very  point  of  the  felony  or  treason  itself; 
and  is  not  concluded  by  the  confession  or  the  outlawry  of  the 
vendor;  though  the  vendor  himself  is  concluded,  and  not 
suffered  now  to  deny  the  fact,  which  he  has  by  confession  or 
flight  acknowledgedr  Bat  if  such  attainder  of  the  vendor 
was  by  verdict,  on  the  oath  of  his  peers,  the  alienee  cannot 
Be  received  to  falsify  or  contradict  the  fact  of  the  crime 
committed ;  though  he  is  at  liberty  to  prove  a  mistake  in  iime^ 
or  that  the  offence  was  committed  after  the  alienaticM^  uid 
not  before  ^ 

Secondly,  a  judgment  may  be  reversed  hy  writ  of  error  r 
which  Bes  from  all  inferior  criminal  jurisdictions  to  the  court 
of  king^s  b^ch,  and  from  the  king's  bench  to  the  house  of 
P^r^}  and  may  be  brought  for  notorious  mistakes  in  the 
judgment  or  other  parts  of  the  record  r  as,  where  a  man  i& 
fotind  guilty  of  peijury  and  receives  the  judgment  «f  felony. 
Of  for  othef  less  palpable  errors  f  such  As  any  irregularity, 
omission,  or  want  of  form  in  the  process  of  outlawry,  or  pro* 
elamations  \  the  wakit  of  *  (itbper  addkiM  to  the  defendamt'a 
^ame,  according  to  the  statfltifc  of  aA^Ms ;  for  not  prope»\f 
haiping  the  sheriff  or  other  ottcer  of  the  cdurt,  or  not  dtiiy 

gescribing  where  his  county  court  was  held ;  for  laying  an 
*  SHawk.  P.  C.  e.^.  52,8.  :  *  sfmutmi    1  Hri^ P.0» 961^  . 


(0ltm^  4sbmMtlled  ih  ^6  fSmt  cf  tttt  hrt^  khig,  id  be  Aoit^ 
H^jBiiWl^  Ifa^  peace  bf  die  presefit ;  atid  (ot  tiiahy  dther  sfarii&r' 
(M^ii^  irM(^  (thon^  didwtfd  otit  of  fendehttes  tt7  Ufe  and'  [  892  ] 
Vh^Mj^)  t^  iidt  mtA  to  (he  credit  or  advatiCenieM  of  tlie^ 
iMRiddii}  jasfiee.    Ttie^lmts  of  error,  to  reterse  jtidgtAents\ 
kl  ease  df  Mbdeme^riOfi;^  itte  not  to  be  affowed  of  course,) 
btfl  on  Mffident  ptvibiMe  cat»e  shewn  to  the  attorney-gene-' 
rtkl;  ilfid  then  fltey  are  tiildersiaiod  to  be  grantable  of  com-' 
mon  right,  and  ex  debito  justitiae^     But  writs  of  error  to'' 
reverse  attainders  in -eapitiil  c«9fs  wxt.  ovly  allowed  ex  gratia ; 
flBiU  xft^  without   express  warrant  under  the   king's   sign 
manual,  or  at  least  by  the  consent  of  the  attorney-generals 
These  therefore  can  rarely  be  brought  by  the  party  himself 
especially  where  he  is  attainted  for  an  offence  against  the 
state:   but  they  may  be  brought  by  his  heir,  or  executor, 
after  his  death,  in  more  fiivourable  times;   which  may  be 
some  consolation  to  his  &mily.     But  the  easier,  and  more 
efiectual  way,  is, 

■ 
Lastly,  to  reverse  the  attainder  by  act  of  parliament. 
This  may  be  and  hath  been  frequently  done,  upon  motives  of 
compassion,  or  perhaps  from  die  i/esl  of  the  times,  after  a 
sudden  revolution  in  the  government,  without  examining  too 
closely  into  the  truth  or  validity  of  the  errors  assigned.  And 
sometimes,  though  tlie  crime  be  universally  acknowledged  and 
Gcmfessed,  yet  ^e  merits  of  the  criminal's  £Eunily  shall  after 
bis  death  obtain  a  restitution  in  blood,  honours,  and  estate, 
or  some,  or  one  of  them,  by  act  of  parliament;  which  (so 
far  as  it  extends)  has  all  the  effect  of  reversing  the  attainder 
without  casting  any  reflections  upon  the  justice  of  the  pre- 
ceding sentence. 

Ths  eflkct  of  fidsifying^  or  reversing  an  outlawry,  b  that 
the  party  shall  be  in  the  same  plight  as  if  he  had  appeared 
upon  the  capias  /  and,  if  it  be  before  plea  pleaded,  he  shall 
be  put  to  plead  to  the  indictment  $  if«  after  conviction,  he 
shall  receive  the  sentence  of  the  law ;  for  all  the  other  pro- 
ceedings, except  only  the  process  of  outlawry  for  his  non- 
appearance, remain  .good  and  efiectual  as  before.  But  when  [  593  ] 
jud^wnt,  pronounced  upon  conviction,  is  falsified  or  reversed, 

«  1  Vera.  170.  175. 
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all  fivmer  proceedings  are  absolutely  set  aside^  and  the  party 
stands  as  if  he  had  never  been  at  all  accused:  restored 
in  his  credit,  his  capmdtyf  his  blood,  and  his  estates :  with 
r^;ard  to  which  last,  thou^  they  be  granted  awajF  by  the 
crown,  yet  the  owner  may  enter  upon  the  grantee,  with  as 
little  ceremony  as  he  might  enter  uptm  a  disseisor^.  But 
he  still  remains  liable  to  another  prosecution  for  the  same 
oflbnce:  for,  the  first  being  erroneous,  he  never  was  in 
jeqpardy  thereby. 

'  sibwk.  r.c.  c.5asaa 
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CHAPTER   THE   THIRTY-FIRST. 


OP  REPRIEVE  AND  PARDON- 


n^ME  only  other  remaining  ways  of  avoiding  the  execution 
of  the  judgment  are  by  a  reprieve^  or  a  pardon ;  whereof 
the  former  is  temporary  only»  the  latter  permanent 

I.  A  REPRTEVP^  from  reprendre^  to  take  back,  is  the  with- 
drawing of  a  sentence  for  an  interval  of  time :  whereby  the 
execution  is  suspended.  This  may  be,  first,  ex  arbitrio 
judids:  either  before  or  after  judgment;  as,  where  the  judge 
is  not  satisfied  with  the  verdict,  or  the  evidence  is  suspicious, 
or  the  indictment  is  insufficient,  or  he  is  doubtfiil  whether 
the  offence  be  within  clergy;  or  sometimes  if  it  be  a  small 
fel<Hiy,  or  any  &vourable  circumstances  appear  in  the  crimi- 
nal's character,  in  order  to  give  room  to  iqpply  to  the  crown 
for  either  an  absolute  or  conditional  pardon.  These  arbitrary 
rqNrieves  may  be  granted  or  taken  off  by  the  justices  of  gaol- 
delivery,  although  their  session  be  finished,  and  their  com- 
mission expired :  but  this  rather  by  common  usage,  than  of 
strict  right*. 

Reprieves  may  also  be  ex  necessitate  l^is :  as,  where  a 
woman  is  capitally  convicted,  and  pleads  her  pregnancy; 
though  this  is  no  cause  to  stay  the  judgment,  yet  it  is  to 
respite  the  execution  till  she  be  delivered.  This  is  a  mercy 
dictated  by  the  law  of  nature,  'mfoverem  prdUs  :  and  therefore  [  595  ] 
no  part  of  the  bloody  pn)ceedii^  in  the  rdgn  of  queen 
Mary,  hath  been  more  jusdy  detested  than  the  cruelty,  that 
was  exercised  in  die  island  of  Guernsey,  of  burning  a  woman 

•  2  Hal.  P.  C  412. 
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Ing  with  diild :  and  when,  through  the  violenoe  of  the  flanes, 
the  infimt  ^mng  forth  at  the  stake,  and  was  preserved  by  the 
by-standers,  after  some  deliberation  of  the  priests  who  assisted 
at  the  sacrifice,  they  cast  it  again  into  the  fire  as  a  young 
heretic  ^     A  barbarity  which  they  never  learned  fix)m  the 
hiws  oiantUrU  Rome;  which  direct%  with  the  same  humani^ 
as  our  own,  ^  fnad  pt&^grmtftis  nimlierU  dmrnmalfie  poena  dQ^ 
^^feratur^  quoad  pariat:^*  which  doctrine  has  also  prevailed 
in  England,  as  early  as  the  first  memorials  of  our  law  will 
reach  \  'b  oase  this  plea  be  mhA%^  in  stay  cf  «xee«tion,  the 
judge  must  direct  a  jury  of  twelve  matrons  .or  discreet  women 
to  inquire  the  fact :   and  if  they  bring  in  their  verdict  quid: 
with  childj  (for  barely,  tt»M  chUd^  unless  it  be  alive  in  tl^ 
tNMBb^  is  not  soSdent)  executioa  tkaR  be  staid  generally  liJI 
Ae  next  session ;  and  so  from  session  to  session,  till  either 
she  is  delivered,  or  proves  by  the  eourse  of  natore  not  to  have 
been  with  child  at  all.     But  if  she  once  hath  had  the  benefit 
of  tUa  reprieve,  and  been  delivered,  and  afterwards  becomes 
pr^nant  agidh,  she  shdl  not  be  entitled  to  the  bdnafit  of  a 
fcrther  recite  for  tkttf  cause*.     For  she  may  now  be  executed 
before  Ae  di3d  is  quick  in  die  womb ;  and  shaH  not,  fay  her- 
own  incontinence,  evade  the  sentenee  of  justice. 

AmmnxM,  cause  <tf  ragular  reprieve  is^  if  the  oftnJier' 
becomes  non  compp9y  between  the  judgment  and  the  award  of 
Meeation':  for  r^idarly,  as  was  formerly'  ebaerve^  thot^ 
a  aftan  be  compos  when  he  oemmite  a  eapilal  crime,  yet  if  he 
beooaaes  turn  0099m  nfter,  he  dial  net  be  indrled;  tf  after 
indiotraeat,  be  sfaatt  not  be  ooRvided;  if  after  oonvi^ 
[  396  ]  tiony  he  shall  not  receive  jodgnieBl;  if  after  judgment,  he 
shall  not  be  ordered  for  execution :  for,  ^^/miosus  udo^ 
<^  rortpunitur^  and  the  law  knows  not  but  he  might  have 
eflbrad  some  reason,  if  in  his  seMe|^  to  ba^  ati^ed  these 
respective  proceedings,  k  is  therefore  w  invariable  ntk^ 
when  any  time  inlervencs  between  the  attainder  and  fhe 
award  of  execution,  to  demand  of  die  prisoner  frtiat.  he  badi 
~  to  aUage,  why  eaecntion  should  not  be  awarded  agwittt  bin : 
Md  if  be  iqpipars  to  be  iiMaiw>  tiie  jad^  Ib  Ms  dbcietioa  iiagr 

^  Ffls^ActfuidJte.  «  ^  H4.  3.&as$v 

"«  Ff.  4S.  ».  3.  ^  iW.  S70. 
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and  ought  to  reprieve  him.  (1)  Ory  the  par^  mirjr  jdead  in 
bar  of  execution;  which  piept  may  be  either  pregnanpy,  ther 
king's  pardon^  an  act  of  grace,  or  diversity  of  person,  viz. 
that  he  ia  not  the  same  as  was  attainted,  and  the  like.  Jn  this 
last  Gaae  a  jury  shall  be  impanelled  to  try  this  collateral  issuc^' 
qamelyf  the  identi^  of  his  person ;  and  not  whether  guilty  or 
innocent;  fi>r  that  has  been  decided  befibre.  And  in  these 
collateral  issues  the  trial  shall  be  intiatUer\  and  no  time  al«. 
lowed  the  prisoner  to  make  his  defence  or  produce  his  wiU' 
nesses,  unless  he  will  make  oath  that  he  is  not  the  person 
attainted  * :  neither  shall  any  peremptory  challenges  of  tha* 
jury,  be  allowed  the  prisoner  J;  though  formerly  suoh.  |j)id»»; 
lenges  were  held  to  be  allowable,  whenever  a  man's  life  was 
in  question  K 

• 

II.  iF.neitber  pregnancy,  insanityy  noowidentity,  nor  odter* 
idea,  will  avail  to  avoid  the  judgment,  and  stay  the  execution 
oonsecpient  thereupout  the  last  and  surest  resort  is  iii  tha* 
king's  most  gracious  pmxUm  s  the  granting  of  which  is  tha> 
most  amiable  prerogative  of  the  crown.    Law  (says  an  able* 
writer)  cannot  be  fesmed  on  principles  of  companion  to  guilt  v 
yet  justice,  by  the  constitution  of  England,  is  bound  to  bo' 
admibistered  in  mercy ;  this  is  promised  by  the  'king  in  hia 
coronation  oath,  and  it  is  that  act  of  his  government  which, 
is  the.  most  personal,  and  most  entirdy  his  ownU    The  kmfp 
himself  condemns  no  man ;  that  rugged  task  be  leaves  to  bis; 
courts  of  justice:  the  great  operation  of  his. sceptre  is  mercy. 
His  power  of  pardoning  was  said  by  our  Saxon  ancestors  ^.  Q  :397  ] 
to  be  derived  a  Uge.  sua  digmtaiist  and  it  is  declared  in  par^ 
liapient,  by  staL  27  Hen^VIIL  c.'2i.  that  no  other  person   ~ 
bath  power  to  pardon  or  remit  any  treason  or  felonies  what- 

'  <"  1  Sid.  7S.     See  Append.  $  3.  ^  StaundT.  P.C.16S.    Co,  JM,15% 

*  Foit.4S«  Hal.  8iim,859, 

i  1  Le?.^l.    Foet.48.  46*  *  Uw-  oiWwHH.  99, 

"  Lis.  Biw.  Cotf.  c.  18. 

^^.»— — — ^■"  "i"  ■  — ^— »— ^— ^— — —  ■  I     ■  i^-^i^— — ^^»»»— ^i^        I  ■     ^-.».—       ^ 

(1)  The  Uw  is  more  precisely  stated  at  p,  %S  \  suppostng  the  paity  to 
have  been  sane  at  the  commission  of  the  crime,  there  can  be  no  objection 
to  indicting  him,  though  he  may  become  ipiane  bilbre  the  biU  k  ptcfekred : 
because  if  he  were  in  hb  sensei,  hc  eonld  not  be  heard  to  aU^say  thina 
against  the  indictment  before  the  grand  jury.  See  the  pfOiviikMis  on  this, 
subject  now  made  by  the  99  tf(  4oO,s.  c.  94.  at  p.si,.  ^  (sx 
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soever:  but  that  the  king  hath  the  whole  and  stAe  power 
diereo^  united  and  knit  to  the  imperial  crown  of  this  reedm  "» 

■ 

This  is  indeed  one  of  the  great  adrantages  of  monarchy 
in  general,  abore  any  other  form  of  government;  that  there 
is  a  magistrate,  who  has  it  in  his  power  to  extend  mcrcyy 
wherevei-  he  thinks  it  is  deserved :  holding  a  court  of  equily 
in  his  own  breast,  to  soften  the  rigour  of  the  general  law,  in 
such  criminal  cases  as  merit  an  exemptkm  from  punishments 
Pardons  (according  to  some  theorists  ^)  should  be  excluded 
in  a  perfect  legislation,  where  punishments  are  mild  but  cer- 
tain :  for  that  the  clemency  of  the  prince  seems  a  tadt  disap- 
probation of  the  laws.  Kit  the  exclusion  of  pardons  must 
necessarily  introduce  a  very  dangerous  power  in  the  judge  or 
juiy,  that  of  ccmstruing  the  criminal  law  by  the  spirit  instead 
of  the  letter  ■" ;  or  else  it  must  be  holden,  what  no  man  will 
seriously  avow,  that  the  situation  and  circumslances  of  the 
offender  (though  they  alter  not  the  essence  of  the  crime) 
ought  to  make  no  distinction  'in  the  punishment.  In  demo-* 
cracies,  however,  this  power  of  pardon  can  never  subsist;  for 
there  nothing  higher  is  acknowledged  than  the  magistrate 
who  administers  die  laws ;  and  it  would  be  impolitic  for  the 
power  of  judging  and  of  pardoning  to  centre  in  one  and  the 
same  person.  This  (as  the  president  Montesquieu  cbaerves  ^J 
would  oblige  him  very  often  to  contradict  himself,  to  make 
and  to  unmake  his  decisions:  it  would  tend  to  confound  aU 
ideas  of  right  among  the  mass  of  the  people;  as  they  would 
find  it  difficult  to  tell^  whether  a  prisoner  were  discharged 
by  his  innocence,  or  obtained  a  pardon  through  farvonr.  In 
[  898  ]  Holland,  therefore,  if  there  be  no  stadtholder,  there  is  n» 
power  of  pardoning  lodged  in  any  other  member  of  the  state.r 
But  in  monarchies  the  king  acts  in  a  superior  sphere:  and, 
though  he  regulates  the  whole  government  as  the  first  mover, 
yet  he  does  not  appear  in  any  of  the  disi^eeable  or  invidious 
ports  of  it.  Whenever  the  nation  see  him  personally  engaged, 
it  is  only  in  works  of  legislature,  magnificence,  or  compassion.. 
Tcf  him,  therefore,  the  people  look  up  as  the  fountain  of  no^ 

.  ■  AvA  tfab  poirtr  bdongi  only  to  a  *  Beccur.  ch.SO. 

king  dtjhcio,  and  not  to  a  king  dejure  ^  Ibid.  ch.4. 

during  tbe  timt  of  usurpation,     (^o*  ^  Sp.L.  b,6.  c.^^ 
Abr.  I.  charier  de  pardon,  2^,) 
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thing  but  bounty  and  grace;  and  these  repeated  acts  of 
goodness,  coming  immediately  from  his  own  hand,  endear  the 
sovereign  to  his  subjects,  and  contribute  more  than  any 
thing  to  root  in  their  hearts  that  filial  affection,  and  personal 
loyalty,  which  are  the  sure  establishment  of  a  prince. 

Under  this  head  of  pardons,  let  us  briefly  consider, 
1.  The  object  of  pardon:  2.  The  manner  of  pardoning: 
3.  The  method  of  allowing  a  pardon :  4.  The  eff^ect  of  such 
pardon,  when  allowed. 

1.  And,  first,  the  king  may  pardon  all  offences  merely 
against  the  crown,  or  the  public;  excepting,  1.  That,  to 
preserve  the  liberty  of  the  subject,  the  committing  any  man 
to  prison  out  of  the  realm,  is  by  the  habeas  corpus  act, 
SI  Car.  11.  c.  2.  made  a  ^^rmtififV^,  unpardonable  even  by 
the  king.  Nor,  2.  Can  the  king  pardon,  where  private  jus- 
tice is  principally  concerned  in  the  prosecution  of  offenders ; 
**  non  potest  rex  gratiamjacere  cum  injuria  et  damno  aliorum^J* 
Therefore,  in  appeals  of  all  kinds,  (which  are  the  suit,  not 
of  the  king,  but  of  the  party  injured,)  the  prosecutor  may 
release,  but  the  king  cannot  pardon '.  Neither  can  he  pardon 
a  common  nusance,  while  it  remains  unredressed,  or  so  as  to 
prevent  an  abatement  of  it,  though  afterwards  he  may  remit 
the  fine:  because  though  the  prosecution  is  vested  in  the 
king  to  avoid  multiplicity  of  suits,  yet  (during  it's  continuance) 
this  oflfence  savours  more  of  the  nature  of  vl  private  injury  to  [  399  j 
each  individual  in  the  neighbourhood,  than  of  &  public  wrong^ 
Neither,  lastly,  can  the  king  pardon  an  offence  against  a  po- 
pular or  penal  statute,  afler  information  brought;  for  thereby 
the  informer  hath  acquired  a  private  property  in  his  part  of 
the  penalty. 

Ther£  is  also  a  restriction  of  a  peculiar  nature,  that 
afiects  the  prerogative  of  pardoning,  in  case  of  parliamentary 
impeachments;  viz.  that  the  king's  pardon  cannot  be  pleaded 
to  any  such  impeachment,  so  as  to  impede  the  inquiry,  and 
atop  die  prosecution  of  great  and  notorious  ofienders.  There-' 
fore  when,  in  the  reign  of  Charles  the  second,  the  earl  of 

^  3  Inst.  936.  <  S  Hawk.  P.  C.  c.  37.  §  38. 

•  Ibkt,  237.  »  3  Inst.  938. 
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Jha^ln^  WAS  impeached  by  the  boHs^  of  ciiiniitt  «f  hif^ 
trmam^  md  otber  iMiiiiuiiMiiwiiHy  and  fdoaded  the  kiRgf s  pam 
don  in  b»r  of  the  sanief  the  commons  alLaged  S  ^  that  thera 
<^  was  no  precedent  that  ever  any  pardon  was  granted  to  any 
*^  person  impeached  by  the  comraons  of  high  treason,  or  other 
*^  high  crimes,  depending  the  impeachment  /*  and  thereupon 
resolved "",  '^  that  the  pardon  so  pleaded  was  illegal  and  void, 
*'  md  ought  not  to  be  allowed  in  bar  of  the  impeadiment  of 
<^  the  commons  of  England  i"  for  which  resolution  they 
assigned  '  this  reason  to  the  house  of  lords,  '*  that  the  setting 
*^  up  a  pardon  to  be  a  bar  of  an  impeachment  defeats  the 
^  whole  use  and  effect  of  impeachments ;  for  should  this 
^  point  be  admitted,  or  stand  doubted,  it  would  tdtaUy  dis* 
^'coufafpe  the  exhibiting  any  for  the  future;  wherelqf  the 
<*  chief  inatitntion  for  the  preservation  of  the  government 
^*  would  be  destroyed."  Soon  after  the  revolution,  the  com^ 
mens  renewed  the  same  claim,  and  voted  ^  ^^  that  a  pardon 
^  is  not  fiendable  in  bar  of  an  impeaehmenL*'  And,  at 
lei!igth,  it  was  enacted  by  the  act  of  setUement,  18  &  IS  W.UI. 
e*?^  <^  that  no  pwrdon  under  the  great  seal  of  England  shaH 
^  be  pleadable  to  an  impeachment  by  the  commoqa  in  pariia«« 
^*  mwt'-  But,  after  the  impeachment  has  been  solemnly 
heard  and  determined,  it  is  not  understood  that  die  king^s 
[  400  ]  Toyal  grace  is  fiurther  restrained  or  abridgsdi  for,  after  Ae 
impeachment  and  attainder  of  the  six  rebel  lords  in  1715, 
three  of  them  wi^re  from  time  to  time  rq^rieved  by  the  crown, 
and  at  length  received  the  benefit  of  the  king's  most  gnMnoua 
pardon. 


d.  A;b  to  the  manner  of  pardoning.  1.  First,  it  must  be 
tpyuder  th^great  seaL  A  wammt  under  the  privy  seal,  or  sign 
manual,  though  it  may  be  a  sufficient  authority  to  admit  the 
party  to  bail,  in  order  to  plead  the  king's  pardon,  when 
obtained  in  proper  form,  yet  is  not  of  itself  a  complete  iire- 
vo^ble  pardon  \  S«  Next,  it  is  a  general  rule,  that,  whereves 
it  9^y  reawsonably  be  presumed  the  king  is  deceived,  the  parw 
dw  is  VQid  K  Therefore,  any  suppression  of  truth,  or  sug^ 
giHipli  of  falsehood,  in  a  charter  of  pardon,  will  vitiate  |hft 


*  Com.  JouTB.  38  Apr.  1679. 
^  nid-  $  May  1679. 

*  iM(.S6BCa]rI679. 


f  Com.  Joam,  6  June  1689. 

«  5  St.  Tr.  166.  178. 

•  9  Hftwk.  P.C  C.S7.  ^46.. 


w1m1«;  for  lb«  tog  ti^fts  mi^ibfaniiecl ^    3«  Oeniidnwrfa 

have  also  a  very  imperfect  effect  in  pardons*     A  pardon  of 

all  felonies  will   not   pardon   a   conviction   or   attainder  of 

tdo^js  (for  it  is  pre^n^dd  the  king  knew  not  of  iJiora  f^o- 

ce0dii999t)  hn%  (he  ^onvi^tian  or  attainder  must  be  parfieultriy 

mentiooed^i  and  4  pordw  of  fdonies  will  not  incdndd  pn 

racy  ^ ;  f^  itMit  ia  tlo  fekn^  punisbable  at  the  oomnum  law. 

4u  It  ia  $ifm  eaaeted  by  statute  18  Ric.IL  st 2«  cu  1.  thfit  no 

ptfdon  fi>r  trm$eBf  miird^,  or  rape^  Aail  be  aUoved»  uulow 

the  ol^MKia  be  pi^rti^ularly  speeified  therein ;  fuid  pair^ularljpi 

im  murder  it  shall  be  expressed*  whether  it  was  eommiltefl 

by  lyiag  in  w»it^  aasanUy  or  staUee  prepense.    Upo«  whieb 

sir  ij^vftrd  Cok^  ob$enres%  that  it  was  not  the  intentkai  ot 

the  padieraenta  thet  the  kii^  should  ever  pardon  mufder  uoder 

t^icvse  eggniTetkHi^ ;  end  therefore  iJiey  pmdendy  bid  the     ^ 

pardon  under  these  restrictions,  because  they  did  not.  conceive 

it  pofifiibte  that  the  kii^  vouhl  ever  eicouae  en  cffeoce  by 

ntmifh  whif^b  was  aHended  with  aoeh  high  aggmvvtionai 

And  it  is  reuiariKehle  enQii|#^  that  there  is  no  ppfoadent  et      '    l    1 

a  pendon  in  the  i^egister  fer  any  other  hooieide,  tfaen  the* 

y^lkkkh^ppw^ s^ ff^h^dmdfif  V per iif^rt^         to  wUeh  two  [  401  ] 

qpefies.  the  king^<  pardw  eras  evprcesly  eonfined  bjr  tibe 

atatet^  9iklwJII.c2.  end   UEdv.IIL  c.l5«  ^vhieb  de« 

daretbi^ no perdoQ  of  honueide  sheQ  be  granted,  but  o^ly. 

where  the  ki^i  wy  da  it  ^  ^  Mti  ^  kiferotcns  tbet  is  tA 

i^y^  where  e  mfiA  ^hiyetb  weth^  in  his  &9m  de&nee^  er  by 

misfiirtiiimu    But  the  statute  of  Bichard  the  second,  befene 

mentiaee^ enhurges by i^Hpttcation  the  ro^  power;  premded 

the  ki^  i»  net  deeei^  in  Ae  intended  objeet  of  his  merpy.: 

And  therefore  pardons  of  murder  were  aLwagrs  gi^nted  with  m 

fWH,  cb4m^  of  the  statute  of  khig  Ek^baid,  till  tfae  twae  of 

t})e  sevc^ution;  whiw  the  doetiine  of  n/m  oi^/mOes  ceasing,  k 

wae  doubted  whet^r  murder  conld  he  perdoned  geneeeUy  y 

but  it  was  determined  by  the  court  of  king's  bench ',  that  the 

king  mey  perdou  on  an  indictment  of  murder,  a^  weU  as  a 

subject  may  dicipharge  en  appeel*    Under  theme  end  n  few 

other  restrictions,  it  is  a  general  ruk^  that  a  pavdon  ahaU  be 


*  S  iMt.  sss. 

•  3liiit.886. 

'  a  Hawk.  P.C.  C.S7.  $S. 

f  9Mi..4»^. 

""  1  Vall^  f  .  &  CM.  ie. 
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taken  most  ben^cially  ,/Er  tbe  subject,  and  most  stronj^y 
against  the 


A  PARDON  may  also  be  conditional  /  that  is,  the  kmg  may 
extend  his  men^  npon  what  terms  he  pleases ;  and  may  annex 
to  his  bomity  a  condition  either  precedent  or  subsequent,  on 
the  performance  whereof  the  validity  of  the  pardon  will  de- 
pend; and  this  by  the  conunon  law*.  Whidi  prerogative  is 
daily  exerted  in  the  pardon  of  felons,  on  condition  of  h&ng 
confined  to  hard  labour  for  a  stated  time,  or  of  transportation 
to  some  foreign  country  for  life,  or  for  a  term  of  years ;  soch 
transportation  or  banishment  ^  bdng  allowable  and  warranted 
by  the  habeas  corpus  act,  81  Car.IL  c.2.  §  14^  and  both  the 
imprisonment  and  transportation  rendered  morp  easy  and  el^ 
.     fectual  by  statutes  8  GeallL  c.15.  and  19 OeallL  c.74.  (2) 

8.  With  r^^ard  to  the  manner  of  dUamng  paidcms ;  we 
may  observe^  that  a  pardon  by  act  of  parliament  is  more 
[  40£  ]  beneficial  than  by  the  king's  charter;  for  a  mm  is  not  bound 
to  plead  it,  but  the  court  must  ex  officio  take  notice  of  it  * ; 
neither  can  he  lose  the  benefit  of  it  by  his  own  laches  or  ne« 
gligence,  as  he  may  of  the  king's  charter  of  pardon  K  The 
king's  charter  of  pardon  must  be  specially  pleaded,  and  that 
at  a  proper  time :  for  if  a  man  is  indicted,  and  has  a  pardon 
in  his  pocket,  and  afterwards  puts  himself  upon  his  trial  by 
pleading  the  general  issue,  he  has  waved  tbe  benefit  of  sudi 
pardon  '•  But,  if  a  man  avails  himself  thereofil  as  soon  as  by 
course  of  law,  he  may ;  a  pardon  may  either  be  pleaded  upon 
arraignment,  or  in  arrest  of  judgment,  or  in  the  present  stage 
of  proceedings,  in  bar  of  execution.  Andently,  by  statute 
10  Edw.III.  c.2.  no  pardon  of  felony  could  be  allowed,  un- 
less the  party  found  sureties  for  the  good  behaviour  before 
the  sheriff-  and  coroners  of  the  countjr  *.  Ifi)   But  that  statute 

■  S  Hawk.  P.C.  C.S7.  §  45.  '  Fogt  43. 

^  Tnnsportedaii  is  Mid  (Bar.445.  ^  S  Hawk.  P.  C  c.S7.  (59. 

4th  ed.)  to  hsre  been  lint  inflkCed  at  a  >  thid.  c.  37.  |  S7. 

puniilioicbC,  by  atatute  39  Elii.  c.4.  "^  Bdk.  499. 


(8)  See  ante,  p.  371.  n.  (4). 

(3)  And  tbe  party  at  the  time  of  cliumii^  the  pardon,^  produced  a  writ 

out 
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18  repealed  by  thestatate  5&6W.&M.  c  18.,  which, instead 
thereof  gives  the  judges  of  the  court  a  discretionaiy  power 
to  bind  the  criminal,  pleading  such  pardon,  to  his  good  be- 
haviour, with  two  sureties,  for  any  term  not  exceeding  seven 
years. 

4.  Lastly,  the  effect  of  such  pardon  by  the  king,  is  to 
make  the  ofiender  a  new  man ;  to  acquit  him  of  all  corporal 
penalties  and  forfeitures  annexed  to  that  ofience  for  which  he 
obtains  his  pardon ;  and  not  so  much  to  restore  his  former, 
as  to  give  him  a  new  credit  and  capaciQr.  But  m^hing  can 
restore  or  purify  the  blood  when  once  corrupted,  if  the  par- 
don be  not  allowed  till  after  attainder,  but  the  high  and  train- 
scendent  power  of  parliament  Yet  if  a  person  attainted 
receives  the  king^s  pardon,  and  afterwards  hath  a  son,  that 
son  may  be  heir  to  his  fiither,  because  the  father  being  made 
a  new  man,  might  transmit  new  inheritable  blood ;  though, 
had  he  been  bom  before  the  pardon,  he  could  never  have 
inherited  at  all  \  (4) 

"  See  Vol.  II.  p«g.S54. 

out  of  cfaancery,  commonly  cdled  a  writ  of  allowance,  testifying  that  he 
had  complied  with  the  statute,  in  finding  sureties,  &c.  S  Hawk.  P.  C. 
c  57.  s.  70. 

(4)  That  is,  if  die  son  so  bora  after  the  pardon,  has  no  brother  born 
before  the  pardon,  who  survives  the  father.  For  if  he  has,  ndther  can 
inherit;  not  the  elder,  because  the  operation  of  the  pardon  is  not  retro- 
spectiye;  nor  the  younger,  because  he  has  an  elder  brother  living,  who  at 
one  time  by  possibility  might  have  inherited,  and  that  possibility  will  be 
suflBdent  to  prevent  the  inheritance  of  the  younger  brother,  i  Co. 
Litt.a.a. 


«a»  1*01010  Bodii  IV. 
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<^  EXEOniOli^ 


^tl£IlE  now  remains  notfaing  to  speak  of,,  but  easeadum^ 
the  completion  of  human  punishmetit.     And  tlys,  ia  ^ 
cases,  as  well  capital  as  otherwise^  mast  be  pet&rmfld  hf  tbs 
legal  officer,  the  sherifiT  or  his  deputy :  whose  warraoi  &r  sa 
doing  was  antiently  by  precept  under  the  hood  and  seal  of 
the  judge,  as  it  is  still  practise  in  the  court  of  th«  lord  big^ 
steward,  upon  the  execution  of  a  peer  * :   though,  in  the  court 
of  the  peers  in  parliament,  it  is  atme  by  writ  trom  the  king^ 
Afttt^ards  it  was  established  ^,  that,  in  case  of  life,  the  jn^ 
inay  costmond  execution  to  be  done  Without  an^  writ    hsA 
tioW  the  iisage  is,  for  the  judge  to  sign  the  calendar,  «r  lipi  ot 
fjl  the  prisouers'  namesi  widi  their  aqnoata  JudgtnwHi  ia  die 
iiiargi<s  whkll  is  kft  with  the  AmA    As>  fo^  a  «^Htrf  1b» 
kmy^  hk  ^^rfitl^ii  opposit^e^  to  At  ptismtet's  nalne  ^<}et  him  he 
faangifed  by  the  neck  tf^  fonnetly,  in  die  dtij^s  of  I^atin  ami  ab* 
bre^tlon^  *^sus.per  col.**  tor  ^^  sHspmdaifr f€r  0ibmU*  Amd 
this  is  the  only  warrant  that  the  sheri£F  has  for  so  iflalsHal 
an  act  as  taking  away  the  life  of  another**     It  may  oer^ 
tdnly  afford  matter  of  speculation,  that  in  citil  causes  there 
should  be  such  a  variety  of  writs  of  execution  to  recover  a 
trifling  debt,  issued  in  the  king^s  name,  and  under  the  seal  of 
[  404  1   ^®  court,  without  which  the  sheriff  cannot  legally  stir  one 
step )   and  yet  that  the  execution  of  a  roan,  the  most  im- 
portant and  terrible  task  of  any,  should  depend  upon  a  mar- 
ginal note. 

■  S  Hal.  P.C.409.  *  Stalffidf.  P.C.I 88. 

^  See  Append.  §5.  •  6  llod.S2« 

«  Finch.  L.  478. 
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Tnt  sberifi^  upon  re<ieipt  of  his  warranty  is  to  do  ettehtRm 
wtdim  a  oonTenietit  tune ;  which  in  the  country  is  also  left  at 
large.     In  London^  indeed^  a  more  solemn  aid  becomk^ 
exactness  is  used^  both  as  to  the  warrant  of  executumy  and  the 
time  of  executing  thereof:  for  the  recorder,  after  rq>orting  to 
th^  king  in  person  the  base  of  the  several  prisoners,  and  re- 
ceiving his  royal  pleasure,  that  the  law  must  take  it's  course^ 
issues  his  warrant  lo  the  sheriffs :   directing  them  to  do  exe- 
cution on  the  day  and  place  assigned'.     And,  in  the  eourt  of 
king's  bedch,  if  the.  prisoner  be  tried  at  the*  bar,  or  brought 
there  by  habeas  corpus^  a  rale  is  made  for  his*  execution; 
either  ^ectfying  the  time  and  place  ^  or  leaying  it  td  the  di»* 
eretion  of  the  sheriff^.     And,  throughout  the  kingdom,  by 
statute  d5Geo.IL  C.d7.  it  is  enacted,  that,  in  case  of  nmrdcr^ 
the  jtidge  shall  in  his  sentence  direct  execution  to  be  per4> 
formed  an  ihe  next  day  but  one  after  sOHenee  passed  K     Bat» 
c»thetwise)  the  time  and  place  of  execution  are  by  law  no  psrt 
of  the  judgment  \     It  has  been  trell  observed  \  tkot  it  is  of 
great  iiifpdrtance,  that  the  punishment  shonhl  follow  the  erime 
as  ^arly  as  possible  $  that  the  prospect  of  gratification  or  ad^ 
vantage^  which  tempts  a  man  to  commit  the  crime,  should  in« 
stantly  awake  the  attendant  idea  of  punishment.     Dday  of 
exeatition  serves  only  to  separate  these  ideas ;   and  then  At 
csiLecUtion  itself  affects  the  riiinds  of  the  spectators  rather  as 
a  terrible  ^ight^  than  aa  die  necessary  conaequeAMM  of  trans* 
gressiors 

,  TiiB  shevtf  earttiot  alter  the  maniler  of  the  eseehtkm  by 
stibstittitSiig  one  death  for  another^  without  beo^  W^'^^y  ot 
fUony  himself  as  has  been  formerly  sdid"*.  It  id  held  aiao  ^  :  :  * 
by  ^  Sdward  Coke**  and  sir  Mdtthew  Hde^^  that  even  the  C  405  ] 
kit^  cftnnot  change  the  puilishment  of  the  IxWf  by  altnring 
the  hanging  or  burning  into  behlaading;  though^  winn  b»< 
leading  is  part  of  the  sentence,  the  king  may  remit  the  rmL 
And,  notwithstanding  some  examples  tx>  the  contrary,  -sir  £d«t 

'  M  ApfKUa,  §  4.  1  Beecfll'.  diA9. 

;  »:S^  jviila  Vi..  S52..    FoM.  464.      .  . »  S^ t>6>  w». 

"  Sec  Append.  $  3.  ?  8  Imt  5S.  ^  , 

'  See  pige.^2.  o  2  Hal.  P.  G.  412/ 

^  So    held  by    the    twelve  judgo,  .        . 
Mich.loGeo.  HI.. 
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ward  G>ke  stoutly  maintains,  that  ^^judicandum  est  UgihtSj 
^  nan  exemplis."  But  others  have  thought '9  and  more  justly^ 
that  this  prerogative,  b^g  fomided  in  mercy,  and  immemo- 
lially  ezereised  by  the  crown,  is  part  of  the  oonmum  hiir. 
For,  hitherto^  in  every  instance,  all  these  exchanges  have  been 
for  more  merdful  kinds  of  death ;  and  how  &r  this  may  also 
fiill  within  the  king's  power  of  granting  conditional  pardons, 
{viz.  by  remitting  a  severe  kind  of  death,  on  condition  that  the 
criminal  submits  to  a  milder,)  is  a  matter  that  may  bear  con- 
sideration. It  is  observable^  that  when  lord  Stafford  was  eze- 
cuted  for  the  perish  plot  in  the  rdgn  of  king  Charles  the 
second,  the  then  sherifi  of  Lcmdon,  having  received  the  king^s 
writ  for  beheading  him,  petitioned  the  house  of  lords  finr  a 
command  or  order  from  their  lordships,  how  the  said  judg- 
ment should  be  executed ;  for,  he  being  prosecuted  by  im- 
peachment, they  entertained  a  notion  (which  is  siud  to  have 
been  countenanced  by  lord  Russell)  that  the  king  could  not 
pardon  any  part  of  the  sentence  \  The  lords  resolved  \  that 
the  scruples  of  the  sheriffs  were  unnecessary,  and  dedared, 
that  the  king's  writ  ought  to  be  obeyed.  Disappointed  of 
raising  a  flame  in  that  assembly,  they  immediately  signified* 
to  the  house  of  commons  by  one  of  the  members,  that  they 
were  not  satisfied  as  to  the  power  of  the  said  writ.  That 
house  took  two  days  to  consider  of  it;  and  then*  sullenly 
resolved,  that  the  house  was  content  that  the  sheriff  do  execute 
lord  Stafibrd,  by  severing  his  head  from  his  body  [only]. 
It  is  further  related,  that  when  afterwards  the  same  lord  Russel 
was  condemned  for  high  treason  upon  indictment^  the  king, 
while  he  remitted  the  ignominious  part  of  the  sentence,  ob- 
[  406  ]  served,  *^  that  hb  lordship  would  now  find  he  was  possessed 
*<  of  that  prerogative,  which  in  the  case  of  lord  Stafibrd  he 
*<  had  denied  him  V  One  can  hardly  determine  (at  this  dis- 
tance fit>m  those  turbulent  times)  which  most  to  disapprove  o^ 
the  indecent  and  sanguinary  zeal  of  the  subject,  or  the  cool 
and  cruel  sarcasm  of  the  soverdgn. 

To  conclude :   it  is  clear,  that  if,  upon  judgment  to  be 
hanged  by  the  neck  till  he  is  dead^  the  criminal  be  not 

•         9  Foit.  97a  F.N.B.144.  h.  ISRjm.  ■  Com.  Jonn.  91  Dw.  lef^ , 

Fmi.9M.  ' /Ucf.  93 DiC  1680. 

<  9  Httm.Hiiti  of  O.B.  898.  lit  td.  "9  Huiii%  360.  liled. 
'  LoHi*  Jovra.  91  D«c.  168a 
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thoroughly  killed,  but  revives,  the  sheriff  must  hang  him 
again  *.  For  the  former  hanging  was  no  execution  of  the 
sentence ;  and,  if  a  false  tenderness  were  to  be  indulged  in 
such  cases,  a  multitude  of  collusions  might  ensue.  Nay,  even 
while  abjurations  were  in  forced  such  a  criminal,  so  reviving, 
was  not  allowed  to  take  sanctuary  and  abjure  the  realm ;  but 
his  fleeing  to  sanctuary  was  held  an  escape  in  the  officer  y. 

And,  having  thus  arrived  at  the  last  stage  of  criminal  pro- 
ceedings, or  execution,  the  end  and  completion  of  human  pu- 
nishtnentj  which  was  the  sixth  and  last  head  to  be  considered 
under  the  division  of  public  wrongs,  the  fourth  and  last  object 
of  the  laws  of  England ;  it  may  now  seem  high  time  to  put  a 
period  to  these  Commentaries,  which,  the  author  is  very  sen- 
sible, have  already  swelled  to  too  great  a  length.  But  he 
cannot  dismiss  the  student,  for  whose  use  alone  these  rudi- 
ments were  originally  compiled,  without  endeavouring  to  recall 
to  his  memory  some  principal  outlines  of  the  legal  constitotiom 
of  this  country ;  by  a  short  historical  review  of  the  moal  gob-» 
aiderable  revolutions  that  have  happened  in  the  laws  of 
En^^and,  from  the  earliest  to  the  present  times.  And  thi9 
task  he  will  attempt  to  discharge,  however  imperfectly,  in  the 
next  or  concluding  chapter. 

"^2  Hai.  P.C.  412.     2  Hawk.  P.C.         f  Fitx.   Jbr,  t.  eorwu,  S3.     FEociik 
C.61.  §7.  L.  467. 

*  Sm  iMge  SS2. 
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CHAPTER   THE   THIRTY-THIRD. 


OF  THE  RISE,  PROGRESS,  and  gradual 
IMPROVEMENTS,  of  the  LAWS  of 
ENGLAND. 


"DEFORE  we  enter  on  the  subject  of  this  chapter,  in  which 
I  propose,  by  way  of  supplement  to  the  whole,  to  attempt 
an  historical  review  of  the  most  remarkable  changes  and 
alterations,  that  have  happened  in  the  laws  of  England,  I 
m«st  first  of  all  remind  the  student,  that  thef  rise  and  progress 
of  many  principal  points  and  doctrines  have  been  already 
pointed  out  in  the  course  of  these  Commentaries,  under  their 
respective  divisions ;  these  having  therefore  been  particularly 
discussed  already,  it  cannot  be  expected  that  I  should  re- 
examine them  with  any  degree  of  minuteness ;  which  would 
be  a  most  tedious  undertaking.  What  I  therefore  at  present 
propose,  is  only  to  mark  out  some  outlines  of  an  English 
juridical  history,  by  taking  a  chronological  view  of  the  state 
of  our  laws,  and  their  successive  mutations  at  different  periods 
of  time. 

The  seveml  periods,  under  which  I  shall  consider  the  state 
of  our  legal  polity,  are  the  following  six  :  1.  From  the  earliest 
times  to  the  Norman  conquest :  2*  From  the  Norman  con- 
quest to  the  reign  of  king  Edward  the  first :  S.  From  thence 
to  the  reformation:  4.  From  the  reformation  to  the  res- 
C  408  ]  toration  of  king  Charles  the  second :  5.  From  thence  to  the 
revolution  in  1 688 :  6.  From  the  revelation  to  the  present 
time. 
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I.  And,  first,  with  regard  to  the  antieht  Britoiis,  the 
aborigines  of  our  island,  we  have  so  little  handed  down  to  us 
concerning  them  with  any  tolerable  certainty,  that  our  inquiries 
here  must  needs  be  very  fruitless  and  defective.  However, 
from  Caesar's  account  of  the  tenets  and  discipline  of  the 
antient  Druids  in  Gaul,  in  whom  centered  all  the  learning  of 
these  western  parts,  and  who  were,  as  he  tells  us,  sent  over  to 
Britain,  (that  is,  to  the  island  of  Mona  or  Anglesey,)  to  be 
instructed ;  we  may  collect  a  few  points,  which  bear  a  great 
affinity  and  resemblance  to  some  of  the  modern  doctrines  of 
our  English  law.  Particularly  the  very  notion  itself  of  ah 
oral  unwritten  law,  delivered  down  from  age  to  age,  by 
custom  and  tradition  merely,  seems  derived  from  the  practice 
of  the  Druids,  who  never  committed  any  of  their  instructions 
to  writing :  possibly  for  want  of  letters ;  since  it  is  remarkable 
thai  in  all  the  antiquities,  unquestionably  British,  which  the 
industry  of  the  moderns  has  discovered,  there  is  not  in  any 
of  them  the  least  trace  of  any  character  or  letter  to  be  found- 
The  partible  quality  also  of  lands  by  the  custom  of  gavel- 
kind, which  still  obtains  in  many  parts  of  England,  and  did 
universally  over  Wales  till  the  reign  of  Henry  VIII.  is  un- 
doubtedly of  British  original.  So  likewise  is  the  antient 
division  of  the  goods  of  an  intestate  between  his  widow  and 
children,  or  next  of  kin  ;  which  has  since  been  revived  by  the 
fitatute  of  distributions.  And  we  may  also  remember  an 
instance  of  a  slighter  nature  mentioned  in  the  present 
volume,  where  the  same  custom  has  continued  from  Caesar's 
time  to  the  present ;  that  of  burning  a  woman  guilty  of  the 
crime  of  petit  treason  by  killing  her  husband.  (1) 

The  great  variety  of  nations,  that  successively  broke  in 
upon  and  destroyed  both  the  British  inhabitants  and  consti- 
tution, the  Romans,  the  Picts,  and  after  them,  the  various  [  409  ] 
clans  of  Saxons  and  Danes,  must  necessarily  have  caused 
^eat  confusion  and  uncertainty  in  the  laws  and  antiquities 
of  the  kingdom ;  as  they  were  very  soon  incorporated  and 
blended  together,  and  therefore  we  may  suppose,  mutually 
communicated  to  each  other  their  respective   usages*,   in 

-      .J  ■  Hal.  HIrt.  C.  L.  62. 


(1)  See  ante,  p.  204.  n.(S7). 

n  H  2 


409  PUBLIC  Book  IV. 

r^^ard  to  the  rights  of  property  and  the  punidiment  of  crimes. 
So  that  it  is  morally  impossible  to  trace  out  with  any  degree 
of  accuracy,  when  the  several  mutations  of  the  common  law 
were  made,  or  what  was  the  respective  original  of  those  several 
customs  we  at  present  use,  by  any  chemical  vesolution  of 
them  to  their  first  and  component  principles.  We  can  JBeldom 
pronounce,  that  this  custom  was  derived  from  the  Britons ; 
that  was  lefl  behind  by  the  Romans;  this  was  a  necessary 
precaution  against  the  Picts;  that  was  introduced  by  the 
Saxons ;  discontinued  by  the  Danes,  but  afterwards  restored 
by  the  Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curiosity, 
and  some  use :  but  this  can  very  rarely  be  the  case ;  not  only 
from  the  reason  above-mentioned,  but  also  from  many  others. 
First,  from  the  nature  of  traditional  laws  in  general ;  which, 
being  accommodated  to  the  exigencies  of  the  times,  suffer  by 
degrees  insensible  variations  in  practice^:   so  that,  though 
upon  comparison  we  plainly  discern  the  alteration  of  the  law 
from  what  it  was  five  hundred  years  ago,  yet  it  is  impossible 
to  define  the  precise  period  in  which  that  alteration  accrued, 
any  more  than  we  can  discern  the  changes  of  the  bed  of  a 
river,  which  varies  it's   shores   by  continual  decreases  and 
alluvions.     Secondly,   this   becomes   impracticable  from  the 
antiquity  of  the  kingdom  and  it*s  government :  which  alone, 
though  it  had  been  disturbed  by  no  foreign  invasions,  would 
make  it  impossible  to  search  out  the  original  of  it's  laws ; 
unless  we  had  as  authentic  monuments,  thereof,  as  the  Jews 
[  410  ]  had  by  the  hand  of  Moses*.     Thirdly,  this  uncertainty  of  the 
true  origin  of  particular  customs  must  also  in  part  have  arisen 
from  the  means,  whereby  Christianity  was  propagated  among 
our  Saxon  ancestors   in  this  island;   by  learned  foreigners 
brought  over  from  Rome  and  other  countries,  who  undoubt- 
edly carried  with  them  many  of  their  own  national  customs ; 
and  probably  prevailed  upon  the  state   to  abrogate  such 
usages  as  were  inconsistent  with  our  holy  religion,  and  to 
introduce  many  others  that  were  more  conformable  thereto. 
And  this  perhaps  may  have  partly  been  the  cause,  "that  we 
find  not  only  some  rules  of  the  mosaical,  but  also  of  the 
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imperial  and  pontifical  laws^  blended  and  adqpted  into  our 
own  system. 

A  FARTHER  reason  may  also  be  given  for  the  great  variety, 
and  of  course  the  uncertain  original,  of  our  antient  established 
customs ;  even  after  the  Saxon  government  was  firmly  esta- 
blished in  this  island :  viz.  the  subdivision  of  the  kingdom 
into  an  heptarchy,  consisting  of  seven  independent  kingdoms, 
peopled  and  governed  by  different  clans  and  colonies.  (2) 
This  must  necessarily  create  an  infinite  diversity  of  laws :  even 
though  all  those  colonies,  of  Jutes,  Angles,  Anglo-Saxons, 
and  the  like,  originally  sprung  from  the  same  mother-country, 
the  great  northern  hive  ;  which  poured  forth  it's  warlike 
progeny,  and  swarmed  all  over  Europe,  in  the  sixth  and 
seventh  centuries.  This  multiplicity  of  laws  will  necessarily 
be  the  case  in  some  degree,  where  any  kingdom  is  cantoned 
out  into  provincial  establishments ;  and  not  under  one  com- 
mon dispensation  of  laws,  though  under  the  same  sovereign 
power.  Much  more  will  it  happen  where  seven  unconnected 
states  are  to  form  their  own  constitution  and  superstructure 
of  government,  though  they  all  begin  to  build  upon  the  same 
or  similar  foundations. 

.  When  therefore  the  West  Saxons  had  swallowed  up  all 
the.  rest,  and  king  Alfred  succeeded  to  the  monarchy  of  Eng- 
land, whereof  his  grandfather  Egbert  was  the  founder  (3),  his 
mighty  genius  prompted  him  to  undertake  a  most  great  and 
necessary  work,  which  he  is  said  to  have  executed  in  as  mas- 
terly a  manner:  no  less  than  to  new-model  the  constitution;  E  ^^^  ] 


(S).The  argument  is  equally  €trong,  though  the  term  heptarchy  is  im- 
proper;  when  the  Saxon  kingdoms  were  settled  they  were  eight  in  num« 
ber,  Sussex,  Kent,  Wessex,  East  Anglia,  Essex,  Bemicia,  Deira,  and 
M ercia ;  and  though  Bernicia,  and  Deira  were  soon  united,  yet  at  the  same 
time  Enex,  Kent,  or  Sussex  ceased  to  be  independent  kingdoms.  Tumer^s 
Hist.  Anglo.  Sax.  vol.i.  p.  309.  ed.3. 

(5)  Mr.  Turner  throws  great  dbcredit  on  the  popular  story  that  Egbert 
vnited  all  the  rival  states  under  his  own  sway,  and  entitled  himself  king 
of  England;  he  observes  that  even  to  Alfred  the  monarchy  of  England 
Cannot  be  justly  attributed,  because  Danish  sovereigns  divided  the  island 
with  ham,  Athelstan  seems  more  properly  the  first  king  of  Engiaod. 
Hist.  Anglo  Sax.  1.441. 
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to  rebuild  it  on  a  plan  that  should  endure  for  ages ;  and,  out  - 
of  it's  old  discordant  materials,  which  were  heaped  upon  each ' 
other  in  a  vast  and  rude  irregularity,  to  form  one  uniform 
and  well  connected  whole.  This  he  efiected,  by  reducing 
the  whole  kingdom  under  one  regular  and  gradual  subordi- 
nation of  government,  wherein  each  man  was  answefrable  to 
^is  immediate  superior  for  his  own  conduct  and  that  of  his 
nearest  neighbours :  for  to  him  we  owe  that  master-piece  of 
judicial  polity,  the  subdivision  of  England  into  tidiings  and 
hundreds,  if  not  into  counties;  all  under  the  influence  and 
administration  of  one  supreme  magistrate,  the  Icing;  in  whom,* 
as  in  a  general  reservoir,  all  the  executive  authority  of  tlie  law 
was  lodged,  and  from  whom  justice  was  dispersed  to  every 
part  of  the  nation  by  distinct,  yet  communicating,  ducts  and 
channels;  which  wise  institution  has  been  preserved  for  near 
a  thousand  years  unchanged,  from  Alfred's  to  the  present 
time.  He  also,  like  another  Theodosius,  collected  the  various 
customs  that  he  found  dispersed  in  the  kingdom,  and  reduced 
and  digested  them  into  one  uniform  system  or  code  of  laws, 
in  his  bom-bec,  or  liber  Judicialis*  This  he  compiled  for 
the  use  of  the  court-baron,  hundred,  and  county-court,  the 
court-leet,  and  sheriff's  tourn;  tribunals,  which  he  esta-' 
blished,  for  the  trial  of  all  causes  civil  and  criminal,  in  the 
very  districts  wherein  the  complaint  arose :  all  of  them  sub- 
ject however  to  be  inspected,  controlled,  and  kept  within  the 
bounds  of  the  universal  or  common  law,  by  the  king^s  own 
courts ;  n^hich  were  then  itinerant,  being  kept  in  the  king's 
pidace,  and  removing  with  his  household  in  those  royal 
progresses,  which  he  continually  made  from  one  end  of  the 
kingdom  to. the  other.  (4) 

The  Danish  invasion  and  conquest,  which  introduced  new 
foreign  customs,  was  a  severe  blow  to  this  noble  fabric  :  but 
a  plan  so  excellently  concerted,  could  never  be  long  thrown 
aside.  So  that,  upon  the  expulsion  of  these  intruders,  the 
English  returned  to  their  antient  law-;  retaining,  however, 
some  few  of  the  customs  of  fheir  late  visitants ;  which  went 
'[  412  ]  under  the  name  of  Danc'-Lage :  as  the  code  compiled  by 
Alfred  was  called  the  West^Saxon^Lage  s  and  the  local -consti- 
tutions of  the.antient  kingdom  of  Mercia,  ^which  obtained  in 

(4)  See  Vol.  I.  p.T54,  n.  (2).    Ibid.  U$.  n.  (1 S). 
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the  counties  nearest  to  Wales,  and  probably  abounded  with 
many  British  customs,  were  called  the  Mercen-Lage,  And 
these  three  laws  were,  about  the  begiuning  of  the  eleventh 
century,  in  use  in  different  counties. of  the  realm:  the  pro- 
vincial polity  of  counties,  and  their  subdivisions,  having  never 
been  altered  or  discontinued  through  all  the  shocks  and  mu- 
tations of  government,  from  the  time  of  it's  first  institution ; 
though  the  laws  and  customs  therein  used,  have  (as  we  shall 
see)  often  suffered  considerable  changes. 

For  kmg  Edgar,  (who^  besides  his  military  merit,  as 
founder  of  the  English  navy,  was  also  a  most  excellent  civil 
governor,)  observii^  the  ill  effects  of  three  distinct  bodies  of 
laws,  prevaiKng  at  once  in  separate'parts  of  his  dominions, 
projected  and  begun  what  his  grandson  king  Edward  the  * 
confessor  afterwards  completed ;  viz*  one  uniform  digest  or 
body  of  Jaws  to  be  observed  throughout  the  whole  kingdom ; 
being  probably  no  more  than  a  revival  of  king  Alfred's  cod^ 
with  some  improvements  suggested  by  necessity  and  experi- 
ence ;  particularly  the  incorporating  some  of  the  British  or 
rather  Mercian  customs,  and  also  such  of  the  Danish  as  were 
reasonable  and  approved,  into  the  West-Saxon^Lage,  which 
was  still  the  groundwork  of  the  whole.  And  this  appears 
to  be  the  best  supported  and  most  plausible  conjecture  (for 
certainty  is  not  to  be  expected)  of  the  rise  and  original  of  that 
admirable  system  of  maxims^  and  unwritten  customs,  which 
is  now  ktiown  by  the  name  of  the  common  law,  as  extending  . 
k's  authority  universally  over  all  the  realm ;  and  which  is 
doubdess  of  Saxon  parentage.  (5) 

Among  the  most  remarkable  of  the  Saxon  laws  we  may 
Reckon,  I.  The  constitution  of  parliaments,  or  rather,  general 
assemblies  of  the  principal  and  wisest  men  in  the  nation : 
th^  •mttena-gemotej  or  commune  consilium  of  the  antient  Ger- 
mans, which  was  not  yet  reduced  to  the  forms  and  distinct 
tions  of  our  modem  parliament;  without  whose  concurrence  [  41S  3 
however,    no  new  law  could  be  made,  or  Did  one  altered! 


(5)  See  VoLI.  p.  64.  n.(9).  Mr.  Tiirnei^  is  disposed  to  detract  muoht 
from  the  general  reputation  of  Edgar;  but  headniits  the  excellence  of  his. 
police,  and  his  active  administration  of  justice. 
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fl.  The  election  of  their  magistrates  by  the  pec^le ;  origindly 
even  that  of  their  kings,  till  dear-boii^t  experience  evinced 
the  convenience  and  necessity  of  establishing  an  hereditary 
saccession  to  the  crown.  But  that  of  aU  subordinate  niaigis-> 
ferates,  their  military  ofBcers  or  heretochs,  their  slieriffi;,  their 
conservators  of  the  peace,  their  coroners,  their  port-^reeves, 
(since  changed  into  mayors  and  baili£&,)  and  even  dieir 
tything-men  and  borsholders  at  the  leet,  continued,  some  till 
the  Norman  conquest,  others  for  two  centuries  after,  and  some 
remain  to  this  day.  3.  The  descent  of  the  crown,  when  once 
a  royal  family  was  established,  upon  nearly  tlie  same  heredi- 
tary principles  upon  which  it  lias  ever  since  continued ;  only 
that,  perhaps,  in  case  of  minority,  the  next  of  kin  of  fiill  age 
would  ascend  the  throne,  as  king,  and  not  as  protector; 
though,  after  his  death,  the  crown  immediately  reverted  back 
to  the  heir.  4.  The  great  paucity  of  capital  punishments 
for  the  first  ofienoe :  even  the  most  notorious  offenders  being 
allowed  to  commute  it  for  a  fine  or  'wer^ldy  or,  in  default  of 
payment,  perpetual  bondage ;  to  which  our  benefit  of  clergy 
has  now  in  some  measure  succeeded.  (6)  5.  The  prevalence 
of  certain  customs,  as  heriots  and  military  services  in  pro- 
portion to  every  man's  land,  which  much  resembled  the  feodal 
constitution ;  but  yet  were  exempt  firom  all  it's  rigorous  hard- 
ships: and  which  may  be  well  enough  accounted  for,  by 
supposing  them  to  be  brought  from  the  continent  by  the  first 
Saxon  invaders,  in  the  primitive  moderation  and  simplicity  of 
the  feodal  law  :  before  it  got  into  the  hands  of  the  Norman 
jurists,  who  extracted  the  most  slavish  doctrines  and  oppres- 
sive consequences  out  of  what  was  originally  intended  as  a 


(6)  Neither  this  mildness  of  the  Anglo-Saxon  laws,  nor  the  principle  of 
the  were,  seems  to  have  extended  to  the  case  of  theft ;  from  the  time  of 
Athelstan,  larceny  to  the  value  of  twelve^pen^  was  capital,  and  very  severe 
punishments  were  iniicted  still  earlier  for  smtJler  ofiences.  The  were  was 
thelegnlvalueof  Binan's  life,  which  varied  according  to  his  rank;  and  if  human 
life  was  thus  made  to  vary  in  value,  it  is  no  wonder  that  personal  estimation 
should  vary  in  tlfe  same  way ;  thus  the  oatli  of  a  twelf-hynd  man  was  equal 
to  the  oaths  of  six  ceorls.  Besides  the  were,  which  was  in  some  sort  the 
l^gal  protection  of  a  man's  life,  there  was  a  protection  afforded  to  the 
security  and  peace  of  his  house,  called  the  namd;  and  this,  like  the  t^ere, 
varied  in  amount  with  the  rank  of  the  party.  Turner,  Anglo-Sax.  Book  vi. 
App.  3.  ch.3&S, 
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law  of  liberty.     6.  That  their  estates  were  liable  to  foriiBiture 
for  treason,  but  that  the  doctrine  of  escheats  and  corruption  of 
blood  for  felony,  or  any  other  cause,  was  utterly  unknown 
amongst  them.     7.  The  descent  of  their  lands  to  all  the  males 
equally,  without  any  right  of  primogeniture ;  a  custom,  which 
obtained  among  the  Britons,  was  agreeable  to  the  Roman  law, 
and  continued  among  the  Saxons  till  the  Norman  conquest : 
though  really  inconvenient,  and  more  especially  destructive   C  ^1^  ] 
to  antient  iamihes;  which  are  in  monarchies  necessary  to  be 
supported,  in  order  to  form  and  keep  up  a  nobility,  or  inter- 
mediate state  between  the  prince  and  the  common  people. 
8.  The  courts  of  justice  consisted  principally  of  the  county 
courts,  and  in  cases  of  weight  or  nicety  the  king's  court  held 
before  himself  in  person,  at  the  time  of  his  parliaments ;  which 
were  usually  holden  in  difierent  places,  according  as  he  kept 
the  three  great  festivals  of  christmas,  caster,  and  whitsuntide* 
An  institution  which  was  adopted  by  king  Alonso  VII.  of  Cas- 
tile, about  a  century  after  the  conquest :  who   at  the  same 
three  great  feasts  was  wont  to  assemble  his  nobility  and  pre- 
lates in  his  court;   who  there,  heard  and  decided  all  contro- 
versies,  and  then,  having  received  his  instructions,  d^arted 
home^.      These  county  courts  however  differed  from  the 
modem  ones,  in  that  the  ecclesiastical  and  civil  jurisdiction 
were  blended  together,   the  bishop  and  the  ealdorman  or 
sheriff  sitting  in  the  same  county  court ;  and  also  that  the 
decisions  and  proceedings  therein  were  much  more  simple 
and  unembarrassed :  an  advantage  which  will  always  attend 
the  infimcy  of  any  laws,  but  wear  off  as  they  gradually  ad- 
vance to  anUquity.     9.  Trials,  among  a  people  who  had  a 
very  strong  tincture  of  superstition,  were  permitted  to  be  by 
(n'dealj  by  the  conned  or  morsel  of  execration,  or  by  vxiger  of 
law  with  compurgators,  if  the  party  chose  it ;  but  frequently 
they  were  also  hy  Jury :  for,  whether  or  no  their  juries  con- 
sisted precisely  of  twelve  men,    or  were  bound  to  a  strict 
unanimity ;   yet  the  general  constitution  of  this  admirable 
criterion  of  truth,  and  most  important  guardian  both  of  pub- 
lic and  private  liberty,  we  owe  to  our  Saxon  ancestors.    Thus 
stood  the  general  frame  of  our  polity  at  the  time  of  the 

*  Mod.  Un.  Hist.  XX.  IH. 
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Norman  invasion ;  when  the  second  period  of  our  legal  history 
commences. 

IL  This  remarkable  event  wrought  as  great  an  alteration 
in  our  laws,  as  it  did  in  our  antient  line  of  kings :  and  though 
the  alteration  of  the  former  was  efiected  rather  by  the  consent 
r  415  1  ^^  ^^  people,  than  any  right  of  conquest,  yet  that  consent 
seems  to  have  been  partly  extorted  by  fear,  and  partly  given 
without  any  apprehension  of  the  consequences  which  after- 
wards ensued. 

1.  Among  the  first  of  these  alterations  we  may  reckon  the 
separation  of  the  ecclesiastical  courts  from  the  civil :  efiected 
in  order  to  ingratiate  the  new  king  with  the  popish  clergy, 
who  for  some  before  had  been  endeavouring  all  over  Europe 
to  exempt  themselves  fi*om  the  secular  power;  and  whose 
demands  the  conqueror,  like  a  politic  prince,  thought  it  pru- 
dent to  comply  with,  by  reason  that  their  reputed  sanctity 
had  a  great  influence  over  the  minds  of  the  people;  and 
because  all  the  litde  learning  of  the  times  was  engrossed  into 
their  hands,  which  made  tiiem  necessary  men,  and  by  all 
means  to  be  gained  over  to  his  interests.  And  this  was  the 
more  easily  effbcted,  because  the  disposal  of  all  the  episcopal 
sees  being  then  in  the  breast  of  the  king,  he  had  taken  care 
to  fill  them  with  Italian  and  Norman  prelates.  (7) 

2.  Another  violent  alteration  of  the  English  constitution 
consisted  in  the  depopulation  of  whole  countries,  for  the  pur- 
poses of  the  king's  royal  diversion ;  and  subjecting  both  them 
and  all  the  antient  forests  of  the  kingdom,  to  the  unreason- 
able severities  of  forest  laws  imported  fit)m  the  continent, 
whereby  the  slaughter  of  a  beast  was  made  almost  as  penal 
as  the  death  of  a  man.  In  the  Saxon  times,  though  no  man 
was  allowed  to  kill  or  chase  the  king's  deer,  yet  he  might 
start  any  game,  pursue,  and  kill  it,  upon  his  own  estate.  But 
the  rigour  of  these  new  constitutions  vested  the  sole  property 
of  all  the  game  in  England  in  the  king  alone ;  and  no  man 
was  entitied  to  disturb  any  fowl  of  the  air,  or  any  beast  of 

(7)  Seeante»  p.  105.  n.(l). 
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the  field,  of  such  kinds  as  were  specially  reserved  for  the 
royal  amusement  of  the  sovereign,  without  express  licence 
firom  the  king  by  a  grant  of  a  chase  or  iree-warren :  and  those 
franchises  were  granted  as  much  with  a  view  to  preserve  the 
breed  of  animals  as  to  indulge  the  subject.  From  a  similar 
principle  to  which,  though  the  forest-laws  are  now  mitigated, 
and  by  degrees  grown  entirely  obsolete,  yet  from  this  root  Q  416  ] 
has  sprung  a  bastard  slip,  known  by  the  name  of  the  game« 
law,  now  arrived  to  and  wantoning  in  it's  highest  vigour : 
both  founded  upon  the  same  unreasonable  notions  of  permanent 
property  in  wild  creatures  ;  and  both  productive 'of  the  same 
tyranny  to  the  commons ;  but  with  this  difference,  that  the 
forest- laws  established  only  one  mighty  hunter  throughout  tlie 
land,  the  game-laws  have  raised  a  little  Nimrod  in  every 
manor.  And  in  one  respect  the  antient  law  was  much  less 
unreasonable  than  the  modem :  for  the  king's  grantee  of  a 
chase  or  free-warren  might  kill  game  in  every  part  of  his 
fituichise;  but  now,  though  a  freeholder  of  less  than  100/. 
a*year  is  forbidden  to  kill  a  partridge  upon  his  own  estate,  yet 
nobody  else  (not  even  the  lord  of  the  manor,  unless  he  hath 
a  grant  of  free-warren)  can  do  it  without  committing  a  tres-> 
pass,  and  subjecting  himself  to  an  action.  (8) 

3.  A  THIRD  alteration  in  the  English  laws  was  by  narrow- 
ing the  remedial  influence  of  the  county  courts,  the  great 
seats  of  Saxon  justice,  and  extending  the  original  jurbdiction 
of  the  king's  justiciars  to  all  kinds  of  causes,  arising  in  all 
parts  of  the  kingdom.  To  this  end  the  aula  regisj  with  all 
its  mulU&rious  authority,  was  erected ;  and  a  capital  justi- 
ciary appointed,  with  powers  so  large  and  boundless,  that  he 
became  at  length  a  tyrant  to  the  people,  and  formidable  to  the 
crown  itself.  The  constitution  of  this  court,  and  the  judges 
themselves  who  presided  there,  were  fetched  from  the  duchy 
of-  Normandy :  and  the  consequence  naturally  was,  the  or- 
daining that  all  proceedings  in  the  king's  courts  should  be 


(8)  Whatever  hardship  tliere  may  be  in  this,  if  there  be  any,  it  is  in  no 
way  connected  with  the  game  laws;  but  is  nmply  the  result  of  every  man's 
exdusive  right  to  his  own  property ;  a  stranger  has  no  more  right  to  enter 
another's  land  to  pick  a  (lower,  than  to  shoot  a  partridge. 
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carried  on  in  the  Norman,  instead  of  the  English  language.  (9) 
A  provision  the  more  necessary,  because  none  of  his  Norman 
justiciars  understood  English;  but  as  evident  a  badge  of 
^very  as  ever  was  imposed  upon  a  conquered  people.  This 
lasted  till  king  Edward  the  third  •obtamed  a  double  victory, 
over  the  armies  of  France  in  their  own  country,  and  their 
*  language  in  our  courts  here  at  home.  But  there  was  cme 
[  417  3  mischief  too  deeply  rooted  thereby,  and  which  this  caution  of 
king  Edward  came  too  late  to  eradicate.  Instead  of  the  platn 
and  easy  method  of  determining  suits  in  the  county  courts^ 
the  chicanes  and  subtleties  of  Norman  jurisprudence  had  taken 
possession  of  the  king's  courts,  to  which  every  cause  of  con- 
sequence was  drawn.  Indeed  that  age,  and  those  immediately 
succeeding  it,  were  the  aera  of  refinement  and '  subtilty •  There 
is  an  active  principle  in  the  human  soulj  that  will  ev^  be 
exerting  it's  &culties  to  the  utmost  stretch,  in  whatever 
employment,  by  the  accidents  of  time  and  place,  the  general 
plan  of  education,  or  the  customs  and  manners  of  the  age  and 
country,  it  may  happen  to  find  itself  engaged.  The  northern 
conquerors  of  Europe  were  then  emerging  fi*om  the  grossest 
ignorance  in  point  of  literature ;  and  those  who  had  leisure 
to  cultivate  it's  pix>gress,  were  such  only  as  were  cloistered  in 
monasteries,  the  rest  being  all  soldiers  or  peasants.  And, 
unfortunately,  the  first  rudiments  of  science  which  they  im- 
bibed were  those  of  Aristotle's  philosophy,  conveyed  through 
the  medium  of  his  Arabian  commentators;  which  were 
brought  fix>m  the  east  by  the  Saracens  into  Palestine  and 
Spain,  and  translated  into  barbarous  Latin.  So  that,  though 
the  materials  upon  which  they  were  naturally  employed,  in 
die  infimcy  of  a  rising  state,  were  those  of  the  noblest  kind ; 
the  establishment  of  religion,  and  the  r^ulations  of  civil 
polity ;  yet  having  only  such  tools  to  work  with,  their  execu- 
tion was  trifling  and  flimsy.  Both  the  divinity  and  the  law  of 
those  times  were  therefore  firittered  into  logical  distinctions, 
and  drawn  out  into  metaphysical  subtleties,  with  a  skill  most 
amazingly  artificial :  but  which  serves  no  other  purpose,  than 


(9)  Though  the  pleadings  and  arguments,  being  onH,  were  conducted  in 
Norman  French,  yet  the  writs,  records,  and  judgments  were  in  Latin  fnom 
the  earliest  traces  which  are  to  be  found  of  them, — a  mistake  of  the 
author's,  which  I  have  omitted  to  notice  at  Vol.  III.  p.  317. 
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to  shew  the  vast  powers  of  the  humaa  intellect,  however 
vainly  or  preposterously  employed.     Hence  law  in  particular} 
which  (being  intended  for  universal  reception)  ought  to  be 
a  plain  rule  of  action,  became  a  science  of  the  greatest  intri- 
cacy;   especially  when   blended  with   the  new  refinements 
engrafted  upon  feodal  property  :  which  refinements  were  from 
time  to  time  gradually  introduced  by  the  Norman  practition- 
ers, with  a  view  to  supersede  (as  they  did  in  great  measure) 
the  more  homely,  but  more  intelligible,  maxims  of  distribu- 
tive justice  among  the  Saxons.     And,  to  say  the  truth,  these 
scholastic  reformers  have  transmitted  their  dialect  and  finesses  C  ^18  ] 
to  posterity,  so  interwoven  in  the  body  of  our  legal  polity, 
that  they  cannot  now  be  taken  out  without  a  manifest  injury 
to  the  substance.     Statute  after  statute  has  in  later  times  been 
made,  to  pare  off  these  troublesome  excrescences,  and  restore 
the  common  law  to  it's  pristine -simplicity  and  vigour;  and 
the  endeavour  has  greatly  succeeded :  but  still  the  scars  are 
deep  and  visible ;  and  the  liberality  of  our  modem  courts  of 
justice  is  frequently  obliged  to  have  recourse  to  unaccountable 
fictions  and  circuities,  in  order  to  recover  that  equitable  and 
substantial  justice,  which  for  a  long  time  was  totally  buried 
under  the -narrow  rules  and  fanciful  niceties  of  metaphysical 
and  Norman  jurisprudence. 

« 

4.  A  FOURTH  innovation  was  the  introduction  of  the  trial 
by  combat,  for  the  decision  of  all  civil  and  criminal  questions 
of  fact  in  the  last  resort  This  was  the  immemorial  practioe 
of  all  the  northern  nations;  but  first  reduced  to  regular 
and  stated  forms  among  the  Burgundi,  about  the  dose  of  the 
fifth  century:  and  from  them  it  passed  to  other  nations,  par- 
ticularly the  Franks  and  the  Normans ;  which  last  had  the 
honour  to  establish  it  here,  though  clearly  an  unchristian,  as 
well  as  most  uncertain,  method  of  trial.  But  it  was  a  suffi- 
cient recommendation  of  it  to  the  conqueror  and  his  warlike 
countrymen,  that  it  was  the  usage  of  their  native  duchy  of 
Normandy. 

5.  But  the  last  and  most  important  alteration,  both  in  our 
civil  and  military  polity,  was  the  engrailing  on  all  landed 
estates,  a  few  only  excepted,  the  fiction  of  feodal  tenure; 

.which  drew  after  it  a  numerous  and  oppressive  train  of  servile 
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fruits  and  q>pendages;  aids,  relief,  primer  seisins,  ward- 
ships, marriages,  escheats,  and  fines  for  alienation;  tbe 
genuine  consequences  of  the  maxim  then  adopted,  that  ail 
the  lands  in  England  were  derived  from,  and  holden,  medi- 
ately or  immediately,  of  the  crown. 

The  nation  at  this  period  seems  to  have  groaned  under  as 
absolute  a  slavery,  as  was  in  the  power  of  a  warlike,  an  ambi- 
[  419  ]  tious,  and  a  politic  prince  to  create.     The  consciences  of  men 
were  enslaved  by   sour  ecclesiastics,   devoted  to   a  foreign 
power,  and  unconnected  with  the  civil  state  under  which  they 
lived :  who  now  imported  from  Rome  for  the  first  time  the 
whole  ^rr^o    of  superstitious   novelties,  which   had   been 
engendered  by  the  blindness  and  corruption  of  the  times, 
between  the  first  mission  of  Augustine  the  monk,  and  the 
Norman    conquest;    such    as   transubstantiation,  pui^toiy, 
communion  in  one  kind,  and  the  worship  of  saints  and  images ; 
not  forgetting  the  universal  supremacy  and  dogmatical  infid- 
libility  of  the  holy  see.     The  laws,  too^  as  well  as  the  prayers, 
were  administered  in  an  unknown  tongue.     The  antient  trial 
by  jury  gave  way  to  the  impious  decision  by  battel.     The 
forest^laws  totally  restrained  all  rural  pleasures  and  manly 
recreations.     And  in  cities  and  towns  the  case  was  no  better; 
all  company  being  obliged  to  disperse,  and  fire  and  candle  to 
be  extinguished,  by  eight  at  night,  at  the  sound  of  the  melan- 
choly cur/eu.     The  ultimate  property  of  all  lands,  and  a 
considerable  disre  of  the  present  profits,  were  vested  in  the 
king,  or  by  him  granted  out  to  his  Norman  fiivourites ;  who, 
by  a  gradual  progression  of  slavery,  were  absolute  vassals  to 
the  crawn,  and  as  absolute  tyrants  to  the  commons. .    Un- 
heard of  fi)rfeitures,  talliages,  aids,  and  fines,  were  arbitrarily 
extracted  from  the  pillaged  landholders,  in  pursuance  of  the 
new  system  of  tenure.     And,  to  crown  all,  as  a  consequence 
•  of  the  tenure  by  knight-service,  the  king  had  always  ready  at 
his  command  an  army  of  sixty  thou^nd  knights  or  mUites ; 
who  were  bound,  upon  pain  of  confiscating  their  estates,  to 
attend  him  in  time  of  invasion,  or  to  quell  any  domestic  insur- 
rection.    Trade,   or   foreign   merchandise,   such  as  it  then 
was,  was  carried  on  by  the  Jews  and  Lombards,  and  the 
very  name  of  an  English  fleet,  which-  king  Edgar  had  ren- 
dered i  so  formidable,  was  utterly  unknown  to  Europe ;  the 
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nation  consisting  wholly  of  the  clergy,  who  were  also  the 
lawyers ;  the  barons,  or  great  lords  of  the  land ;  the  knights, 
or  soldiery,  who  were  the  subordinate  landholders ;  and  the 
burghers,  6r  inferior  tradesmen,  who  from  their  insignifi- 
cancy happily  retained,  in  their  socage  and  burgage  tenure, 
some  points  of  their  antient  freedom.  All  the  rest  were  vil<-  [  420  ] 
leins  or  bondmen.  (10) 

From  so  complete  and  well-concerted  a  scheme  of  servility, 
it  has  been  the  work  of  generations  for  our  ancestors,  to 
redeem  themselves  and  their  posterity  into  that  state  of  liberty 
which  we  now  enjoy :  and  which  therefore  is  not  to  be  looked 
upon  as  consisting  of  mere  encroachments  on  the  crown,  and 
infringements  on  the  prerogative,  as  some  slavish  and  nar* 
row-minded  writers  in  the  last  century  endeavoured  to  main* 
tain  :  but  as,  in  general,  a  gradual  restoration  of  that  antient 
constitution,  whereof  our  Saxon  forefathers  had  been  unjustly  ' 

derived,  partly  by  the  policy,  and  partly  by  the  force  of  the 
Norman.  How  that  restoration  has,  in  a  long  series  of  years, 
been  step  by  step  eflPected,  I  now  proceed  to  inquire. 

William  Rufus  proceeded  on  his  father's  plan,  and  in 
some  points  extended  it;  particularly  with  regard  to  the  forest- 
laws.  But  his  brother  and  successor,  Henry  the  first,  found 
it  expedient,  when  first  he  came  to  the  crown,  to  ingratiate 
himself  with  the  people ;  by  restoring  (as  our  monkish  histo* 
rians  tell  us)  the  laws  of  king  Edward  the  confessor.  The 
ground  whereof  is  this  :  that  by  charter  he  gave  up 'the  great 
grievances  of  marriage,  ward,  and  relief,  the  beneficial  pecu- 
niary yhitV^  of  his   feodal  tenures:  but  reserved  the  tenures 


(10)  Though  the  result  of  the  Norman  conquest  may,  in  process  of  timei 
have  been  very  nearly  what  is  here  described,  yet  it  may  be  questioned 
whether  the  whole  change  is  correctly  attributed  to  William  the  First. 
It  is  clear  that  he  made  the  laws  of  the  Confessor  the  foundation  of  bis 
own  code :  he  enjoins  obedience  to  them  generally,  with  those  additions 
which  he  had  thought  expedient ;  the  general  form  and  divisions  of  the 
municipal  government  remained  unaltered;  and  when  the  state  of  servitude 
to  which  he  reduced  the  country  is  dwelt  upon,  it  should  not  be  forgotten, 
that  he  fecilitated,  by  formal  provisions,  the  restoration  to  freedom  of  that 
part  of  the  population,  who  were  legal  slaves.  See  his  Laws  In  ^S^kins^ 
and  Turner's  History  of  England. 
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themselves,  for  the  same  military  purposes  that  his  father 
introduced  them.  He  also  abolished  the  cwfeu  *  /  for^^  though 
it  is  mentioned  in  our  laws  a  full  century  afterwards  ^,  yet  it 
is  rather  spoken  of  as  a  known  time  of  night  (so  denominated 
from  that  abrogated  usage)  than  as  a  still  subsisting  custom* 
There  is  extant  a  code  of  laws  in  his  name,  consisting  partly 
of  those  of  the  Confessor,  but  with  great  additions  and  alter* 
ations  of  his  own ;  and  chiefly  calculated  for  the  regulation 
of  the  county  courts.  It  contains  some  directions  as  to  crimes 
and  their  punishments  (that  of  theft  being  made  capital  in  his 
reign),  and  a  few  things  relating  to  estates,  particularly  as  to 
[  421  ]  the  descent  of  lands :  which  being  by  the  Saxon  laws  equally 
to  all  the  sons,  by  the  feodal  or  Norman  to  the  eldest  onlyy 
king  Henry  here  moderated  the  difference ;  directing  the 
eldest  son  to  have  only  the  principal  estate,  ^^  primum  pairit 
*<  feudtan^*  the  rest  of  his  estates,  if  he  had  any  othersy 
being  equally  divided  among  them  all.  On  the  other  hand, 
he  gave  up  to  the  clergy  the  free  election  of  bishops  and 
mitred  abbots :  reserving  however  these  ensigns  of  patronage, 
conge  d^edircj  custody  of  the  temporalties  when  vacant,  wad 
homage  upon  their  restitution.  (11)  He  lastly  united  again 
for  a  time  the  civil  and  ecclesiastical  courts,  which  union  was 
soon  dissolved  by  his  Norman  clergy :  and  upon  that  final 
dissolution,  the  cognizance  of  testamentary  causes  seems  to 
have  been  first  given  to  the  ecclesiastical  court.  The  rest 
remained  as  in  his  fiither's  time ;  fix>m  whence  we  may  easily 
perceive  how  fiu:  short  this  was  of  a  thorough  restitution  of 
king  Edward's,  or  the  Saxon  laws. 

Tmi  UMirper  Stephen,  as  the  manner  of  usurpers  is,  pro^ 
mised  much  at  his  accession,  especially  with  regard  to  redress- 
ing the  grievances  of  the  forest-laws,  but  performed  no  great 
matter  either  in  that  or  in  any  other  point.  It  is  fix>m  his 
reign,  however,  that  we  are  to  date  the  introduction  of  the 
Roman  civil  and  canon  laws  into  this  realm :  and  at  the  same 
tune  was  imported  the  doctrine  of  appeals  to  the  court  of 
Rome,  as  a  branch  of  the  canon  law. 

•  9pelm.CVM<.  X£.  IT.  /.  9S8.  Hen.lS99.        *  Stat.  Civ.  Land,  ISBdir.  I. 


(11)  See  ante,  p.  los.  b,43).; 
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By  the  time  of  king  Henry  the  second,  if  not  earlier,  the 
charter  of  Henry  the  first  seems  to  have  been  forgotten :  for 
we  find  the  claim  of  marriage,  ward,  and  relief,  then  flou- 
rishing in  full  vigour.  The  right  of  primogeniture  seems 
also  to  have  tacitly  revived,  being  found  more  convenient  for 
the  public  than  the  parcelling  of  estates  into  a  multitude  of 
minute  subdivisions.  However,  in  this  prince's  reign  much 
was  done  to  methodize  the  laws,  and  reduce  them  into  a 
regular  order ;  as  appears  from  that  excellent  treatise  of  Glan- 
vil ;  which,  though  some  of  it  be  now  antiquated  and  altered, 
yet,  when  compared  with  the  code  of  Henry  the  first} 
carries  a  manifest  superiority '.  Throughout  his  reign  also  C  ^^^  3 
was  continued  the  important  struggle,  which  we  have  had 
occasion  so  often  to  mention,  between  the  laws  of  England 
and  Rome ;  the  former  supported  by  the  strength  of  the  tern* 
poral  nobility,  when  endeavoured  to  be  supplanted  in  favour 
of  the  latter  by  the  popish  clergy.  Which  dispute  was  kept 
on  foot  till  the  reign  of  Edward  the  first :  when  the  laws  of 
England,  under  the  new  discipline  introduced  by  that  skilful 
commander,  obtained  a  complete  and  permanent  victory.  In 
the  present  reign  of  Henry  the  second,  there  are  four  things 
which  peculiarly  merit  the  attention  of  a  legal  antiquarian : 
1.  The  constitutions  of  the  parliament  at  Clarendon,  ^.  i>. 
11 64,  whereby  the  king  checked  the  power  of  the  pope  and 
his  clergy,  and  greatly  narrowed  the  total  exemption  they 
claimed  fi*om  the  secular  jurisdiction:  though  his  &rther  pro- 
gress  was  unhappily  stopped,  by  the  fiital  event  of  the  disputes 
between  him  and  archbishop  Becket.  3.  The  institution  of 
the  office  of  justices  in  eyre,  in  itinere :  the  king  having 
divided  the  kingdom  into  six  circuits  (a  little  different  fi'om  the 
present),  and  commissioned  these  new  created  judges  to  ad- 
minbter  justice,  and  try  writs  of  assise  in  the  several  counties. 
These  remedies  are  said  to  have  been  then  first  invented ; 
before  which  all  causes  were  usually  terminated  in  the  county 
courts,  according  to  the  Saxon  custom ;  or  before  the  king's 
justiciaries  in  the  aida  regis^  in  pursuance  of  the  Norman 
regulations.  The  latter  of  which  tribunals,  travelling  about 
with  the  king's  person,  occasioned  intolerable  expense  and 
delay  to  the  suitors;  and  the  fimner,  however  proper  tfgt 
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little  debts  and  minute  actions,  where  even  injustice  is  better 
than  proscrastination,  were  now  become  liable  to  too  much 
ignorance  of  the  law,  and  too  much  partiality  as  to  facts,  to 
determine  matters  of  considerable  moment  S.  The  intro- 
duction and  establishment  of  the  grand  assise,  or  trial  by  a 
special  kind  of  jury  in  a  writ  of  right,  at  the  option  of  the 
tenant  or  defendant,  instead  of  the  barbarous  and  Norman 
trial  by  battel.  4*.  To  this  time  must  also  be  referred  the 
introduction  of  escuage,  or  pecuniary  commutation  for  per- 
£  423  3  sonal  military  service;  which  in  process  of  time  was  the 
parent  of  the  antient  subsidies  granted  to  the  crown  by  parlia- 
ment, and  the  land-tax  of  later  times. 

Richard  the  first,  a  brave  and  magnanimous  prince,  was 
a  sportsman  as  well  as  a  soldier ;  and  therefore  enforced  the 
forest^Jaws  with  some  rigour ;  which  occasioned  many  dis* 
contents  among  his  people  ;  though  (according  to  Matthew 
Paris)  he  repealed  tlie  penalties  of  castration,  loss  of  eyes, 
and  cutting  off  the  hands  ^nd  feet,  before  inflicted  on  such  as 
transgressed  in  hunting ;  probably  finding  that  their  severity 
prevented  prosecutions.  He  also,  when  abroad,  composed  a 
body  of  naval  laws  at  the  isle  of  Oleron,  which  are  sdll  extant, 
and  of  high  authority ;  for  in  his  time  we  began  again  to  dis- 
cover, thfit  (as  an  island)  we  were  naturally  a  maritime  power. 
But  with  regard  to  civil  proceedings,  we  find  nothing  very 
remarkable  in  this  reign,  except  a  few  regulations  regarding 
the  J'ews,  and  the  justices  in  eyre :  the  king's  thoughts  being 
chiefly  taken  up  by  the  knight  errantry  of  a  croisade  against 
the  Saracens  in  die  holy  land. 

In  king  John's  time,  and  that  of  his  son  Henry  the  third, 
the  rigours  of  the  feodal  tenures  and  the  (brest-laws  were  so 
warmly  kept  up,  that  they  occasioned  many  insurrections  of 
the  barons  or  principal  feudatories:  which  at  last  had  this 
effect,  that  first  king  John,*  and  afterwards  his  son,  consented 
to  the  two  famous  charters  of  English  liberties,  magna  cartas 
and  carta  dejoresia.  Of  these  the  latter  was  well  calculated 
to  redress  many  grievances,  and  encroachments  of  the  crown, 
in  tha  exertion  of  forest-law:  and  the  former  confirmed  many 
liberties  of  the  church,  and  redressed  many  grievances 
incident  to  feodal  tenures,  of  no  small  moment  at  the  time  ; 
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though  now,  unless  considered  attentively  and  with  this  re- 
trospect, they  seem   but  of  trifling  concern.     But,    besides 
these  feodal  provisions, '  care  was  also  taken  therein  to  protect 
the  subject  against  other  oppressions,  then  frequently  arising 
from  unreasonable  amercements,  from  illegal  distresses,  or 
other  process  for  debts  or  services  due  to  the  crown,  and  from   r  424  ] 
the  t3a'annical  abuse  of  the  prerogative  of  purveyance  and 
pre-emption.     It  fixed  the  forfeiture  of  lands  for  felony  in 
the  same  manner  as  it  still  remains  ;  prohibited  for  the  future 
the  grants  of  exclusive  fisheries ;  and  the  erection  of  new 
bridges  so  as  to  oppress  the  neighbourhood.     With  respect 
to  private  rights :  it  established  the  testamentary  power  of 
the  subject  over  part  of  his  personal  estate,  the  rest  being  dis- 
tributed among  his  wife  and  children;  it  laid  down  the  law  of 
dower,  as  it  hath  continued  ever  since ;  and  prohibited  the 
appeals  of  women,  unless  for   the  death  of  their  husbands. 
In  matters  of  public  police  and  national  concern  :  it  enjoined 
an  uniformity  of  weights  and  measures;    gave,  new  encou- 
ragements to  commerce,  by  the  protection  of  merchant  stran- 
gers ;  and  forbad  the  alienation  of  lands  in  mortmain.     With 
regard  to  the  administration  of  justice:  besides  prohibiting 
all  denials  or  delays  of  it,  it  fixed  the  court  of  common  pleas 
at  Westminster,  that  the  suitors  might  no  longer  be  harassed 
with  following  the  king's  person  in  all  his  progresses  ;  and  at 
the  same  time  brought  the  trial  of  issues  home  to  the  very 
doors  of  the   freeholders,  by  directing  assises  to  be  taken 
in  the  proper  counties,  and  establishing  annual  circuits :  it 
also  corrected  some   abuses  then  incident  to  the   trials  by 
wager  of  law  and  of  battel ;  directing  the  regular  awarding 
of  inquest  for  life  or  member  j  prohibited  the  king's  inferior 
ministers  from  holding  pleas  of  the  crown,  or  trying  any 
criminal  charge,  whereby  many  forfeitures  might  otherwise 
have  unjustly  accrued  to  the  exchequer:  and  regulated  the 
time  and  place  of  holding  the  inferior  tribunals  of  justice, 
the  county-court,  sherifPs  tourn,  and  court-leet    It  confirmed 
and  established  the  liberties  of  the  city  of  London,  and  all 
other  cities,   boroughs,  towns,  and  ports  of  the  kingdom. 
And,  lastly,  (which  alone  would  have  merited  the  title  that  it 
bears,  of  ihe  great  charter,)  it  protected  every  individual  of 
the  nation  in  the  free  enjoyment*  of  his  life,  his  liberty,  and 
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his  property,  unless  declared  to  be  forfeited  by  the  judgment 
of  bis  peers,  or  the  law  of  the  land.  (11) 

C  425  2  However,  by  means  of  these  struggles,  the  pope  in  the 
reign  of  king  John  gained  a  still  greater  ascendant  here,  than 
he  ever  had  before  enjoyed;  which  continued  through  the 
long  reign  of  his  son  Heniy  the  third :  in  the  beginning  of 
whose  time  the  old  Saxon  trial  by  ordeal  was  also  totally 
abolished*  And  we  may  by  this  time  perceive,  in  Bracton's 
treatise,  a  still  farther  improvement  in  the  method  and  regu- 
larity of  the  common  law,  especially  in  the  point  of  plead- 
ings \  Nor  must  it  be  forgotten,  that  the  first  traces  which 
remain  of  the  separation  of  the  greater  barons  from  the  less, 
in  the  constitution  of  parliaments,  are  found  in  the  great 
charter  of  king  John ;  diough  omitted  in  that  of  Henry  III. : 
and  that,  towards  the  end  of  the  latter  of  these  reigns,  we 
find  the  first  record  of  any  writ  for  summoning  kn^hts,  citi- 
zens, and  burgesses  to  parliament  And  here  we  conclude 
the  second  period  of  our  English  legal  history. 

HI.  The  third  commences  with  the  reign  of  Edwaxd  the 
first,  who  hath  justly  been  styled  x)ur  English  Justinian.  For 
in  his  time  the  law  did  receive  so  sudden  a  perfection,  that 
sir  Matthew  Hale  does  not  scruple  to  affirm ',  that  more  was 
done  in  the  first  thirteen  years  of  his  reign  to  settle  and  esta- 
blish the  distributive  justice  of  the  kingdom,  than  in  all  the 
ages  since  that  time  put  together. 

It  would  be  endless  to  enumerate  all  the  particulars  of  these 
regulations;  but  the  principal  may  be  reduced  under  the 
followmg  general  heads.  1.  He  established,  confirmed,  and 
settled,  the  great  charter  and  charter  of  fbrests.  2.  He  gave 
a  mortal  wound  to  the  encroachments  of  the  pope  and  his 
clergy,  by  limiting  and  establishing  the  bounds  of  ecclesias- 
tical jurisdiction  :  and  by  obliging  the  ordinary,  to  whom  aU 

h  Hoi.  HiiL  C.  L.  156.  *  Ibid,  158. 


(11)  I  refer  the  reader  to  Mr.  Hallam't  excellent  remark9  on  the  jwiral 
reiults  of  Magna  Qiarta, 
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the  goods  of  intestates  at  that  time  belonged,  to  discharge 
the  debts  of  the  deceased.     3.  He  defined  the  limits  of  the 
several  temporal  courts  of  the  highest  jurisdiction,  those  of 
the  king's  bench,  common  pleas,  and  exchequer ;  so  as  they 
might  not  interfere  with  each  other's  proper  business :  to  do  [  426  ] 
which  they  must  now  have  recourse  to  a  fiction,  very  neces* 
sary  and  beneficial  in  the  present  enlarged  state  of  property. 
4.  He  settled  the  boundaries  of  the  inferior  courts  in  counties, 
hundreds,    and  manors;    confining  them   to  causes  of    no 
great  amount,  according  to  their  primitive  institution ;  though 
of  considerably  greater,  than  by  the  alteration  of  the  value  of 
money  they  are  now  permitted  to  determine.     5.  He  secured 
the  property  of  the  subject,  by  abolishing  all  arbitrary  taxes 
and  talliages,  levied  without  consent  of  the  national  council* 
6.  He   guarded  the  common  justice  of  the  kingdom  from 
abuses,  by  giving  up  the  royal  prerogative  of  sending  man* 
dates  to  interfere  in  private  causes.     7.  He  settled  the  form, 
solemnities,  and  effect,  of  fines  levied  in  the  court  of  com- 
mon pleas :  though  the   thing  itself  was  of  Saxon  original. 
8.  He  first  established  a  repository  for  the  public  records  of 
the  kingdom ;  few  of  which  are  antienter  than  the  reign  of 
his  father,  and  those  were  by  him  collected.     9.  He  improved 
upon  the  laws  of  king  Alfred,  by  that  great  and  orderly 
method  of  watch  and  ward,  for  preserving  the  public  peace 
and    preventing  robberies,    established    by   the    statute   of 
Windiester.      10.  He  settled   and   reformed   many  abuses 
incident  to  tenures,   and  removed   some   restraints   on  the 
alienation  of  landed  property,  by  the  statute  of  quia  emptores. 
II.  He  instituted  a  speedier  way  for  the  recovery  of  debts, 
by  granting  execution,  not  only  upon  goods  and  chattels,  but 
also  upon  lands,  by  writ  of  elegit  i  which  was  of  signal  be- 
nefit to  a  trading  people :  and   upon  the  same  commercial 
ideas,  he  also  allowed  the  diarging  of  lands  in  a  statute  mer- 
chant, to  pay  debts  contracted  in  trad^  contrary  to  all  feodal 
principles.     12.  He  effectually  provided  for  the  recovery  of 
advowsons,  as  temporal  rights;  in  which,   before,   the  law 
was  extremely  deficient.     13.  He  also  effectually  dosed  the 
great  gulpb,  in  which  all  the  landed  property  of  the  kingdom 
was  in  danger  of  being  swallowed,  by  his  reiterated  statutes 
of  mortmain ;  most  admirably  adapted  \o  meet  the  fi*auds 
that  had  then  been  devised,  though  afterwards  contrived  to  be 
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evaded  by  the  invention  of  uses.  14.  He  established  a  new 
limitation  of  property  by  the  ca-eation  of  estates-tail ;  con- 
oeming  tliegood  policy  of  which,  modem  times  have,  however, 
entertained  a  very  diiferent  opinion.  IS.  He  reduced  all 
Wales  to  the  subjection,  not  only  .of  the  crown,  but  in  great 
measure  of  the  laws,  of  England  (which  w^s  thoroughly  com- 
pleted in  the  reign  of  .Henry  the  eighth) ;  and  seems  lo  have 
entertained  a  design  of  doing  the  like  by  Scotland^  so  as  to 
have  formed  an  .entire  and  complete  union  of  the  island  of 
Great  Britain. 

I  MIGHT  continue  this  ^^talogue  much  £sirtlier — but  upon 
the  whole  we  may  observe,  tliat  the  very  scheme  and  model 
of  the  administration  of  common  justice  between  party  and 
party,  was  entirely  settled  by  this  king  ^:  and  has  continued 
neaily  the  same,  in  all  succeeding  ages,  to  this  day,  abating 
some  few  alterations,  which  the  humour  or  necessity  of  sub- 
sequent times  hath  occasioned.  The  forms  of  writs,  by  whick 
actions  are  commenced,  were  perfected. in  his  reign,  and 
established  as  models  for  posterity.  The  pleadings,  conse- 
quent upon  the  writs,  were  then  short,  nervous,  and  .per- 
spicuous; not  intricate,  verbose,  and  formal.  The  iegal 
treatises,  written  in  his  time,  as  Britton,  Fleta,  .Hengham, 
and  the  rest,  are,  for  the  most  part,  law  at  this  day ;  or  at. 
least  *a>et^e  so,  till  the  alteration  of  tenures  took  place.  And, 
to  conclude,  it  is  from  this  period,  from  the  exact K7&5^rt«/fm 
of  magna  catia^  rather  than  from  it's  makittg  or  renewal^  ia 
the  days  of  his  grandfather  and  iather,  that  ^the  liberty  of 
Englishmen-  began  again  to  rear  it's  head  ;  though  the  weight 
of  the  military  tenures  hung  heavy  upon  it  ^for  many  a^es 
after. 

• 

'I  CANNOT  give  a  better  proof  erf"  the  excellence  of  his  con- 
stitutions, than  that  from  his  time  to  that  of  Henry  the  eighth 
there '  happened  very  few,  and  those  not  very  considerable, 
alterations  in  t^e  legal  forms  of  proceedings.  As  to  matter 
6f  substance:  the  old  Gothic  powers  of  electing  the  principal 
subordinate  magistrates,  the  sheriff,  and  ^  conservators  of 
rX  428  ]  the  peace,  were  taken  from  the  people  in  (the  reigns  of  Ed- 
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ward  II.  and  Edward  III. ;  and  justices  of  the  peace  were 
established  instead  of  the  latter.    In  the  reign  also  of  Edward 
the  third  the  parliament  is  supposed  most  probably  to  have 
assumed  it's  present  form  ;  by  a  separation  of  the  commons 
from  the  lords.  (12)     The  statute  for  defining  and  ascertain- 
ing ,  treasons  was  one  of  the  first  productions  of  this  new- 
modelled  Assembly;  and  the  translation  of  the  law  proceedings 
from  French  into  Latin  another.    Much  also  was  done,  under 
the  auspices  of  this  magnanimous  princ^  for  establishing  our 
domestic   manufactures;    by  prohibiting  the  exportation  of 
English  wool,  and  the  importation  or  wear  of  foreign  cloth  or 
furs ;  and  by  encouraging  cloth-workers  from  other  countries 
to  settle  here.     Nor  was  the  legislature  inattentive  to  many 
other  branches  of   commerce,    or  indeed  to  commerce  in 
general :  for,  in  particular,  it  enlarged  the  credit  of  the  mer- 
chant, by  introducing  the  statute  st^le :  whereby  he  might 
the  more  readily  pledge  his  lands  for  the  security  of  his  mer- 
cantile debts.     And,  as  personal  property  now  grew  by  the 
extension  of  trade,  to  be  much  more  considerable  than  for- 
merly, care  was  taken,    in   case  of  intestacies,    to  appoint 
administrators  particularly  nominated  by  the  law,  to  distribute 
that  personal  property  among  the  creditors  and  kindred  of 


(12)  Mr.  Halhun  places  this  event  earlier;  in  the  lUh  E.  1.  the  Com- 
mons sate  at  Acton  Burnell,  while  the  Lords  were  sitting  at  Shrewsbury : 
and  a  division  of  the  houses  may  be  traced  with  more  or  less  clearness  from 
the  Parliamentary  Rolls  in  the  8th,  9th,  and  19th  years  of  Ed.  2.,  and  the 
1  Ed.  7.    Mr.  Hallam  indeed  argues  that  it  is  highly  improbable  that  the 
two  houses  ever  intermingled  in  voting,  because  their  respective  money 
graDt»  almost  umformly  varied  in  amount,  and  because  it  cannot  be  con* 
ceived  that  the  lords  would  have  suffered  the  commons,  who  were.  numeri<^ 
tally  a  large  majority,  to  have  interfered,  and  thereby  acquired  an-  over> 
powering  influence,  in  their  deliberations.  When,  however,  the  insignificance - 
of  the  Commons,  in  the  infancy  of  their  assembling,  is  considered,  theforce* 
of  thb  latter  argument  is  much  weakened ;  thdr  numerical  majority  would, 
have  been  of  little  account  in  the  eyes  of  the  peers.    It  is  probable,  indeed,, 
that  in  the  beginning,  the  general  business  of  the  commons  was  to  petition 
for  alterations  of  the  law,  and  to  grant  their  money :  in  these  two  depart-- 
ments  we  may  suppose  that  they  were  allowed  to  come  to  their  own' 
resolntions  by  themselves,,  and  did  not  interfere  with  the  lords  in  theirs ; 
in  measures  of  general  government  tbw  office  perhaps  was  rather  to  assent 
to  the  lesolves  of  the  king  and  lords  ^han  to  deliberate  as  a  distinct  bodjc^ 
See  Halli».  Midd.  Age8,.clv.  ^:  X,  '^ 
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the  deceased,  which  before  had  been  usually  applied,  by  the 
officers  of  the  ordinary,  to  uses  then  denominated  pious. 
The  statutes  also  of  praemunire,  for  efiectually  depressing  the 
civil  power  of  the  pope,  were  the  work  of  this  and  the  sub- 
sequent reign.  And  the  establishment  of  a  laborious  parochial 
clergy,  by  the  endowment  of  vicarages  out  of  the  overgrown 
possessions  of  the  monasteries,  added  lustre  to  the  dose  of  the 
fourteenth  century :  though  the  seeds  of  the  general  reform- 
ation, which  were  thereby  first  sown  in  the  kingdom,  were 
almost  overwhelmed  by  the  spirit  of  persecution,  introduced 
into  the  laws  of  the  land  by  the  influence  of  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  seventh,  the  civil  wars 
and  disputed  titles  to  the  crown  gave  no  leisure  for  farther 
r  429  1  juridical  improvement;  "  nam  silent  leges  inter  arma^ — And 
yet  it  is  to  these  very  disputes  that  we  owe  the  happy  loss  o( 
all  the  dominions  of  the  crown  on  the  continent  oi  France ; 
which  turned  the  minds  of  our  subsequent  princes  entirely  to 
domestic  concerns.  To  these  likewise  we  owe  the  method  of 
barring  entails  by  the  fiction  of  common  recoveries  ;  invented 
originally  by  the  clergy,  to  evade  the  statutes  of  mortmain, 
but  introduced  under  Edward  the  fourth,  for  the  purpose  of 
unfettering  estates,  and  making  them  more  liable  to  forfeiture : 
while,  on  the  other  hand,  the  owners  endeavoured  to  protect 
them  by  the  universal  establishment  of  uses,  another  of  the 
derica]  inventk>ns.  (IS) 

In  the  reign  of  king  Henry  the  seventh,  his  ministers  (not 
to  say  the  king  himself)  were  more  industrious  in  hunting 
out  prosecutions  «pon  old  and  forgotten  penal  laws,  in  order 
to  extort  money  fix>m  the  subject,  than  in  fi-amiiig  any  new 
beneficial  regulations.  For  the  distinguishing  character  of 
this  reign  was  that  of  amassing  treasure  in  the  king's  cofiers, 
by  every  means  that  could  be  devised:  and  almost  every 
alteration  in  the  laws,  however  salutary  or  otherwise  in  their 


(13)  Id  the  reign  of  H.(5.  mariy  uieiful  statutes  passed  relKtive  to  I^ 
and  judicial  proceedings,  the  conduct  of  sherifis  and  their  officers,  the  qua- 
lification of  jurors,  and  their  .paniAioiient  for  corrupt  verdicts.  In  this 
ragn  also  the  tight  of  peeresses  to  a  ttiai  by  peers  was  ascertainei. 
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future  consequences,  had  this  and  this  only  for  their  great  and 
immediate  object.  To  this  end  the  court  of  star-chamber  was 
new-modelled,  and  armed  with  powers,  the  most  dangerous 
and  unconstitutional,  over  the  persons  and  properties  of  the 
subject  Informations  were  allowed  to  be  received,  in  lieu 
of  indictments,  at  the  assises  and  sessions  of  the  peace,  in 
order  to  multiply  fines  and  pecuniary  penalties.  The  statute 
of  fines  for  landed  property  was  craftily  and  covertly  con- 
trived, to  facilitate  the  destruction  of  entails,  and  make  the 
owners  of  real  estates  more  capable  to  forfeit  as  well  as  to 
aliene.  The  benefit  of  clergy  (which  so  oflen  intervened  to 
stpp  attainders  and  save  the  inheritance)  was  now  allowed 
only  once  to  lay  ofienders  who  only  could  have  inheritances 
to  lose.  A  writ  of  capias  was  permitted  in  all  actions  on  the 
case,  and  the  defendant  might  in  consequence  be  outlawed ; 
because  upon  such  outlawry  his  goods  became  the  property 
of  the  crown.  In  short,  there  is  hardly  a  statute  in  this  reign, 
introductive  of  a  new  law  or  modifying  the  old,  but  what  [  430  ] 
either  directly  or  obliquely  tended  to  the  emolument  of  the 
exchequer. 

IV.  This  brings  us  to  the  fourth  period  of  our  legal  his- 
tory, viz.  the  reformation  of  religion,  under  Henry  the  eighth, 
and  his  children ;  which  opens  an  entirely  new  scene  in  eccle- 
siastical matters ;  the  usurped  power  of  the  pope  being  now 
for  ever  routed  and  destroyed,  all  his  connections  witfi  this 
island  cut  oS^  the  crown  restored  to  it's  supremacy  over  spi- 
ritual men  and  causes,  and  the  patronage  of  bishoprics  being 
once  more  indisputably  vested  in  the  king.  And,  had  the 
spiritual  courts  been  at  this  time  re-united  to  the  civil,  we 
should  have  seen  the  old  Saxon  constitution  with  regard  to 
ecclesiastical  polity  completely  restored. 

With  regard  also  to  our  civil  polity,  the  statute  of  wills, 
and  the  statute  of  uses  (both  passed  in  the  reign  of  this 
prince),  made  a  great  alteration  as  to  property :  the  former, 
by  allowing  the  devise  of  real  estates  by  will,  which  before 
was  in  general  forbidden;  the  latter,  by  endeavouring  to 
destroy  the  intricate  nicety  of  uses,  though  the  narrowness  and 
pedantry  of  the  courts  of  common  law  prevented  this  statute 
from  having  it's  fiill  beneficial  eflfect.  ^  And  thence  the  courts  of 
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equity  assumed  a  jurisdiction,  dictated  by  comDH)n  justice  and 
cooimon  sense:  which  however  arbitrarily  exercised  or  pro- 
ductive of  jealousies  in  it's  infancy,  has  at  length  been  matured 
into  a  most  elegant  system  of  rational  jurisprudence;  the 
principles  of  which  (notwithstanding  they  may  diflfer  in  forms) 
are  now  equally  adopted  by  the  courts  of  both  law  and  equity. 
From  the  statute  of  uses,  and  another  statute  of  the  same 
antiquity  (which  protected  estates  for  years  from  being  de- 
stroyed by  the  reversioner),  a  remarkable  alteration  took  place 
in  the  mode  of  conveyancing :  the  antient  assurance  by  feoff- 
ment and  livery  upon  the  land  being  now  very  seldom  prac- 
tised, since  the  more  easy  and  more  private  invention  of 
transferring  property,  by  secret  conveyances  to  uses,  and  long 
terms  of  years  being  now  continually  created  in  mortgages 
[  481  ]  and  family  setdements,  which  may  be  moulded  to  a  thousand 
useful  purposes  by  the  ingenuity  of  an  able  artist. 

The  farther  attacks  in  this  reign  upon  the  immunity  of 
estates-tail,  which  reduced  them  to  little  more  than  the  condi- 
tional fees  at  the  common  law,  before  the  passing  of  the  statute 
de  donis  s  the  establishment  of  recognizances  in  the  nature  of  a 
statute-sti^le,  for  faoilitating  the  raising  of  money  upon  landed 
security  ;  and  the  introduction  of  the  bankrupt  laws,  as  well 
for  the  punishment  of  the  fraudulent,  as  the  relief  of  the  un- 
fortunate, trader ;    all  these  were  capital  alterations  of  our 
legal  polity,  and  highly  convenient  to  that  character,  which 
the  English  began  now  to  re-assume,  of  a  great  commercial 
people.     The  incorporation  of   Wales  with    England,   and 
the  more  uniform  administration   of  justice,  by  destroying 
some  counties  palatine,  and  abridging  the  unreasonable  pri- 
vileges of  such  as  remained,  added  dignity  and  strength  to 
the  monarchy;  and,    together  with  the  numerous  improve- 
ments before  observed  upon,  and  the  redress  of  many  griev- 
ances and  oppressions  which  had  been  introduced  by  his 
&ther,  will  ever  make  the  administration  of  Henry  VIIL  a 
very  disdnguished  ssra  in  the  annals  of  juridical  history. 

It  must  be  however  remarked,  that  (particularly  in  his 
latter  years)  the  royal  prerogative  was  then  strained  to  a  very 
tyrannical  and  oppressive  height;  and,  what  was  the  worst 
circumstance,   it's  encroachments  were  established  by  law. 
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under  the  sanction  of  those  pusillanimous  parliaments,  one  of 
which,  to  it's  eternal  disgrace,  passed  a  statute,  whereby  it  was 
enacted  that  the  king's  proclamations  should  have  the  force  of 
acts  of  parliament;  and  others  concurred  in  the  creation  of 
that  amazing  heap  of  wild  and  new-fangled  treasons,  which 
were  slightly  touched  upon  in  a  former  chapter  *.  Hi^pily 
for  the  nation,  this  arbitrary  reign  was  succeeded  by  the 
minority  of  an  amiable  prince ;  during  the  short  sunshine  of 
which,  great  part  of  these  extravagant  laws  were  repealed. 
And,  to  do  justice  to  the  shorter  reign  of  queen  Many,  many 
salutary  and  popular  laws,  in  civil  matters,  were  made  under  [  4S2  ] 
her  administration ;  perhaps  the  better  to  reconcile  the  people 
to  the  bloody  measures  which  she  was  induced  to  pursue, 
for  the  re-establishment  of  religious  slavery :  the  well-con- 
certed schemes  for  effecting  which,  were  (through  the  provi- 
dence of  God)  defeated  by  the  seasonable  accession  of  queen 
Elizabeth. 

The  religious  liberties  of  the  nation  being,  by  that  happy 
event,  established  (we  trust)  on  an  eternal  basis;  (though 
obliged  in  their  infancy  to  be  guarded,  against  papists  and 
other  non-conformists,  by  laws  of  too  sanguniary  a  nature,) 
the  ibrest-laws  having  fisJlen  into  disuse ;  and  the  administra- 
tion of  civil  rights  in  the  courts  of  justice  being  carried  on  in 
a  regular  course,  according  to  the  wise  institutions  of  king 
Edward  the  first,  without  any  material  innovations  ;  all  the 
principal  grievances  introduced  by  the  Norman  conquest  seem 
to  have  been  gradually  shaken  off,  and  our  Saxon  constitu- 
tion restored,  with  considerable  improvements :  except  only 
in  the  continuation  of  the  military  tenures,  and  a  few  other 
points,  which  still  armed  the  crown  with  a  very  oppressive 
and  dangerous  prerogative.  It  is  also  to  be  remarked  that 
the  spirit  of  enriching  the  clergy  and  endowing  religious 
houses  had  (through  the  former  abuse  of  it)  gone  over  to  such 
a  contrary  extreme,  and  the  princes  of  the  house  of  Tudor 
and  their  favourites  had  &llen  with  such  avidity  upon  the 
spoils  of  the  church,  that  a  decent  and  honourable  mainte- 
nance was  wanting  to  many  of  the  bishops  and  clergy.  This 
produced  the  restraining  statutes,  to  prevent  the  alienations 

>  See  p«g.  86. 
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of  lands  and  tithes  belonging  to  the  church  and  universities. 
The  number  of  indigent  persons  being  also  greatly  increased, 
bj  withdrawing  the  alms  of  the  monasteries,  a  plan  was 
formed  in  the  reign  of  queen  Elizabeth,  more  humane  and 
beneficial  than  even  feeding  and  clothing  of  millions ;  by 
aflPording  them  the  means  (with  proper  industry)  to  feed  and 
to  clothe  themselves.  And,  the  farther'any  subsequent  plans 
for  maintaining  the  poor  have  departed  from  this  institution, 
*  the  more  impracticable  and  even  pernicious  their  visionary 

attempts  have  proved. 

[  483  ]       However,  considering  the  reign  of  queen  Elizabeth  in  a 
great  and  political  view,  we  have  no  reason  to  regret  many 
subsequent  alterations   in   the   English   constitutbn.      For, 
though  in  general  she  was  a  wise  and  excellent  princess,  and 
loved  her  people ;  though  in  her  time  trade  flourished,  riches 
increased,  the  laws  were  duly  administered,  the  nation  was 
respected  abroad,  and  the  people  happy  at  home :  yet,  the 
increase  of  the  power  of  the  star-chamber,  and  the  erection 
of  the  high  commission  court  in  matters  ecclesiastical,  were 
the  work  of  her  reign.     She  also  kept  her  parliaments  at  a 
very  awful  distance :  and  in  many  particulars  she,  at  times, 
would  carry  the  prerogative  as  high  as  her  most  arbitrary 
predecessors.  It  is  true,  she  very  seldom  exerted  this  preroga- 
tive, so  as  to  oppress  individuals ;  but  still  she  had  it  to  exert : 
and  therefore  the  felicity  of  her  reign  depended  more  on  her 
want  of  opportunity  and  inclination,  than  want  of  power,  to 
play  the  tyrant.      This  is  a  high  encomium  on  her  merit ;  but 
at  the  same  time  it  is  sufficient  to  shew,  that  these  were  not 
those  golden  days  of  genuine  liberty  that  we  formerly  were 
taught  to  believe :  for,  surely,  the  true  liberty  of  the  subject 
consists  not  so  much  in  the  gracious  behaviour,  as  in  the 
limited  power  of  the  sovereign. 

The  great  revolutions  that  had  happened,  in  manners  and 
in  property,  had  paved  the  way,  by  imperceptible  yet  sure 
degrees,  for  as  great  a  revolution  in  government :  yet,  while 
that  revolution  w^  effecting,  the  crown  became  more  arbi- 
trary than  ever,  by  the  progress  of  those  very  means,  which 
afterwards  reduced  it's  power.  It  is  obvious  to  every  observer, 
that,  till  the  close  of  the  Lancastrian  civil  wars,  the  property 
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and  the  power  of  the  nation  were  chiefly  divided  between  the 
king,    the  nobility,    and   the   clergy.      The  commons  were 
generally  in  a  state  of  great  ignorance ;  their  personal  wealth, 
before  the  extension  of  trade,  was  comparatively  small .;  and 
the  nature  of  their  landed  property  was  such,  as  kept  them 
in  continual  dependence  upon  their  feodal  lord,  being  usually 
some  powerful  baron,  some  opulent  abbey,  or  sometimes  the 
king  himself.      Though   a  notion  of   general    liberty  had   [  434 
strongly  pervaded  and  animated  the  whole  constitution,  yet 
the  particular   liberty,    the   natural   equality,    and   personal 
independence  of  individuals,  were  little  regarded  or  thought 
of;  nay,  even  to  assert  them  was  treated  as  the  height  of 
sedition  and  rebellion.     Our  ancestors  heard,  with  detestation 
and  horror,  those  sentiments  rudely  delivered,  and  pushed  to 
most  absurd  extremes,  by  the  violence  of  a  Cade  and  a  Tyler, 
which  have  since  been  applauded,  with  a  zeal  almost  rising 
to  idolatry,  when  softened  and  recommended  by  the  eloquence, 
the  moderation,  and  the  arguments  of  a  Sidney,  a  Locke, 
and  a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the 
prepress  of  religious  reformation,  began  to  be  universaUy  dis^ 
seminated ;  when  trade  and  navigation  were  suddenly  carried 
to  an  amazing  extent,  by  the  use  of  the  compass  and  the 
consequent  discovery  of  the  Indies ;  the  minds  of  men,  thus 
enlightened  by  science  and  enlarged  by  observation  and  travel, 
began  to  entertain  a  more  just  opinion  of  the  dignity  and  rights 
of  mankind.  An  inundation  of  wealth  flowed  in  upon  the 
merchants,  and  middling  rank ;  while  the  two  great  estates 
of  the  kingdom,  which  formerly  had  balanced  the  prerogative^ 
the  nobility  and  clergy,  were  greatly  impoverished  and  weak- 
ened. The  popish  clergy,  detected  in  their  frauds  and  abuses, 
exposed  to  the  resentment  of  the  populace,  and  stripped  of 
their  lands  and  revenues,  stood  trembling  for  their  very 
existence.  The  nobles,  enervated  by  the  refinements  of 
luxury  (which  knowledge,  foreign  travel,  and  the  progress 
of  the  politer  arts,  are  too  apt  to  introduce  with  themselves), 
and  fired  with  disdain  at  being  rivalled  in  magnificence  by 
the  opulent  citizens,  fell  into  enormous  expenses ;  to  gratify 
which  they  were  permitted,  by  the  policy  of  the  times,  to 
dissipate  their  overgrown  estates,  and  alienate  their  antient 
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patrimonies.  This  gradually  reduced  their  power  and  their 
influence  within  a  very  moderate  bound :  while  the  king,  by 
the  spoil  of  the  monasteries  and  the  great  increase  of  the 
customs,  grew  rich,  independent,  and  haughty  :  and  the  com- 
C  495  ]  mons  were  not  yet  sensible  of  the  strength  they  had  acquired, 
nor  urged  to  examine  it^s  extent  by  new  burthens  or  oppres- 
sive taxations,  during  the  sudden  opulence  of  the  exchequer. 
Intent  upon  acquiring  new  riches,  and  happy  in  being  fireed 
from  the  insolence  and  tyranny  of  the  orders  more  imme- 
diately above  them,  they  never  dreamed  of  opposing  the  pFe- 
rogative  to  which  they  had  been  so  little  accustomed ;  much 
less  of  taking  the  lead  in  opposition,  to  which  by  theit  weight 
and  their  property  they  were  now  entitled.  (14)  The  latter 
years  of  Henry  the  eighth  were  therefore  the  times  of  the 
greatest  despotism  that  have  been  known  in  this  island  since 
the  death  of  William  the  Norman :  the  prerogative  as  it  then 
stood  by  coipmon  law  (and  much  more  when  extended  by 
act  of  parliament),  l)eing  too  large  to  be  endured  in  a  land  of 
liberty. 

Queen  Elizabeth,  and  the  intermediate  princes  of  the 
Tudor  line,  had  almost  the  same  legal  powers,  and  sometimes 
exerted  them  as  roughly,  as  their  father  king  Henry  the 
eighth.  But  the  critical  situation  of  that  princess  with  regard 
to  her  legitimacy,  her  religion,  her  enmity  with  Spain,  and 
her  jealousy  of  the  queen  of  Scots,  occasioned  greater  cau- 
tion in  her  conduct.  She  probably,  or  her  able  advisers, 
bad  penetration  enough  to  discern  how  the  power  of  the 
kingdom  had  gradually  shifted  it'3  channel,  and  wisdom 
enough  not  to  provoke  the  comm<Mis  to  discover  and  feel 


(14)  There  are  not  waoaing  instances,  however,  at  the  close  of  the  reign 
of  E.3.,  all  through  that  of  Rich. 3.,  and  even  in  that  of  H.5.  of  the  exer- 
cise of  great  power  and  influence  by  the  commons ;  but  in  general  these 
were  instances  of  their  acting  in  union  with  a  party  in  the  House  of  Lords, 
to  the  restraint  of  the  prerogative;  and  in  the  instances  of  Ed. 5.  and 
Rich.  s.  advantage  was  evidently  t^ken  of  a  temporary  weakness,  or  great 
unpopularity  in  the  crown.  In  the  case  of  H.  5.  there  seems  to  be  clear 
proof  of  a  substantive  weight  and  influence  in  the  commonSf  when  they 
procured  a  promise  that  a  stop  should  be  put  to  the  practice  of  framing 
itatutes  upon  their  petitions,  with  such  additions  and  omissions  as  made 
the  former  very  diflerent  from  that  vhich  the  latter  had  prayed  fon 
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their  strength.  She  therefore  drew  a  veil  over  the  odious 
part  of  prerogative ;  which  was  never  wantonly  thrown  aside, 
but  only  to  answer  some  important  purpose :  and,  though  the 
royal  treasury  no  longer  overflowed  with  the  wealth  of  the 
clergy,  which  had  been  all  granted  out,  and  had  contributed 
to  enrich  the  people,  she  asked  for  supplies  with  such  moder- 
ation, and  managed  them  with  so  much  ceconomy,  that  the 
commons  were  happy  in  obliging  her.  Such,  in  short,  were 
her  circumstances,  her  necessities,  her  wisdom,  and  her  good 
disposition,  that  never  did  a  prince  so  long  and  so  entirely 
for  the  space  of  half  a  century  together,  reign  in  the  affec- 
tions of  the  people. 

On  the  accession  of  king  James  I.,  no  new  degree  of  royal  [  436  ] 
power  was  added  to,  or  exercised  by  him ;  but  such  a  sceptre 
was  too  weighty  to  be  wielded  by  such  a  hand.  The  unrea- 
sonable and  imprudent  exertion  of  what  was  then  deemed  to 
be  prerogative,  upon  trivial  and  unworthy  occasions,  and 
the  claim  of  a  more  absolute  power  inherent  in  the  kingly 
oiBce  than  had  ever  been  carried  into  practice,  soon  awakened 
the  sleeping  lion.  The  people  heard  witli  astonishment  doc- 
trines preached  from  the  throne  and  the  pulpit,  subversive  of 
liberty  and  property,  and  all  the  natural  rights  of  humanity. 
They  examined  into  the  divinity  of  this  claim,  and  found  it 
weakly  and  fallaciously  supported:  and  common  reason 
assured  them,  that  if  it  were  of  human  origin,  no  constitution 
could  establish  it  without  power  of  revocation,  no  precedent 
could  sanctify,  no  length  of  time  could  confirm  it  The  leaders 
felt  the  pulse  of  the  nation,  and  found  tliey  had  ability  as 
well  as  inclination  to  resist  it :  and  accordingly  resisted  and 
opposed  it,  whenever  the  pusillanimous  temper  of  the  reigning 
monarch  had  courage  to  put  it  to  the  trial ;  and  they  gained 
some  little  victories  in  the  cases  of  concealments,  monopolies, 
and  the  dispensing  power.  In  the  mean  time,  very  little  was 
done  for  the  improvement  of  private  justice,  except  the 
abolition  of  sanctuaries,  and  the  extension  of  the  bankrupt 
laws,  the  limi^tion  of  suits  and  actions,  an^  the  regiilating 
of  informations  upon  penal  statutes.  For  J  canpot  class  the 
laws  against  witchcraft  aqd  conjuration  under  the  head  of 
improvements ;  nor  did  the  dispute  between  lord  Ellesmere 
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and  sir  Edward  Coke,  concerning  the  powers  of  the  court  of 
chancery,  tend  much  to  the  advancement  of  justice.  (15) 

Indeed  when  Charles  the  first  succeeded  to  the  crown  of 
his  fisither,  and  attempted  to  revive  some  enormities,  which 
had  been  dormant  in  the  reign  of  king  James,  the  loans  and 
benevolences  extorted  from  the  subject,  the  arbitrary  impri- 
sonments for  refusal,  the  exertion  of  martial  law  in  time  of 
peace,  and  other  domestic  grievances,  clouded  the  morning  of 
[  437  1  ^At  misguided  prince's  reign ;  which,  though  the  noon  of  it 
began  a  little  to  brighten,  at  last  went  down  in  blood,  and  left 
the  whole  kingdom  in  darkness.  It  must  be  acknowledged 
that,  by  the  petition  of  right,  enacted  to  abolish  these  en- 
croachments, the  English  constitution  received  great  alteration 
and  improvement  But  there  still  remained  the  lat^it  power 
of  the  forest-laws,  which  the  crown  most  unseasonably  revived* 
The  legal  jurisdiction  of  the  star-chamber  and  hi^  commis* 
sion  courts  was  also  extremely  great ;  though  their  usurped  au* 
thority  was  still  greater.  And  if  we  add  to  these  the  disuse  of 
parliaments,  the  ill-timed  zeal  and  despotic  proceedings  of  the 
ecclesiastical  governors  in  matters  of  mere  indifierence,  to- 
gether  with  the  arbitrary  levies  of  tonnage  and  poundage^ 
ship-money,  and  other  projects,  we  may  see  grounds  mos 
amply  sufficient  for  seeking  redress  in  a  legal  constituticHial 
way.  This  redress,  when  sought,  was  also  constitutionally 
^  given :  for  all  these  oppressions  were  actually  abolished  by  the 
king  in  parliament,  before  the  rebellion  broke  out,  by  the 
several  statutes  for  triennial  parliaments,  for  abolishing  the 
star-chamber  and  high  commission  courts,  for  ascertaining 
the  extent  of  forests  and  forest-laws,  for  renouncing  ship« 
money  and  other  exactions,  and  for  giving  up  the  prerogative 
of  knighting  the  king's  tenants  in  capite  in  consequence  of 
their  feodal  tenures ;  though  it  must  be  acknowledged  that 


(15)  To  the  author's  short  list  of  improvements  in  the  law  in  the  reign 
of  J.  1.  may  be  added  the  statutes  for  extending  the  benefit  of  cleigy  to 
women  m  certain  offences,  the  restriction  upon  costs  in  certain  friFolous 
actions,  and  the  salutary  assistance  afibrded  to  magistrates  in  their  defence 
to  acttona  brought  jag^inst  them  for  things-done  in  the  azecution  of  thiir 
offiot. 
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these  concessions  were  not  made  with  so  good  a  grace,  as  to 
conciliate  the  confidence  of  the  people.  Unfortunately/ 
either  by  his  own  mismanagement,  or  by  the  arts  of  his 
enemies,  the  king  had  lost  the  reputation  of  sincerity,  which 
is  the  greatest  unhappiness  that  can  befal  a  prince.  Thou^' 
he  formerly  had  strained  his  prerogative,  not  only  beyond 
what  the  genius  of  the  present  times  would  bear,  but  also 
beyond  t)ie  examples  of  former  ages,  he  had  now  consented 
to  reduce  it  to  a  lower  ebb  than  was  consistent  with  mo- 
narchical government.  A  conduct  so  opposite  to  his  temper 
and  principles,  joined  with  some  rash  actions  and  unguarded 
expressions,  made  the  people  suspect  that  this  condescension 
was  merely  temporary.  Flushed  therefore  with  the  success 
they  had  gained^  fired  with  resentment  for  past  oppressions, 
and  dreading  the  consequences  if  the  king  should  regain  his  [  488  ] 
power,  the  popular  leaders  (who  in  all  ages  have  called  them- 
selves the  people)  began  to  grow  insolent  and  ungovernable : 
their  insolence  soon  rendered  them  desperate  :  and  despair  at 
length  fbrced  them  to  join  with  a  set  of  military  hypocrites 
and  enthusiasts,  who  overturned  the  church  and  monarchy, 
and  proceeded  with  deliberate  solemnity  to  the  trial  and  mur^ 
der  of  their  sovereign. 

i  PASS  by  the  crude  and  abortive  schemes  for  amending 
the  laws  in  the  times  of  confusion  which  followed ;  the  most 
promising  and  sensible  whereof  (such  as  the  establishment  of 
new  trials,  the  abolition  of  feodal  tenures,  the  act  of  navi- 
gation, and  some  others)  were  adopted  in  the  (16) 


(16)  Perhaps  the  author  dismissefl  with  too  little  ceremony  the  labours 
of  the  parliament  collected  in  Scobell's  Statute  Book.  I  will  mention  two 
Tery  important  ordinances;  that  of  1654,  c.  36.  against  duelling,  and  that 
of  the  same  year,  c  44.  for  regulating  the  high  court  of  Chancery.  The 
first,  besides  some  regulations  which  go  to  preyent  the  giving  or  accepting 
of  challengesy  makes  all  deaths  which  happen  in  duels  murder;  and  the 
ofience,  both  of  principals  and  seconds  when  death  does  not  ensue,  punish* 
able  with  banishment  for  life.  The  latter  contains  long  and  elaborate  . 
rules  for  the  jurisdiction  and  proceedings  of  the  court  of  chancery,  from  ' 
which,  perhaps,  some  useful  matter  might  be  derived,  even  in  the  present 
day. 
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y.  Frnv  period,  which  I  am  next  to  pientiDB,  w.  after 
the  festoradon  of  king  Charles  II.  Immediately  upon  which, 
the  [principal  remaining  grieyance^  tlie  doctrine  and  conse- 
qa0nces  of  militaiy  tenures,  were  taken  away  and  abolished, 
cadc^t  in  the  instance  of  corruption  of  inheritable  blood, 
xipotx  attainder  of  treason  and  febny.  And  though  the  mo* 
oajch,  in  whose  person  the  royal  government  was  restored, 
and  with  it  our  antient  constitution,  deserves  no  ccmimend* 
aljon  from  posterity,  yet  in  his  reign  (wicked,  sanguinary, 
a^id  turbulent  as  it  was),  the  concurrence  oi  happy  ckcum- 
sfances  was  such,  that  from  thence  we  may  date  not  only  the 
rfKistablishment  of  our  church  and  monarchy,  but  also  the 
complete  restitution  of  EngUsh  liberty,  for  the  first  time 
sinoe  itfs  total  abolition  at  the  conquest  For  therein  not 
only  these  slavish  tenures,  the  badge  of  foreign  dominion,  with 
all  their  ofipressive  appendages,  were  removed  from  incumber- 
ing tjie  estates  of  the  subject;  but  also  an  additional  security 
of  his  person  from  imprisonment  was  obtained  by  that  f^eat 
bulwark  of  our  constitution,  the  habeas  corpus  act.  Theae 
two  ^itatutes,  with  ri^rd  to  our  property  and  persons,  foro^ 
a  seoQud  magna  tarta^  as  benefidal  and  eflfectual  as  that  of 
Running-Mead.  That  only  pruned  the  luxuriances  of  the 
fisodal  system ;  but  the  statute  of  Charles  the  second  extir- 
[  489  ]  pated  all  it's  slaveries ;  except  perhaps  in  copyhold  tenure ; 
BQ^  there  also  they  are  now  in  great  measure  enervated  by 
gradual  custom,  and  the  interposition  of  our  courts  of  justice* 
Mcfgm  carta  only,  v^  general  terms,  declared,  that  -  no  man 
shall  be  imprisoned  contrary  to  law :  the  habeas  corpus  act 
points  him  out  efiectual  means,  as  well  to  release  himself, 
though  committed  even  by  the  king  in  coundl,  as  to  punish 
all  those  who  shall  thus  unconstitutionally  mbuse  him. 

To  these  I  may  add  the  abolition  of  the  prerogatives  of 
purveyance  and  pre-emption ;  the  statute  for  holding  trien*^ 
nial  parliaments ;  the  test  and  corpototion  acts,  whidi  secure 
both  our  civil  and  religious  liberties ;  the  abolition  of  the 
wtk  de  haeretico  comburendo  j  the  statute  of  frauds  and  peiji|* 
ries,  a  great  and  necessary  security  to  private  property ;  the 
statute  for  distribution  of  intestates*  estates,  and  that  of 
amendments  and  jeofiiik^  which  cut  off  those  superfluoiia 
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niceties  which  so  long  had  disgraced  oar  courts;  together 
with  many  oth&  wholesome  acts  that  were  passed  in  this 
reigiiy  for  the  benefit  of  navigation  and  the  improvement  of 
foreign  commerce:  and  the  Whole,  when  we  likewise  con^ 
^ider  the  freedom  fix>m  taxes  and  armies  which  the  subject 
then  enjoyed,  will  be  sufficient  to  demonstrate  this  truth,  ^'  that 
«  the  constitution  of  England  had  arrived  to  it's  full  vigoin*, 
*^  and  the  true  balance  between  liberty  and  prerogative  wa» 
'^  happily  established  by  fatv,  in  the  reign  of  king  Charlea 
^^  the  second/' 

It  ifii  &r  irom  my  intention  to  palliate  or  defend  many  very- 
iniquitious  proceedings,  contrary  to  all  laWj  in  that  reign^ 
through  the  artifice  of  wicked  politicians,  both  in  and  out  of 
employment*  What  seems  incontestible  is  this ;  that  by  the 
law ",  as  it  then  stood  (notwithstanding  some  invidious,  nay 
dangerous,  branches  of  the  pren^tive  have  since  been  lopped 
oS,  and  the  rest  more  clearly  defined),  the  pet^Ie  had  as  large  C  4^0  ] 
a  portion  of  real  liberty  as  is  consistent  with  a  state  of  society ; 
and  sufficient  power,  residing  in  their  own  hands,  to  assert 
and  preserve  that  liberty,  if  invaded  by  the  royal  prerogative. 
For  which  I  need  but  appeal  to  the  memorable  catastrophe 
of  the  next  reign.  For  when  king  Charles's  deluded  brother 
attempted  to  enslave  the  nation,  he  found  it  was  beyond  his 
power :  the  people  both  could,  and  did,  resist  him ;  and,  in* 
consequence  of  such  resistance,  obliged  him  to  quit  his  ea^ 
terprise  and  his  throne  together.  Which  introduces  us  to 
the  last  period  of  our  legal  history ;  viz. 

VI.  From  the  rev«^ution  in  1688  to  the  present  time.  In 
this  period  many  laws  have  passed ;  as  the  bill  of  rights,  the 
toleration^act,  the  act  of  setdement  with  it's  conditions,  the 
act  for  uniting  England  with  Scotland,  and  some  others  a 
which  have  asserted  our  liberties  in  more  clear  and  emphati-* 
^  terms;  have  regulated  the  succession  of  the  crown  by 
parliament,  as  the  eiugencies  of  religious  and  civil  freedom 
faquired;  have  confirmed,  and  exemplified,  the  doctrine  of 

^  The  poiot  of  time  at  which  I  passed,  and  that  for  lieeiudiig  the  prri». 
would  chuae  to  fix  this  theoretical  per-  had  expired ;  though  the  years  f^hich 
ftction  of  our  iwblic  law,  ia  in  the  year  immediately  followed  it  wtre  timet  of 
1S79S  aftar  tbe  Mea$  ctrpms  actwaa    gnat procfMo/ opfHWHlon. 
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resistance,  when  the  executive  magistrate  endeavours  to  sub^ 
vert  the  constitution ;  have  maintained  the  superiority  of  the 
laws  above  the  king,  by  pronouncing  his  dispensing  power 
to  be  illegal :  have  indulged  tender  consciences  with  every 
religious  liberty,  consistent  with  die  safety  of  the  state ;  have 
established  triennial,  since  turned  into  septennial,  elections  of 
members  to  serve  in  parliament ;  have  excluded  certain  <^* 
cers  from  the  house  of  commons ;  have  restrained  the  king^s 
pardon  from  obstructing  parliamentary  impeachments ;  have 
imparted  to  all  the  lords  an  equal  right  of  trying  their  fellow- 
peers  ;  have  regulated  trials  for  high  treason ;  have  a£Forded 
our  posterity  a  hope  that  corruption  of  blood  may  one  day 
be  abolished  and  forgotten ;  have  (by  the  desire  of  his  present 
majesty)  set  bounds  to  the  civil  list,  and  placed  the  admi- 
nistration of  that  revenue  in  hands  that  are  accountable  to 
parliament ;  and  have  (by  the  like  desire)  made  the  judges 
completely  independent  of  the  king,  his  ministers,  and  his 
successors.  Yet,*  though  these  provisions  have,  in  appear- 
[  441  ]  ance  and  nominally,  reduced  the  strength  of  the  executive 
power  to  a  much  lower  ebb  than  in  the  preceding  period ;  if  on 
the  other  hand  we  throw  into  the  opposite  scale  (what  perhaps 
the  immoderate  reduction  of  the  antient  prerogative  may  have 
rendered  in  some  d^ree  necessary)  the  vast  acquisition  of 
force,  arising  from  the  rioteract,  and  the  annual  expedience  of 
a  standing  army ;  and  the  vast  acquisition  of  personal  attach- 
ment, arising  from  the  magnitude  of  the  national  debt»  and 
the  manner  of  levying  those  yearly  millions  that  are  ^pro- 
priated  to  pay  the  interest;  we  shall  find  that  the  crown  has, 
gradually  and  imperceptibly,  gained  almost  as  |n^ch  in  in- 
fluence as  it  has  i^pparently  lost  in  prerogative* 

The  chief  alterations  of  moment  (for  the  time  would  &il 
me  to  descend  to  minutiae)  in  the  administration  of  private 
justice  during  this  period,  are  the  solemn  recognition  of  the 
law  of  nations  with  respect  to  the  rights  of  embassadors » 
the  cutting  off,  by  the  statute  for  the  amendment  of  the  law, 
a.  vast  number  of  excrescences,  that  in  process  of  time  had 
sprung  out  of  the  practical  part  of  it :  the  protection  of  cor- 
porate rights  by  the  improvements  in  writs  of  mandamus^  an4 
informations  in  nature  of  quo  wtrranto  z  the  regulations  of 
trials  by  jury,  ai^d  the  admitting  witnesses  for  prisoners  upon. 
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oath  :  the  farther  restraints  upon  alienation  of  lands  in  tnort^ 
main :  the  annihilation  of  the  terrible  judgment  of  peine  fori 
et  dure :  the  extension  of  the  benefit  of  clergy,  by  abolishing 
the  pedantic  criterion  of  reading :  the  counterbalance  to  this 
mercy^  by  the  vast  increase  of  capital  punishtnent ;  the  new 
and  effectual  methods  for  the  speedy  recovery  of  rents  i  the 
improvements  which  have  been  made  in  ejectments  for  the 
trying  of  titles:  the  introduction  and  establishment  of  papers 
credit,  by  indorsements  upon  bills  and  notes,  which  have 
shewn  the  legal  possibility  and  convenience  (which  our  an- 
cestors so  long  doubted)  of  assigning  a  chose  in  action :  the 
translation  of  all  legal  proceedings  into  the  Englbh  language: 
the  erection  of  courts  of  conscience  for  recovering  small 
debts,  and  (which  is  much  the  better  plan)  the  reformation 
of  county  courts :  the  great  system  of  marine  jurisprudence, 
of  which  the  foundations  have  been  laid,  by  clearly  deve-  [  442  "} 
loping  the  principles  on  which  policies  of  insurance  are 
foundetl)  and  by  happily  applying  those  principles  to  parti- 
cular cases :  and,  lastly,  the  liberality  of  sentiment,  which 
(though  late)  has  now  taken  possession  of  our  courts  of  com- 
mon law,  and  induced  them  to  adopt  (where  &Gts  can  be 
clearly  ascertained)  the  same  principles  of  redress  as  have 
prevailed  in  our  courts  of  equity,  from  the  time  that  lord 
Nottingham  presided  there ;  and  this,  not  only  where  spe- 
cially impowered  by  particular  statutes  (as  in  the  case  of 
bonds,  mortgages^  and  set-offs),  but  by  extending  the  reme- 
dial influence  of  the  equitable  writ  of  trespass  on  the  case 
according  to  it's  primitive  institution  by  king  Edward  the 
first,  to  almost  every  instance  of  injustice  not  remedied  by 
any  other  process.  And  these,  I  think,  are  all  the  material 
alterations  that  have  happened  with  respect  to  private  justice 
in  the  course  of  the  present  century. 

Thus  therefore,  for  the  amusement  and  instruction  of  the 
student,  I  have  endeavoured  to  delineate  some  rude  outlines 
of  a  plan  for  the  history  of  our  laws^and  liberties ;  from  their 
first  rise,  and  gradual  progress,  among  our  British  and  Saxon 
ancestors,  till  Uieir  total  eclipse  at  the  Norman  conquest ;  from 
which  they  have  gradually  emerged,  and  risen  to  the  perfec- 
tion they  now  enjoy,  at  different  periods  of  time.  We  have 
seenj  in  the  course  of  our  enquiries,  in  this  and  the  former 
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irrimnesy  that  the  fundamental  maxims  and  rules  of  the  law, 
which  regard  die  rights  of  persons,  and  the  ri^ts  of  things, 
the  prtTate  injoiies  that  may  be  ofiered  to  both,  and  the 
crimes  whidi  a£fect  the  public,  have  been  and  are  every  day 
improving,  and  are  now  fiaught  with  the  accumulated  wisdom 
of  ages;  that  the  forms  of  administering  justice  Came  to  per- 
fection under  Edward  the  first;  and  have  not  been  much 
varied,  nor  always  for  the  better j  since:  that  our  rdigtous 
liberties  were  fuUy  established  at  the  reformation :  but  that 
the  recovery  of  our  civil  and  political  liberties  was  a  work 
of  longer  time ;  they  not  being  thoroughly  and  completely 
regained, -till  after  the  restoration  of  king  Charies,  nor  folly 
[  443  ]  Imd  expliddy  acknowledged  and  defined,  till  the  aera  of  the 
happy  revolution.  Of  a  constitution,  so  wisely  contrived^ 
so  strongly  raised,  and  so  highly  finished,  it  is  hard  to  speak 
with  that  praise,  which  is  justly  and  severely  it's  due:  —  the 
thorough  and  attentive  contemplation  of  it  will  fiimish  it's 
best  panegyric.  It  hath  been  the  endeavour  of  these  com* 
mentaries,  however  the  execution  may  have  succeeded,  to 
examine  it's  solid  foundations,  to  mark  out  it's  extensive  plan, 
to  explain  the  use  and  distribution  of  it's  parts,  and  firom  the 
harmonious  concurrence  of  those  several  parts,  to  demonstrate 
the  elegant  proportion  of  the  whole.  We  have  taken  occa- 
sion to  admire  at  every  turn  the  noble  monuments  of  antieot 
simplicity,  and  die  more  curious  refinements  of  modem  art 
Nor  have  it's  faults  been  concealed  from  view ;  for  fiiults  it 
has,  lest  we  should  be  tempted  to  think  it  of  more  than  human 
structure ;  defects,  chiefly  arising  fit>m  the  decays  of  time, 
or  the  rage  of  unskilful  improvements  in  later  ages.  To  sua- 
tain,  to  repair,  to  beautify  this  noble  pile,  is  a  charge  in- 
trusted principally  to  the  nobility,  and  such  gendemen  of  the 
kingdom  as  are  delegated  by  their  country  to  parliament 
The  protection  of  the  Libertv  of  Britain  is  a  duty  which 
they  owe  to  themselves,  who  enjoy  it ;  to  their  anoestorsi  who 
transmitted  it  down  t  and  to  their  posterity,  who  will  claim  at 
their  hands  this,  the  best  birthright,  and  noblest  inheritance 
of  mankind.  (17) 

-  -  -*  — ____ 

(17)  I  wish  it  were  in  my  power  to  finish  Uiis  skeCdi  of  our  l^gal  histoiy 
Hi  the  same  faithful  and  spirited  manner  in  which  the  aathor  has  begun 
and  carried  it  down  to  his  own  time.    Since  the  year  17S0,  ill  which  be 

died. 
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filed,  the  l^gklalure  bas  provided  ample  mateiiak  tor  one  i»ko  siiw  thfa%i 
in  so  liberal  and  comprehen^Te  a  spirit,  and  arranged  them  in  Mch  striking 
and  lucid  order.  In  regard  to  legal  and  judicial  mtOEterB  he  Hdght  hove 
pointed  out  the  restraint  imposed  on  the  arrest  of  the  person,  and  the 
right  given  to  a  discharge  on  making  a  deposit  with  the  arrestilig  officer  | 
the  assistance  afibrded  to  inferior  courts  by  arming  them  with  the  process 
of  the  superior  where  necessary;  the  prevention  of  delay  hi  the  trial  of 
misdemeanors,  and  the  salutary  increase  of  severity  in  their  pnnishnenti 
the  great  general  diminution  of  the  laumber  of  capital  ollbnces,  and  the 
necessary  and  wise  addition  made  to  the  severity  of  substituted  and  infierior 
punishments ;  the  making  capital  certain  aggravated  atteinpts  at  murder^ 
and  the  simplifying  the  trial  of  certain  enormous  treasons ;  the  abolitioa 
of  many  punishments,  as  that  of  the  pillory  and  the  burning,  or  whipping 
of  females;  and  of  the  barbarous  and  shocking  parts  of  others,  as  that 
of  embowelling  in  treason;  the  suppression  of  iqipeals  in  treason,  murdeiv 
or  felony,  and  of  the  trial  by  battel  in  civil  suits ;  the  taku^  away  oor^ 
ruption  of  blood,  except  in  cases  of  treason  or  murder)  the  pfovision 
for  the  expenses  of  prosecutions  in  felony,  and  for  the  care  and  disposal 
of  lunatic  oflenders;  the  great  improvements  in  the  system  of  gaols  and 
houses  of  correction;  the  declaration  of  die  Amctions  of  the juxj in  the 
ease  of  libel;  the  regulation  of  the  ecclesiastical  courts;  the  trial  and 
puiHshment  of  offisnces  committed  on  the  high  seosi  or  in  the  colonies; 
and  last,  not  least,  the  revision  and  consolidation  of  the  laws,  which  regu* 
late  that  great  bulwark  of  our  liberties,  the  trial  by  jury. 

As  measures  calculated  to  secure  the  integrity  of  the  representative 
body.  Sir  W.  Blackstone  would  probably  have  noticed  the  act  for  securing 
the  independence  of  the  Speaker,  those  which  prevent  public  contractors, 
and  certain  public  officers  from  sitting  in  the  house,  which  suspend,  or 
remove  bankrupt  members  from  their  seats ;  and  prohibit  persons  fillii^ 
offices  in  the  revenue  from  voting  at  elections. 

In  matters  of  general  or  internal  polity,  he  would  have  pointed  out  the 
formation  of  a  regular  system  and  jurisdictioivfor  the  punishment,  as  w^ 
t»  relief  of  insolvent  debtors ;  the  many  amendments,  and  finally  the  cois- 
«8olidation  of  the  bankrupt  law ;  the  great  diminution  of  the  disabUities 
of  roman  catholics  and  dissenters ;  the  liberal  altemtions  in  the  spirit  of 
the  navigation  laws ;  the  attempts  to  estimate  accuratdy  the  increase  of 
population  by  a  census  takok  at  stated  interval*,  and  a  more  carefol  keep- 
ing of  parochial  r^;isters ;  the  sensible  and  humane  attempts  to  modify 
and  improve  the  poor  laws ;  the  protection  and  encouragement  affi>fded 
to  friendly  societies,  and  the  institution  of  banks  for  the  savings  of  the  poor  $ 
the  grand  measure  of  the  Union  with  Ireland ;  the  honest  renundataBB  ^ 
the  slave  trade  for  ourselves,  and  the  sinoere  and  repeated  endcavowa  to 
procure  its  abolition  by  all  other  nations. 

These  might  form  some  of  the  features  of  the  picture  with  which  the 
Commentaries  might  have  closed,  if  they  had  been  written  in  the  present 
day ;  the  system  is  still  imperfect,  and  many  things  remain  to  be  done, 
which  the  author  might,  periiaps,  have  suggested  with  something  of  judicial 
authority.  Without  thinking  myself  entitled  to  do  so,  I  may  venture  to 
express  not  only  my  wishes,  for  the  gradual  perfecting  of  the  English  laws 
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aad  oonstitotioni  but  iny  strong  convictiron,  that  they  will  continue  to  be 
improved  with  the  increamng  lights  of  the  age.  It  is  our  great  blesang  to 
have  the  machinery  of  improyement  always  ready  to  worii,  in  a  legislature 
which,  though  almost  permanently  ntting,  is  yet  drawn  from  the  general 
body  of  the  people,  forms  part  of  it,  mixes  in  all  its  businesses  aad 
amusementS)  and  is  acted  upon  by  all  its  hopes^  fean,  and  interests.  Hie 
very  facility  of  legislation  perhaps  leads  to  inconvenience  in  the  multi- 
plying oi  laws  >Qd  ui  provoking  attempts  to  remedy  inconveniences  which 
must  be  bome^  or  prevent  evils  which  the  unassisted  prudence  of  indi* 
viduab  might  more  wisely  be  left  to  guard  against.  But  these  are  com- 
paratively slight  evils,  not  countohalancing  the  great  good  of  possessing 
a  power  of  improvement  perpetually  advancing  with  the  age.  It  becomes 
not  the  Commentator  on  the  laws  to  indulge  in  a  spirit  of  indiscriminate 
approbation  (  perhaps  it  was  the  leaning  of  Sir  W.  Blacfcstone*s  mind 
to  take  too  favourable  a  view  of  his  subject,  a  more  excusable  failing 
than  the  opposite  one  of  a  captious  and  querulous  spirit;  but  I  think 
he  might  have  reasonably  indulged  the  conviction  which  I  have  expressed 
above,  because  the  characteristic  of  the  legislature  for  the  last  fifty  years 
has  been  a  sincere  desire  of  general  improvement  $  and  a  particular  zeal 
for  the  bettering  the  condition  of  the  lower,  or  unfortunate  classes  of 
society.  Fewer  measures,  purely  aristocratic,  have  pasted  into  laws  than 
heretofore ;  while  no  proposition  has  been  coldly  recdved,  tiiat  was  sensi- 
ble in  its  details,  and  had  for  its  object  the  reformation  of  the  criminal, 
the  instruction  of  the  ignorant,  the  dissemination  of  sound  religion,  the 
vindicating  the  rights  of  the  oppressed,  or  the  gradual  advancement  of 
the  labouring  and  mechanic  orders  of  the  population. 

With  these  remarks,  and  not  willing  unnecessarily  to  expose  myself  to 
disadvanti^geous  comparisons  by  repeating  in  less  forcible  language  the 
sentiments  with  which  Biackstone  closes  his  work,  but  with  which  I  en- 
tirely concur ;  I  terminate  what  has  been  for  a  long  time  the  interesting 
employment  of  my  leisure  hours.  No  one  can  be  so  sensible  of  the  im- 
perfection of  my  attempt,  as  I  am  myself;  but  few,  perhaps,  appreciate  so 
sensibly  the  difficulties  of  the  task.  I  confess  freely,  that  when  1  com- 
menced it,  I  had  not  duly  measured  n^  own  ability  to  encounter  them  ; 
if  I  had,  I  should  never  have  ventured  upon  the  undertaking.  But  the 
work  is  now  before  the  public ;  I  can  truly  say  that  a  sense  of  my  own 
weakness  has  never  been  wanting  to  me  in  the  whole  course  of  it,  and  1 
believe  that  I  have  laid  down  nothing  presumptuously,  nor  written  any 
thing  in  a  spirit  of  party.  Imperfect  as  it  is,  I  am  compelled  to  commit 
it  to  the  public  judgment,  and  if,  in  the  opinion  of  a  liberal  profession, 
I  shall  be  thought  to  have  contributed  any  thing  towards  making  the 
Commentaries  more  generally  usefUl,  I  shall  feel  that  I  have  laboured  to 
a  good  purpose,  and  am  most  satis&ctorily  rewarded. 


THE   END   OF  THE   FOURTH   iBOOK. 


APPENDIX. 


§  U  Record  qf  an  Indictment  and  Conviction  of  Murdbr,  dl 

the  Assises. 

Warwickshire,    7     11^^  it  tanemBexdi,    that    at    the   general  A«kmor 
to  wit*  3  session  of  the  lord  the  king  of  oyer  and  2Sm  '^'^ 

terminerf  holden  at  Warwick  in  and  for  the  said  county  of  War- 
wick, on  Friday  the  twelfth  day  of  March,  in  the  second  year 
of  the  reign  of  the  lord  George  the  third,  now  king  of  Great 
Britain,  before  Sir  Michael  Foster,  knight,  one  of  the  justices 
of  the  said  lord  the  king  assigned  to  hold  pleas  before  the  king 
himself.  Sir  Edward  Clive,  knight,  one  of  the  justices  of  the 
said  lord  the  king,  of  his  court  of  common  bench,  and  others 
their  fellows,  justices  of  the  said  lord  the  king,  assigned  by 
letters  patent  of  the  said  lord  the  king,  under  his  great  seal  of  Canmiif. 
Great  Britain,  made  to  them  the  aforesaid  justices  and  others  "i^^ 
and  any  two  or  more  of  them,  (whereof  one  of  them  the  said 
Sir  Michael  Foster  ^d  Sir  Edward  Clive,  the  said  lord  the  king 
would  have  to  be  one,)  to  inquire  (by  the  oath  of  good  and 
lawful  men  of  the  county  aforesaid,  by  whom  the  truth  of  the 
matter  might  be  the  better  known,  and  by  other  ways,  methods, 
and  means^  whereby  they  could  or  might  the  better  know,  as 
well  within  liberties  as  without)  more  fully  the  truth  of  all 
treasons,  misprisions  of  treasons,  insurrections,  rebellions,  couil- 
terfeitings,  clippings,  washings,  false  coinings^  and  other  falsi* 
ties  of  the  monies  of  Great  Britain,  and  of  other  kingdoms  or 
dominions  whatsoever  ;  and  of  all  murders,  felonies,  manslaugh- 
ters, killings,  burglaries,  rapes  of  w.omen,  unlawful  meetings 
and  conventicles,  unlawful  uttering  of  words,  unlawful  assem* 
blies,  misprisions,  confederacies,  false  allegations,  trespasses, 
riots,  routs,  retentions,  escapes,  contempts,  falsities,  negli- 
gences, conceahnents,  maintenances,  oppressions,  champartiesi 
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deceits,  and  aU  other  misdeeds,  offences,  and  injuries  wbatso- 
ever,  and  also  the  accessories  of  the  same,  within  the  county 
aforesaid,  as  well  within  liberties  as  without,  by  whomsoever 
and  howsoever  done,  had,  perpetrated,  and  committed,  and  by 
whom,  to  whom,  when,  how,  and  in  what  manner;  and  of  all 
other  articles  and  circumstances  in  the  said  letters  patent  of  the 
said  lord  the  king  specified,  the  premises  and  every  or  any  of 

tgftrwadter'  tiiem  howsoever  concerning;  -and  for  this  time  to  hear  and  de- 

■ndorUie  ^^1™!^^^  ^^^  ^^  treasons  and  other  the  premises,  according  to 
the  law  and  custom  of  the  realm  of  England ;  and  also  keepers 
of  the  peace,  and  justices  of  the  said  lord  the  king,  assigned  to 
hear  and  determine  divers  felonies,  trespasses  and  other  misde- 

Gnad         mesnors  committed  within  the  county  aforesaid  by  the  oath  of 
*^'  Sir  James  Thompson,  baronet,  Charles  Roper,   Henry  Dawes, 

Peter  Wilson,  Samnel  Rogers,  John  Dawson,  James  Philips, 
John  Mayo,  Richard  Savage,  William  Bell,  James  Morris, 
Lawrence  Hall,  and  Charles  Carter,  Esquires,  good  and  lawful 
men  of  the  county  aforesaid,  then  and  there  impannelled,  sworn, 
and  charged  to  inquire  for  the  said  lord  the  king  and  for  the 

Indidmeiit.  body  of  the  said  county,  it  is  presented,  that  Peter  Hunt,  late  of 
the  parish  of  Lighthorne  in  the  said  county,   gentleman,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  fifth  day  of  March 
in  the  said  second  3rear  of  the  reign  of  the  said  lord  the  king,  at 
the  parish  of  Lighthorne  aforesaid,  with  force  and  arms»  in  and 
upon  one  Samuel  Collins,  in  the  peace  of  God  and  of  the  said 
lord  the  king,  then  and  there  being,  feloniously,  wtlAilly,  aad  of 
his  malice  aforethought,  did  make  an  assault ;  and  Chat  the  said 
Peter  Hunt  with  a  certain  drawn  sword,  made  of  iron  and  steeli 
of  the  value  of  five  shHlings,   which  he  the  said  Peter  Hunt 
in  his  right  hand  theft  and  there  had  an^  held,  Jum  the   said 
Samuel  Collins,  in  and  upon  the  led  side  of  the  belly  of  bim  the 
said  Samuel  Collins  then  and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  strike,  thrust,  stab,  and  penetrate ; 
giving  unto  the  said  Samuel  Collins,  then  and  there,  with  the 
sword  drawn  as  aforesaid,  in  and  upon  the  leh  side  of  the  belly 
•    of  hhn  the  said  Samuel  Collins,  one  mortal  wound  of  the  breadth 
of  one  inch,  and  the  depth  of  nine  inches  ;  of  whiich  said  mor- 
tal wound  he  the  said  Samuel  Co0ins,  at  the  parish  of  Light- 
home  aforesaid  in  the  said  county  of  Warwick,  from  the  said 
fiAh  day  of  March  in  the  year  aforesaid  until  the  seventh  day 
of  the  same  month  in  the  same  year,  did  languish,  and  langaish- 
ing  did  live ;  on  which  said  seventh  day  of  March  in  the  year 
a^esaid,  the  said  Samuel  Collins  tft  the  parish  of  Lighthorne 
aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  wound  did 
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die ;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  Peter  Hunt  him  the  said  Samuel  Collins,  in  manner 
and  form  aforesaid,  feloniously,  wilfully,  and  of  his  malice  afore* 
thought,  did  kill  and  murder,  against  the  peace  of  the  said  lord 
the  DOW  king,  his  crown  and  dignity.     QaSf^mupan  the  sheriff  CapktM. 
of  the  county  aforesaid  is  commanded,  that  he  omit  not  for  any 
liberty  in  his  bailiwick,  bat  that  he  take  the  said  Peter  Hunt,  if 
he  may  be  found  in  his  bailiwick  and  him  safely  keep  to  answer 
to  the  felony  and  murder  whereof  he  stands  indicted.   CB^i^  said  Sobiod  of 
indictment  the  said  justices  of  the  lord  the  king  above-named,  S^'  delU 
afterwards,  to  wit,  at  the  delivery  of  the  gaol  of  the  said  lord  the  ^^* 
king,  holden  at  Warwick  in  and  for  the  county  aforesaid,  on 
Friday  the  sixth  day  of  August  in  the  said  second  year  of  the 
reign  of  the  said  lord  the  king,  before  the  right  honourable 
William  lord  Mansfield,  chief  justice  of  the  said  lord  the  king, 
assigned  to  hold  pleas  before  die  king  himsdf)  Sir  Sidney  Staf- 
ford SmjTthe,  knight,  one  of  the  barons  of  the  exchequer  of  the 
said  lord  the  king,  and  others  their  fellows,  justices  of  the  said 
lord  the  king,  assigned  to  deliver  his  said  gaol  of  tile  county  afore<- 
said  of  the  prisoners  therein  being,   by  their  proper  hands  to 
deliver  here  in  court  of  record  in  form  of  the  law  to  be  deter- 
mined*   9iai  aftetlDaf^,  to  wit,  at  the  same  delivery  at  the  gaol  Amign. 
of  the  said  lord  the  king,  of  his  county  aforesiid,  on  the  said  menu 
Friday  the  sixth  day  of  August,  in  the  said  second  year  of  the 
reign  of  the  said  lord  the  king,  before  the  said  justices  of  the  lord  •  - 

the  king  last  above-named  and  others  their  fellows  aforesaid^  here 
cometh  the  said  Peter  Hunt,  under  the  custody  of  William  Browne, 
esquire,  sheriff  of  the  county  aforesaid,  (in  whose  custody  in  the 
gaol  of  the  county  aforesaid,  for  the  cause  aforesaid^  he  had  been 
before  committed,)  being  brought  to  the  bar  here  in  his  proper 
person  by  the  said  sheriff,  to  whom  he  is  here  also  committed  2  9n1l 
forthwith  being  demanded  concerning  the  premises  in  tlie  said 
indictment  above  specified  and  charged  upon  him,  how  he  will 
acquit  himself  thereof,  he  saith  that  he  is  not  guilty  thereof;  and  p[^,^^ 
thereof  for  good  and  evil  he  puts  himself  upon  the  country ;  guOty* 
9n)  John  Blencowe,  esquire,  clerk  of  the  assizes  for  the  county  ^'■'^ 
aforesaid,  who  prosecutes  for  the  said  lord  the  king  in  this 
behalf,  doth  the  like :  V^ctcCDrr  let  a  jury  thereupon  here  imme-  PeiHf^ 
diately  come  before  the  said  justices  of  the  lord  the  king  last 
above-mentioned,  and  others  their  fellows  aforesaid*  of  free  abd 
lawful  men  of  the  neighbourhood  of  the  said  parish  of  Light- 
home  in  the  county  of  Warwick  aforesaid,  by  whom  the  truth 
4»f  the  matter  may  be  the  better  known,  and  who  are  not  of  kin 
to  the  said  Peter  Hubt,  to  recognise  upon  their  oathi  whether 
the  said  Peter  Hunt  be  guilty  of  the  felony  and  murder  in  the 
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indictment  afofesaid  above  specified,  or  not  guilty  ;  because  ai 
well  the  said  Jokn  Blencowe,  who  prosecutes  for  the  said  lord 
the  king  in  this  behalf^  as  the  said  Peter  Hunt,  have  put  them- 
selves upon  the  said  jury.  And  the  jurors  of  the  said  jury  by  the 
said  sheriff  for  this  purpose  iropannelled  and  returned,  to  wit» 
David  Williams,  John  Smith,  Thomas  Home,  Charles  Nokes, 
Richard  May,  Walter  Duke,  Matthew  Uon,  James  White, 
William  Bates,  Oliver  Green,  Bartholomew  Nash,  and  Henry 
Long,  being  called,  come ;  who  being  elected,  tried,  and  sworn, 
to  speak  the  truth  of  and  concerning  the  premises,  upon  their 
oath  sayi  t^t  the  said  Peter  Hunt  is  guilty  of  the  felony  and 
murder  aforesaid,  on  him  above  charged  in  the  form  aforesaid 
as  by  the  indictment  aforesaid  is  above  supposed  against  him ; 
and  that  the  said  Peter  Hunt  at  the  time  of  committing  the  said 
felony  and  murder,  or  at  any  time  since  to  this  time,  had  not  nor 
hath  any  goods  or  chattels,  lands  or  tenements,  in  the  said  county 
of  Warwick,  or  elsewhere,  to  the  knowledge  of  the  said  jurors. 
And  upon  this  it  is  forthwith  demanded  of  the  said  Peter  Hunt^ 
if  he  hath  or  knoweth  any  thing  to  say,  wherefore  the  said  justices 
here  ought  not  upon  the  premises  and  verdict  aforesaid  to  pro« 
ceed  to  judgment  and  execution  against  him :  who  nothing  farther 
saith,  unless  as  he  before  had  said.  SSI^rffupsR,  all  and  singular 
the  premises  being  seen,  and  by  the  said  justices  here  fully 
understood,  it  i0  csniri]ieccll  by  the  court  here,  tliat  the  said  Peter 
Hunt  be  taken  to  the  gaol  of  the  said  lord  the  king  of  the  said 
county  of  Warwick,  from  whence  he  came,  and  from  thence  to 
the  place  of  execution  on  Monday  now  next  ensuing,  being  the 
ninth  day  of  this  instant  Augusts  and  there  be  hanged  by  the  neck 
until  he  be  dead;  and  that  afterwards  his  body  be  dissected  and 
anatomiied. 


V«rAct;^ 
notgniltyof 
muftrderi 
guilty  of 


ter. 


Omgf 
pmcd. 
Judgiociit 


§  2.  Conviaion  of  Manslaught^. 

■  up6n  their  'oath  say,  that  the  said  Peter  Hunt  is  not 
guilty  of  the  murder  afbresaid,  above  charged  upon  him;  but  that 
the  said  Peter  Hunt  is  guilty  of  the  felonious  slaying  of  the  afore- 
said Samuel  Collins;  tad  that  he  had  not  nor  hath  any  goods orchat- 
tels,  lands,  or  tenements,  at  the  time  of  the  felony  and  manslaughter 
aforesaid,  or  ever  afterwards  to  this  time  to  the  knowledge  of  the 
said  jurors.  And  immediately  it  is  demanded  of  the  said  Peter 
Hunt,  if  he  hath  or  knoweth  anything  to  say  wherefore  the  said  jus- 
tices here  ought  not  upon  the  premises  and  verdict  aforesaid  to  pro- 
ceed to  judgment  and  execution  against  him  :  krifts  MUt^  that  he 
is  a  clerki  and  prayeth  the  benefit  of  clergy  to  be  allowed  him  in 
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this  behalf.    WA^nrnv^  all  and  singular  the  p»dinises  being  seen/  tobeburiMd 
and  by  the  said  justices  here  fully  tinderstood,  it  i§  con^ilia^  by  ^^'l^^ 
the  court  here,  that  the  said  Peter  Hunt  be  burned  in  his  left  Yered. 
hand,  and  delivered.     And  immediately  he  is  burned  in  his  left 
hand,  and  is  delivered,  according  to  the  form  of  the  statute. 


§  S.  Entry  of  a  Trial  instanter  in  the  Court  of  King's  Benchy  vpon 
a  collateral  Issue  /  and  Rule  of  Court  Jbr  Execution  thereon* 

Michaelmas  term,  in  the  sixth  year  of  the  reign  of  king 

George  the  third. 

Kent ;  the  King  ^     Zl^  intoner  at  the  bar  being  brought  into 
against  >this  court  in  custody  of  the  sheriff  of  the  . 

Thomas  Rogers.  J  county  of  Sussex  by  virtue  of  his  majesty's 
writ  of  habeas  corpus^  it  \b  otHettH^  that  the  said  writ  and  the  return  habeas  car. 
thereto  be  filed,  dim  it  appearing  by  a  certain  record  of  attainder,  v^^ 
which  hath  been  removed  into  this  court  by  his  majesty's  writ  of  ^^^^^ 
certiorari^  that  the  prisoner  at  the  bar  stands  attainted,  by  the  read; 
name  of  Thomas  Rogers,  of  felony  for  a  robbery  on  the  highway, 
and  the  said  prisoner  at  the  bar  having  heard  the  record,  of  the  for  feUmj 
said  attainder  now  read  to  him,  is  now  asked  by  the  court  here,  androbboy. 
what  he  huth  to  say  for  himself,  why  the  Court  here  should  not  ^^^^d°^L. 
proceed  to  award  execution  against  him  upon  the  said  attainder  ?  hecanMyin 
i|^  for  plea  saith,  that  ho  is  not  the  same  Thomas  Rogers  in  the  ^<^«>»- 
said  record  of  attainder  named,  and  against  whom  judgment  was  fica-'hoc 
pronounced :  and  this  he  is  ready  to  verify  and  prove,  4rc.    9o  ^  ""^Be 
which  said  plea  the  honourable  Charles  Yorke,  esquire,  attorney-  ^[!|^^ 
general  of  our  present  sovereign  lord  the  king,  who  for  our  said  tion, 
lord  the  king  in  this  behalf  prosecuteth,  being  now  present  here 
in  court,  and  having  heard  what  the  said  prisoner  at  the  bar  hath 
now  alleged,  for  our  said  lord  the  king  by  way  of  reply  saith,  aTenuur 
that  the  said  prisoner  now  here  at  the  bar  is  the  same  Thomas  tfaatb^u. 
Rogers  in  the  said  record  of  attainder  named,  and  against  whom 
judgment  was  pronounced  as  aforesaid;  and  this  he  prayeth  Uaw 
may  be  inquired  into  by  the  country ;  and  the  said  prisoner  at  J^^'Q^ 
the  bar  doth  the  like ;  C^mfbre  liet  a  jury  in  this  behalf  imme-  ^^l^bd 
diately  come  here  into  court,  by  whom  the  truth  of  the  matter  tnttanitr. 
will  be  the  better  known,  and  who  have  no  affinity  to  the  said 
prisoner,  to  try  upon  their  oath,  whether  the  said  prisoner  at  the 
bar  be  the  same  Thomas  Rogers  in  the  said  record  of  attainder 
Darned,  find  against  whom  judgment  was  so  pronounced  as  afbre^ 
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Jury 

SWOflU 


Verdict; 
that  he  if 
tfaeMmc 


Award  of 
execution* 


said  OF  aol;  becAiiBe  as  well  the  aaid  ChiurlM  Yorke^  eeqaire, 
attorney-generel  of  our  said  lord  tbe  king,  who  for  our  said  lord 
the  king  in  this  behalf  prosecutes^  as  the  said  prisoner  at  the  bar» 
have  put  themselves  in  this  behalf  upon  the  said  jury.  9M^  im- 
mediately thereupon  the  said  jury  come  here  into  court;  and 
being  elected,  tried,  and  sworn  to  speak  the  truth  touching  and 
concerning  the ,  premises  aforesaid,  and  having  heard  the  said 
record  read  to  them,  do  say  upon  their  oath,  that  the  said  prisoner 
at  the  bar  is  the  same  Thomas  Rogers  in  the  said  record  of  attain- 
der named,  and  against  whom  judgment  was  so  pronounced  as 
aforesaid,  in  manner  and  form  as  the  said  attorney-general  hath 
by  his  said  replication  to  the  said  plea  of  the  said  prisoner  now 
here  at  the  bar  'alleged.  9n1i  ^nniposi  the  said  attorney-general 
on  behalf  of  our  said  lord  the  king  now  prayeth,  that  die  Court 
here  would  proceed  to  award  execution  against  him  the  said 
Thomas  Rogers  upon  the  said  attainder,  ^iatupm  ail  and 
singular  the  premises  being  now  seen  and  fully  understood  by 
the  court  here,  it  ig  oilnd  by  the  court  here  that  execution  be 
done  upon  the  said  prisoner  at  the  bar  for  the  said  felony  in  pur- 
suance of  the  said  judgment,  according  to  due  form  of  law : 
2n1i  it  is  lastly  ordered^  that  he  the  said  Thomas  Rogers,  the 
prisoner  at  the  bar,  be  now  committed  to  the  custody  of  the 
sheriff  of  the  county  of  Kent  (now  also  present  here  in  court)  for 
the  purpose  aforesaid ;  and  that  the  said  sheriff  of  Kent  do  exe- 
cution upon  the  said  defendant,  the  prisoner  at  the  bar  for  the 
said  felony,  in  pursuance  of  the  said  judgment,  according  to  due 
form  of  law. 

On  the  motion  of  Mr.  Attorney-General. 

By  the  Court. 


§  i.  Warrant  iif  Execution  on  Judgment  of  Deathy  at  the  general 
GaoL-^elivery  in  London  and  Middlesex. 

London     ^  To  the  sherift  of  the  city  of  London ;  and  to  the 
and        >    sheriff  of  the  county  of  Middlesex ;  and  t^  the 
Middlesex,  }     keeper  of  his  majesty's  gaol  of  Newgate. 

39Sj)ma0  at  the  session  of  gaol-delivery  of  Newgate  for  the  city 
of  Londo;:!  and  county  of  Middlesex,  holden  at  Justice  Hall  in 
the  Old  Bailey,  on  the  nineteenth  day  of  October  last,  Patrick 
Mahony,  Roger  Jones,  Charles  King,  and  Mary  Smith,  received 
Sientence  of  death  for  the  respective  offences  in  their  several 
iiidiotmenta  mentioned.:  Si^Ui^  it  ijn  tp^I  vi^gtft^p  tbfll  exeeutioi^ 
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of  the  iaid  s^nte^ce  be  made  and  done  vpon  them  the  aaid 
Ritrick  Mahony  and  Roger  Jones,  on  Wednesday  the  ninth  day 
of  this  instant  month  of  November  at  the  usual  place  of  e^^ecution. 
9n1i  it  is  his  majesty's  command,  that  execution  of  the  said  sen- 
tence upon  them  the  said  Charles  King  and  Mary  Smith  be 
respited,  until  his  majesty's  pleasure  touching  them  be  farther 
known* 

Mstn  under  my  hand  and  seal  this  fourth  day 
of  November,  one  thousand  seven  hundred 
and  sixty-eight. 

James  Eyre,  Recorder.    LS.. 


§  5.  Writ  of  Execution  upon  a  Judgment  of  Murder,  before  the 

King  in  Parliament. 

^^^1^Mt  the  second,  by  the  grace  of  God  of  Great  Britain, 
France  and  Ireland,  king,  defender  of  the  faith,  and  so  forth, 
to  the  sherifli  of  London  and  sheriff  of  Middlesex,  greeting. 
VBitxtBB  Lawrence  earl  Ferrers,  viscount  Tamworth,  hath  been 
indicted  of  felony  and  murder  by  him  done  and  committed,  which 
said  indictment  hath  been  certified  before  us  in  our  present  par- 
liament ;  and  the  said  Lawrence  earl  Ferrers,  viscount  Tamworth, 
hath  been  thereupon  arraigned,  and  upon  such  arraignment  hath 
pleaded  not  guilty ;  and  the  said  Lawrence  earl  Ferrers,  viscount 
Tamworth,  hath  before  us  in  our  said  parliament  been  tried,  and 
in  due  form  of  law  convicted  thereof;  and  whereas  judgment 
hath  been  given  in  our  said  parliament,  that  the  said  Lawrence 
earl  Ferrers,  viscount  Tamworth,  shall  be  hanged  by  the  neck 
till  he  is  dead,  and  that  his  body  be  dissected  and  anatomized,  the 
execution  of  which  judgment  yet  remaineth  to  be  done:  Wit  re- 
quire, and  by  these  presents  strictly  command  you  that  upon 
Monday  the  fifth  day  of  May  instant,  between  the  hours  of  nine 
in  the  morning  and  one  in  the  afternoon  of  the  same  day,  him 
the  said  Lawrence  earl  Ferrers,  viscount  Tamworth,  without  the 
gate  of  our  tower  of  London  (to  you  then  and  there  to  be  deli- 
vered, as  by  another  writ  to  the  lieutenant  of  our  tower  of  London, 
or  to  his  deputy  directed,  we  have  commanded)  into  your  custody 
you  then  and  there  receive :  and  him  in  your  custody  so  being, 
you  forthwith  convey  to  the  accustomed  place  of  execution  at 
Tyburn :  and  that  you  do  cause  execution  to  be  done  upon  the 
■aid  Lawrence  earl  Ferrers,  viscount  Tamworth,  in  your  custody 
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80  being,  in  all  things  according  to  the  said  judgment.  And 
^18  you  are  by  no  means  to  omit,  at  your  peril,  nimesa  our- 
self  at  Westminster  the  second  day  of  May,  in  the  thirty  •third 
jFear  of  our  rei^, 

Yorke  and  Yerke. 
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Act  of  bankruptcy,  IIL  477. 
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11.504. 
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— >  minore  letate,  II.  503. 
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506. 
Administrator,  IL  496.  IV.  428. 
Admiralty  causes.  III.  106. 
^  court  of.  III.  69.  107. 11.  IV. 

268. 
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S52. 
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•^— — ^-^ under    what    eittum 
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facto,  I.  371. 
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Allodial  property,  II.  47.  60. 
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,  writ  of,  IV.  402. 
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fund,  I.  331. 
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Agistment,  II.  452. 

Agnati,  II.  235. 

Agnus  Dei,  &c.  IV.  115. 
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Aids,  feodal,  II.  63.  86.  IV.  411. 
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Alfred,his  dome»book,  I.  64.  IV.  41 1, 
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Approvers,  FV.  329. 

1  compelling  prisoners  to  be- 
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Appurtenant  common,  II.  33. 

Arbitrary  consecrations  of  tithes,  1. 113. 
II.  26. 
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,  his  court.  III.  64. 
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Arches  court.  III.  64. 

^  dean  o^III.  65. 
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Areopagus,  'court  of.  III.  365.  IV.  169. 348. 
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Armorial  ensigns,!!.  428.  III.  105. 
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Arraignment,  IV.  322.  iii. 

,  incidents  to,  IV.  324. 
Array,  challenge  to,  III.355.ii.359.  IV.  352. 
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-  persons.  III.  288.  IV.  289. 
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Articles  of  the  navy,!.  420. 

war,!.  415. 

Artificers,  I.  407. 

,  residing  abroad,  IV.  160. 

y  transporting  them,  IV.  160. 

Am,  Roman  divisions  of,  II.  462. 
Ascendants  excluded  from  inheriting  di^ 

recUy^W.  210.  212.fi. 
AtcendanU  not  excluded  m  France^  II.  21 U 
Asportation,  IV.  231. 
Assault,  III.  120.  IV.  145.  216. 

,  with  intent  to  rob^  IV.  242. 
— — -,  costs  in  actions  for.  III.  400. 
Assembly  of  estates,  I.  147. 

,  riotous  or  unlawful,  I V»  1^6. 

Assensu  patris,  dower  ex.  II.  132. 

Assessments,  1.312. 

Assets,!!.  510.      . 

— — ,  by  descent,  or  real,  11. 244. 302. 

340. 
— — ,  personal,  II.  510. 

■  ",  legal  and  equitable,  II.  51 2. 
Aitigneety  liabUities  and  rights  ^,I!I.  158. 

fprovimonalyU,  48  Jl. 
— —  of  bankrupt,  II.  480. 
Auigmng  breaches.  III.  398 . 
Assignment  of  baqkrupt's  effects,!!.  485. 

■  chose  ra  action,  II.  442. 
dower,  II.  155. 
erroiy.  III.  25. 

■  estate,!!.  326.  III.  158.  «. 

reversions.  III.  158. 
Assigns,  !!•  289.  III.  158.  fi. 
Assise,  certificate  of.  III.  589. 

-,  commission  of,  III.  60*  IV.  269.424. 
,  court  of.  III.  58. 
•,  general,  I..  148. 
-,  grand.  III.  341.  351.  IV.  422. 
Justices  of.  III.  59.  IV.  269. 

,  killinff  them,  IV.  84. 
of  arms,  I.  4 1 1.  if.  66. 
-,  bread  breaking,  IV.  159. 
-,  rent  of,  II.  42, 
turned  into  a  jury.  III.  403. 

',  writ  of,  m.  1 84.  IV.  422. 

Association,  writ  of.  III.  60. 
Assumpsit,  express,!!!.  158. 
— — ,  implied,  UI;  .1 59. 
Assurances,  conjmon,  II.  294, 

■■ ,  covenant  for  farther^  II.  xi. 
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AthefingyL  19$^ 

Atkelstan  UlegUkMte,l.  19S. 

Attachment  affisut  Mritneues,  III.  869. 
— — ^— ^  for  contempts,  IV.  365. 
_— ^  in  chancery,  III.  433,  444. 
_— — — ,  with  proclama- 
tions, III.  444. 

,  writ  of.  III.  280.  XV. 


Attachments,  court  of,  III.  71. 
Attainder,  II.  251.  IV.  380. 

. y  act  of,  IV.  859. 

Attaint,  grand  jury  m.  III.  351. 

. ,  writ  of.  III.  402.  IV.  561. 

Attainted  persons,  II.  290.  IV.  380. 
Attempt  to  rob,  IV.  242. 

. steal  fish ,  IV.  235. 

Attestation  of  dee^  11.  507.  i.  iiL  xii.  xiiL 

».^_ devises,  II.  376. 

Attorn^  at  kw.lll.  25. 

— ,  tuntmaryjuriidictum  over^ 


lU.  26. 


-,  action  against.  III.  165. 


Attorney-general,  III.  27. 

,  information  by.  III.  261. 

427.  IV.  308. 

>,  warrant  of,  to  confess  jodgment. 


Bail,  justif^ngor  perfecting^  III.  S9U 
..— ,  refusmg,  IV.  297. 
.— — ,  special,  III.  287.  xxii. 

fyjiulge'8order,llL  292. 

,  taking  insufficient,  IV.  297. 

^,to  the  action,' III.  290. 

sheriff.  III.  290. 

,  surrender  in  ditchar/^e  ^,  III .  291  • 

Bailable  or  not,  who,  IV.  297,  8,  9. 
Bail-bond,  III.  290.  xxii. 
Bailiffi,  I.  345.  427. 

of  hundreds,  I.  116.  345. 
Bailiwick,  I.  344.  II.  38. 
Bailment,  II.  395.  451. 
Bail-piece,  III.  291.  sxiii. 
Ballot  for  jurors.  III.  358. 
Balnearii,  IV.  239. 

Banishment,  I.  137.  IV.  59.ii.  377.  401. 
Bank,  1.328.   * 

-^— ,  misbehaviour  of  its  officers,  IV.  254. 
Banker* s  clerk,  embexxlemeni  /py,  1 V.  23 1 . 
Bankrupt,  II.  471.  IV.  431.  436. 

,  who  may  be,  II.  477. 

. —  ,  wkai  ads  makeome.  If.  479. 
,deaHBgtwUA  token  proieviet^  II. 


486. 


III.  397. 
Attornment,  II.  72.  288.  290. 
Aubaine,  droit  de,  I.  572. 
Audita  querela,  writ  of.  III.  405. 
Auditors  in  account.  III.  164. 
Average,  IV.  67. 
Averium,  II.  424. 
Ave^ent,  III.  309.  513.  IV.  340. 
Augmentation  of  vicarages  and  curacies,  I. 

388. 
Aula  regia  or  regis,  III.  38.  IV.  416.  422. 
Aulnager,  f .  275. 
Avowry,  III.  150. 
Aurum  re^ae,  I.  221. 
Attter  droit,  II.  177. 
Auterfoits  Bcqiut,IV.  335. 

^  attaint,  IV.  336. 

■  convict,  IV.  336. 

Auter  vie,  tenant  pur.  II.  12a 
Aidkoriiy,  abuse  of,  IIL  214. 
Authorities  in  law,  1. 72. 
Awards  III.  16. 
Ayle,  writ  of.  III.  186. 

B 
Baciielor,  knight,  L  404. 
Backing  warrants,  IV.  291. 
Bali  above.  III.  290. 
-...—  below,  III.  291. 
._,  oommoni  III.SI87* 

^excepting  to.  III.  191. 

-» excessive^  1. 135.  IV.  297. 

-,in  criminal  oases,  IV.  297. 

— efror,ni.4io.* 


-,  leases  to,Il.  458. 


Bankruptcy,  II.  285.  471. 

,  cognizance  of.  III.  428. 
,  fraudulent,  IV.  157. 
Banneret,  knight,  1. 403. 
Banns,  1. 439. 
Bar  of  dower,  11. 136. 
— ,  plea  in.  III.  306.  IV.  335\  396. 
— ,  trial  at.  III.  352.  IV.  551. 
Bargain  and  sale  of  lands,  II.  338.  iL 
Bargemaster,  action  against.  III.  165. 
Baron,  1. 398. 
'■  and  feme,  1. 455L 

Baronet,  I.  403. 
Baronies,  II.  68.  90. 
.  of  bishops,  !•  156. 

Barratry,  IV.  134. 
Barristers,  I.  23.  IIL  26. 
Base  fees,  II.  109. 

services,  II.  61. 

^—  tenants,  II.  148. 
Bastard,  1. 454. 

,.  bom  during  toadbek,  L  457. 

■,  adminbtration  to^  IL  SOS. 
,  concealment  of  its  death,  IV.  I9i. 


358. 


-,  eign^,  n.  248. 

-,inc8padty  o(  I.  45$. 

-,  nnintenance  of,  L  457. 458.  w. 

•s  punishment  for  havings  IV.  65. 

.-,  trial  for  murder  of,  1  ¥7198. 558. 

'^settlement  of,  1. 456. 

iy, general  am  spoml,  PI.  55^ 

-^trkdof.ib.    . 


1  N  D  B  X. 


Bath,  knk^t  of  the»  I.  409. 

Battel,  tml  by,  UI.  W7,  ui.  IV.  946.  418. 

4S1.4S4. 

Battery,  III.  ISO.  IV.  SI 6. 

■  ■■,  inspection  of.  III.  995. 

,  of  a  clergyman,  IV.  SI  7. 

Beirant,  III.  14S. 


Bawdy-houses,  IV.  S9i  64.  167. 
Beaconage,  suit  for.  III.  108. 
Beacons,  I.  S64. 
BehaTiour,  good  security  for,  IV.  S51.  256. 

40S. 
Beheading,>IV.9S.977. 
Benefices,  IV-  107. 
Benefit  of  clergy,  IV.  999.  965.  969.  n.  419. 

489.  441.  , 

Benevolence,  compulsive,  I.  140.  IV.  456. 

Berwick,  I.  98. 

. ,  part  of  England,  L  99. 
Besayle,  writ  of.  III.  186. 
Bigamy,  IV.  169. 
Bill  for  patents,  &c.  11.  946. 

in  equity.  III.  442. 

parliament,  I.  181. 

how  passed,  I.  lAK 

of  exceptions.  III.  57S. 

exchange,  II.  466. 

. indictment,  IV.  903. 

. Middlesex,  III.  S85.  xx. 

. privilege.  III.  289. 

rights,  I.  128.  IV.  44a 

or  note,  forging,  IV.  248, 249. 

-.  steaUng,  IV.  294. 

Bmavera,IV.  905. 
Bishop,  I.  155.977.401. 

. -,  /rifA,  seat  in  parUameni,ami  prp- 

vUegeSf  1.156. 

-,  certificate  of,  995. 


-,  not  eleeting  or  coosecratmg,  1. 


980.  n.  IV.  115. 

.,  right  of,  to  try  or  be  tried  as  a 


Body,  how  protected,  1. 194. 

politic,  1. 467. 

Boiling  to  death,  IV.  196. 

Bona  notabilia,  II.  509. 

*—  vacantia,  I.  299. 

Bond,  II.  940.  xiil  III.  xxiv.IV.  442. 

— »-*of  arlHtration,  III.  16. 

— -  tenants,  II.  148. 

Bono  et  malo,  writ  de,  FV.  270. 

Book  of  rates,  I.  917. 

Book  land,  II.  90. 

Books  and  papers,  production  of,  111.388. 

Books  of  accounts.  III.  969. 

-,  popish,  importing  or  seUing  them* 

IV.  115. 
Borough,  1. 115.11.  82. 
-  courts.  III.  82. 
English,  I.  75.  II.  89. 

■  What  is  the  essential  part  of  the 
custom,  I.  76. 

Borrowing,  II.  459. 

Borsholder,  1. 115.  956.  IV.  419. 

Botes,  II.  95. 

Bottomry,  II.  457^ 

Bound  BEuliffi,  1. 945. 

Bounties  on  exportation,  I.  915. 

Bourde^ux,  mayor  of,  his  certificate.  III. 

954.  Wjfr 
Brabants,  IV.  95. 
Bracton,  1. 72.  IV.  425. 
Brawling,  IV.  146. 
Breach  of  close,  III.  209. 

■  covenant.  III.  155. 

■  duty,  action  for.  III.  169. 
peace,  IV.  142. 

■  pound.  III.  146. 
■  prison,  IV.  190. 

Brehon  law  in  Ireland,  I.  100.  IV.  919. 
Brevia  Testata,  II.  507. 
Bribery  in  elections,  1. 179. 

-,  how  punished,  I.  1 80.. 


peer,  I.  401.  IV.  264,  265. 
Bishoprics,  nomination  to,    I.  978.  IV. 
108.  115.415.490. 

^cMftt''  new,  I.  980. 
Bissextie  year,  II.  141. 
Black  act.  III.  161.  IV.  144.  308. 295.  245. 

lead,  stealing  of,  IV.  294. 

maile,  II.  45.  iV.  844. 

Blanch  rent,  II.  49. 

Blank,  TV.  99. 

BlasjP^emy,  IV.  59. 

Blench-holding,  11.  49. 

Blood  corrupted,  U.  251.  IV.  988. 

inheritable,  II.  246. 

of  the  first  purchasor,  II.  280. 

restitution  m,  IV.  402. 

royai^  I.  225a 

whole  and  halC  II.  227. 
Body  corporate,  ^  467. 


■  nu^trates,  IV.  159. 

Bridges,  I.  957.  IV.  424. 
'    ,  county,  I.  958. 
-,  annoyances  in,  IV.  167. 


-,  destroying,  IV.  244. 


British  constitution,  I.  50. 

islands,  I.  105. 
Britons,  antient,  their  laws,  I.  69.  IV.  408. 
Britton,  I.  72.  III.  408.  IV.  427. 
Brooke,  L  72. 
Brothels,  frequenting,  IV.  64. 

■,  keeping,  I V .  29. 64. 168. 
Bubbles,  IV.  117. 
Buggery,  IV.  215.  , 
Bulles,  papal,  IV.  109, 110. 
BulUon,  exporting,  IV.  100. 
Burgage,  tenure  m,  II.  82.  IV.  419. 
Burgesses  in  parliament,  their  election,  L 

174. 
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Burglary,  IV.  99S. 

,  eniry  in,  IV.  827. 

— — ,  inUut  M,  4.  288.  > 
Bufial  charses,  II.  508. 

■  of  feio  de  le,  IV.  190. 
Burning  in  the  cheek,  IV.  99.  570.  377. 

hand,  IV.  367.  359,  37a 

372. 377.  iv. 

-,  mafidoufl,  IV.  244, 5,6. 


■  manufaetoriettVf.^AS. 

— — ^  the  king's  ships,  &c.  IV.  101 . 

to   death,  IV.  93.  204.  216.  222. 

377.  408. 
Butlcfage,1.315.  . 
Bye-laws  1. 475. 

,action  on,  III.  \  59. 


C^alids  captain  of,  his  certificate.  III.  334. 

,  when liui,  I.  111. 
Calendar  of  prisoners,  IV.  405. 
Calling  the  plaintii^  III.  376. 
Canodling  deeds,  II.  309. 

letters  patent.  III.  47, 41 
11. 5 


wills,  II.  502. 


04.^ 


Canomcal  obedience,  IV.  lOi 

purgation,  III.  342^V.  368. 

Canon  law,  I.  14.  19.  79.  82,  83.  1V.42I, 

422. 

Canons  of  a  church,  1 .  383. 
. inheritance,  II.  208.   - 

. 1603, 1.  85. 

Capacity  of  guUt,  IV.  20. 

to  purchase  or  convey,  II.  290. 
Ca|Mas  ad  audienduro  judicium,  IV.  375. 
— ^—  respondendum.  III.  281.  xYi.  IV. 

318.429.iil. 

■  satisfaciendum.  III.  160.  414. 


in  withernam.  III.  129. 149.413. 

profine.  III.  398. 

utlagatum.  III.  984.  xx.  IV.  520. 


Capiatur,  judgment  quod.  III.  398.  ziii. 
Capita,  (hstribution  per,  II.  517. 

-,  succession  p^,  II.  218. 
Capital  punishment,*^  IV.  9.  18.  237. 576. 

413.441. 
Capite,  tenants  in,  II.  60. 
Caption  of  indictment,  IV.a51<i. 
Captives,  II.  402. 
Captures  at  sea.  II.  401 . 
CaJNit  lupinum,  IV.  320. 
Carcan,  iV.  138. 

Gamal  knowledge  of  infants,  IV.  212. 
Canier,  action  against.  III.  165. 
'  6y  water.  III.  165. 

Cart-bote,I[.35. 
Case,  action  on.  III.  52. 122.  IV.  442. 


Case  reserved  at  nisi  prius,  III.  S78« 

stated  out  of  chancery.  III.  453. 

Castigatory  for  scolds,  IV.  169. 
CttitleM  stq^reued  6y  Henry  ^  I.  S63. 
Castration,  IV.  206. 

m  France,  TV.  206. 

Casu  consimili,  writ  in.  III.  51. 
^—^  proviso,  writ  of  entiy  in,  HI.  183. 
—  reason /or  the  tvrif,  II.  137. 
Casual  ejector.  III.  202.  ix. 
Cattle,  malicious  killing  or  maimkife  I\'. 
244,5. 

^  owner  answerable  for.  III.  153. 
211.  IV.  197. 
Caveat,  III.  98. 246. 
Causa  matrimonii  praelocuti,  writ  of  entiy, 

IIL  185. 
Cause,  diallenge  for,  IV.  353. 
Causes  of  demurrer.  III.  315.  xxvii. 
Centenarius,  1. 116. 
Cen^^  I.  1 1 6.  III.  35. 
C«^Kriri,III.315. 

rpus.  III.  288.  xviL  XX.  xxi. 
ificate  for  costs.  III.  21 4. 
— -   nto  chancery.  III.  453. 
-— ^  of  asaze,  IH.  389. 

bankrupt,  II.  482. 484.  iu 

'  poor,  1.564. 

_ leu  med  thanformeriff,  I.  565. 

"=» ,  trial  by.  III.  555. 

Certiorari  fadas.  IV.  262.  865.  272. 320. 


321. 
Cessavit,  writ  of,  HI.  232. 
Cessio  bonorum,  II.  475. 485. 
Cession  of  a  benefice,  1. 392. 
Cestuy  que  trust,  II.  328. 
— i vie,  II.  123.    . 

^  use,  II.  .'528. 
Chains,  hanging  in,  IV.  202. 
Challenge  of  jury.  III.  359.  IV.  359. 
■  to^t,  IV.  150. 

Chamberlain,  lord  great.  III.  38. 
Champertyj  IV.  155. 
Champions  in  trial  by  battel.  III.  339.  v. 
Chance,  IV.  26.^ 
Chancellor,  his  name  and  office,  III.  47. 

*t  jurudietum  over  it^amtSy  IIL 


427. 


78. 


•^  lord.  III.  38. 47. 
-,  killine  him,  IV.  84. 
-  of  a  mocese,'  I.  382. 

the  duchyof  Lancaster,  III. 


exchequer.  III.  44. 
univenityy  his   court. 


III.  83. 
Chance  medley*  IV.  184. 
Chancery,  court  of.  III.  47.  IV.  436. 

,  ordmmce  for  ike  regtdatiom  of, 

IV.  438. 


INDEX. 


Chapel,  omamenli  m  tfiteopal^  II.  433* 

raUi,  III.  98. 

Chapters,  I.  38S. 

Charge  to  grand  jury,  IV.  303. 

Chantable  uses,  II.  273.  376. 

, commission  of,  III.  428. 
ChariHei,  commissum  for  imvetligtUing,  IIL 
428. 

',  cosnizance  of,  III.  427. 

,  informations  for,  HI.  427. 
Charter,  II.  295. 
Charter  of  the  kta^  Uv  346^ 
Charter  governments  in  America,  1. 109. 
Charter-land,  II.  90. 
Chase,  li.  38. 416.  IV.415. 

^,  beasts  of,  II.  38.  415. 

Chastity,  homicide  in  defence  of,  IV.  18U 

Chattels,  II.  385. 

^  personal,  II.  387. 

-,  real,  II.  386. 
Chaud-medley,  IV.  184. 
Cheat,  action  against.  III.  166. 
Cheating,  IV.  157. 

at  play,  IV.  173. 

Cheek,  bummg  in,  IV.  99. 370. 377- 
Chester,  county  palatine  of,  I.  117. 

,  courts  ofi  III.  78. 

— —•,  custom  of,  II.  493. 
Chevisance,  II.  474. 

Chichele,  archbishop,  vindicated,  fV.  113. 
Chief  baron  of  the  exchequer.  III.  44.  46.n. 

justices.  III.  40,41. 

justiciary  of  England,  III.  38.  IV. 

416. 
—  rents,  II.  42. 

,  tenants  in,  II.  60.' 
ChUd  iteaUng,  IW.  219. 
Children,  duties  of,  I.  453. 

_ ,  evidence  of,  IV.  214. 

Chirograph,  II.  296. 

. of  a  fine,  II.  xv. 

Chivalry,  court  of.  III.  68.  IV.  267. 

■ — ^,  its  jurisdiction,  III.  103. 

IV.  267. 

. ,  guardian  in,  I.  462. 

-,  tenure  in,  fl.  62. 


Church,  repairs  of.  III.  92. 

Churchwardens,  1: 394. 

Cinque  ports,  courts  of.  III.  79. 

Circuits,  III.  59.  IV.  422.  424. 

Circumstantial  evidence,  III.  371. 

Citation,  III.  100. 

Citizens  in  parliament,  their  electors,  1. 174. 

City,  I.  115. 

need  not  be  incorporate,  nor  an  epiS" 

copal  tee,  I.  115. 
Civil  Corporations,  I.  470. 

death,  II.  121. 

■         injuries.  III.  2. 

law,  I.  14.  19.  79.  81.  83.  IV.  421, 

422. 
^,  its  Study  forbidden,  I.  19. 

liberty,  I.  6.  125.  251. 

list,  I.  332.  IV.  440. 

oj  hit  pretent  majetty,  amount 


and  disposition,  I.  335, 

state,  I.  396. 

i— -  subjection,  IV.  28. 

Clarendon,  constitutions  of.  III.  53.  n.  IV. 

422. 
Clausum  fregit,  HI.  209. 
Clearing  contempts  in  chancery.  III.  445. 
Clementine  constitutions,  1. 82. 

Clergy,  I.  376. 

cannot  tit  in  the  house  of  commons, 

1.175. 

restraint  on  their  farming,  I.  377. 

residence,  how  enforced,  <md  in  what 

place,  I.  392. 
-^— — .  averse  to  the  common  law,  !•  l  ^> 


20. 


441. 


-,  benefit  of,  IV.  333.  365.  413.429. 
-,plea  of,  IV.  333. 


•,counterplea  of,  IV.  37ff. 
-,  prayer  of,  IV.  iv. 


Chose  in  action,  II.  397. 

.,  how  assigned,  II,  442.  IV. 


Clergymen,  beating  them,  IV.  217. 
Clerical  habit  and  tonsure,  IV.  366. 
Clerico  admittendo,  writ  de,  III.  413. 
Clerk  in  ofiice,  I.  17. 

orders,  I.  388.  IV.  367. 

of  the  market,  his  court,  IV.  275* 

-  peace,  IV.  272. 


441. 


possession,  II.  389. 


Christian  courts,  III.-  64. 
Christianity,  offences  against,  IV.  44. 
part  of  the  laws  of  England, 

IV.  60. 
Church,  burglary  in,  IV.  224. 

. ,  larceny  in,  IV.  240. 

,  marriage  in,  I.  439. 

,  offences  against,  IV.  50. 

,  or  church-yard,  affrays  in,  IV.  145. 

-i ,  rate,  1. 395.  III.  92. 


Clients,  III.  28. 

Clipping  the  coin,  IV.  90. 

Cloaths,  malicious  destroying  of,  IV.  245. 

Clocks,  when  introduced.  III.  410. 

Close,  breach  of.  III.  209. 

rolls  n.  346. 

-      ■.   writs,  11.  346. 

Cloths,  stealing  from  the  tenters,  IV.  238. 

Coal-mines,  setting  fire  to,  IV.  246. 

Coat-armour,  II.  306.  III.  105. 

Code  of  Justinian,  I.  81. 

Code  of  Theodosius,I.  81. 

Codicil,  II.  500. 

LL  4 


INDEX. 


Cog[pati,  II.  235. 

Cognizance,  claim  of.  III.  298.  IV.  278. 
de  droity  come  cto,  ice  fine 


suTy  II.  352. 


353. 


tantum,  fine  sur,  U.        58 . 


in  replevin.  III.  150. 
of  pleas,  II.  38. 
wrongs,  III.  86. 


Cognizeeof  a  fine,  II.  351.  III.  157. 

■  recognizance,  II.  341. 

Cognizor  of  a  fine,  II.  350.  III.  157. 

■  recognizance.  II.  341. 
Copiovit  actionem.  III.  304.  397. 
CoU,fidnfying,  &c.  IV.  84.  88.  90.  98. 120. 

,  felonies  and  misdemesnors  relating 

to,  IV.  98. 
— ,  treasons  relating  to,  IV.  84.  88.  90. 
Coiniure,  instruments  of,  treason  reUtive 

to,  IV.  90. 

,  right  of,  I.  277. 

Coke,  ar  Kdward,  I.  72,  73. 
Collateral  consanguinity,  II.  204. 

■  descent,  II.  220. 
issue,  IV.  398.  V. 

. warranty,  II.  301. 

CollaUo  bononim,  II.  517. 
Collation  to  a  benefice,  I.  39t. 
Collative  advowsons,  II.  22. 
Collecting  the  goods  of  the  deceased,  II. 

510. 
College  elecHonSj  TV.  65. 

retignationt,  Md, 

Colleges,!.  471. 
— >  their  visitors,  I.  482. 
Collegia  in  the  civil  law,  1. 469. 
CoUieiyj  destruetiou  of,  by  water.  IV.  245. 
Colligendum  bona  defuncti,  letters  ad.  II. 

505. 
Colonies,  I.  107.  II.  7. 
Colour  in  pleading.  III.  309. 
Combinations,  IV.  159.  137.  is. 
Combustio  domorum,  IV.  374. 
Commenda,  I.  39S.  IV.  107. 
Commeiuiationy  II.  46. 
Commerce,  king  the  arbiter  of,  I.  273. 
Commission  of  array,  I.  41 1. 
■  bankrupt,  II.  480. 

• aweiSary,  11.480. 

■■  lunacy,  1. 305. 

'     the  i>eace,  I.  351.  IV.  270. 

to  eacamine  witnesses.  III.  383. 


Committee  of  oouodi,  I.  231. 

—  pariiameot,  I.  183. 

■  election  inpariiametUj  1. 1 8 1. 

—  peers  out  of  parliament.  III. 


438.  449. 


447. 


take  answcfs  in  e<iuity,.in. 


Ommittionert  ofhtmkruptcy,  ikeir  power, 
II.  481. 


the  greai  ieal,  lU.  46. 
Commitment  of  bankrupt,  II.  4  8 1 . 

-^— — —  persons  accused,  IV.  29e. 


/. 


lunatic,  I.  306. 


Common  appendant,  II.  35. 

appurtenant,  II.  33. 

•  bail.  III.  287. 

barretor,  IV.  133. 

because  of  vicinage,  II.  53. 

■  bench,  court  of,  lit.  37. 

^—,  justices  of,  killing  them. 


IV.  84. 


164. 


-,  disturbance  of,  HI.  237. 

-,  estate  in,  II.  191.  399. 

-  fiurrier,  &e.  action  against,  HI* 


form,  proof  of  will  in,  U.  508. 
in  gross,  II.  54. 
informer.  III.  161. 
jury.  III.  358. 

law,  h  63.  67.  IV.  41 1.  412. 

9  corporation  by,  I.  472. 

— ,  dower  by,  II,  132. 
>,  guardian  b^f,  I.  461. 


-nuisance,  IV.  166. 

-  of  estovers,  II.  55. 
- —  pasture  II.  34. 

—  piscary,  II.  34. 
— —  turbaty,  11,  .34. 
~  pleas.  III.  40. 
,  court  of  in.  40. 

,  court  of,  fixed  at  West- 


429. 


minster,  I.  22.  23.  III.  39.  IV.  424. 

prayer  Book,  reviling  of,  IV.  50. 

recovery.  III.  182.    195.   IV. 

-,  right  of,  II.  32. 
-,  sans  nombre,  III.  23S. 
-scold,  IV.  169. 
-,  seal,  I.  475. 
-,  surdiargje  of,  III.  237. 
-,  tenants  in,  of  lands,  II.  191.  vi. 
^ifkemio  tuejohUp, 


and  when  seweralfy^  11.  194, 

•  chattels  penonal 


II.  399. 

vouchee,  1. 359.  xviii.  xix. 

utterer  of  fidse  money,  IV.  loo. 

-  ways,  II.  35. 

'  without  stint,  U,  34. 
Commonalty,  I.  403. 
Commons,  house  of,  I.  158. 

, ',wken  •epttraUdfimm 

ike  Lordt,  IV.  428. 

'  '   »  t«*o  mdtgjible  to,  I- 


177. 


cies  /Uednp,h  178. 


jhow  oecimmialvaem' 


INDEX. 


Commonwealtb,  ofibncei  qgainsty  IV.  IS7. 

Commorancy,  IV.  273. 

Communem  legem,  writ  of  entry  ad.  III. 

183. 

Communion  of  goods,  II.  3. 
Commutation  of  penance,  IV.  105.  217. 

276. 

Compact,  I.  45. 

Compassing  the  death  of  the  king,  &c.  IV. 

76. 
Compensatio,  III.  305. 
Competent  witnesses.  III.  370. 
Composition,  real,  for  tithes,  II.  28. 

^  with  creditors,  II.  484. 

Compound  larciny,  IV.  239. 
Compounding  felony,  IV.  133. 

■■     other  prosecutions, IV.  136. 
Compulsion,  IV.  27. 
Compurgation^  III.  348. 
Compurgators,   III.   342,  343.   IV.   368. 

414. 
Concealment  from  the  crown,  IV.  436. 
of  bastard's  death,  IV.  198. 


358. 


482. 


of  property  hy  bankrupt^  II. 
of  the  offer  <^  a  5ai/«,IV.  120* 


\eoffer<^i 
Concessit  fine  siir,  11.  353. 
Conclusion  of  deeds,  II.  304.  i.  iii.  xii. 
— ^— — ^—  pleas.  III.  303. 
Concord  in  a  fine,  II.  350.  xiv.  III.  157. 
Concvarrent  ieaseSf  II.  320. 
Condition,  II.  17.ii.  299.viii. 

,  breach  of,  II.  281. 

,  estate  on,  II.  152. 


-,  in  deed,  11.  1 SS, 

law,  II.  154, 155. 

of  a  bond,  11.540.  xiii.  Ill.xxii. 


Conditional  fees,  II.  1  lo. 

-,  detcent  of^  aUeredbyper' 


tf  the  coma 
•innUitioint\ 


pardon,  IV.  401. 


Confess  and  avoid.  III.  310. 
Confession  by  prisoners,  IV.  296.  it.  357. 
— ^— -  of  action.  III.  302. 397. 
■  tfi  high  treeuon  IV.  557. 

ofadidtery^  I.  441. 

I  of  indictment,  IV.  329. 

Confeaso,  bill  taken  pro.  III.  444,445* 
Confinement  to  the  realm,  L  265. 
Confirmation  of  bishops,  I.  378,  380.  IV. 
115. 

■    lands,  II.  325. 
Oonfitcation,  I.  299.  IV.  377. 
Confuiion,  property  by,  II.  405. 
Con^  d'ofire,  1.379, 382.  IV.  421. 
Comes,  taking,  killing,  or  stsealing,  IV*  235. 

239. 

Con|ugal  rights,  restitutioii  of>  III.  94. 


Conjugal  rights,  subtracfion  of.  III.  94. 

Conjuration,  IV.  60.  436. 

Conquest,  Norman,  I.  199.  IV.  414,  415. 

'  or  acquisition,  II.  48.  242* 

victory,  1.  103.  107. 

Consanguineus  frater,  II.  232. 
Consanguinity,  I.  454.  II.  202. 

"     ■  ,  table  of,  II.  203. 
Conscience,  courts  of.  III.  81.  IV.  441. 
Consecration  of  bishops,  I.  380.  IV.  115. 
Consequential  damages,  action  for.  III. 

153. 
Conservators  of  the  peace,  1.  350.  IV. 

413.  431. 

^^— — —  truce  and  safe  conducts. 

IV.  69.' 
Consideration  of  contracts  II.  443.446.fi. 

deeds  II.  296.  ii.  iv. 

Consideratum  est  per  curiam.  III.  396. 
Consilium,  or  imparlance,  IV.  556. 
Consimili  casu,  writ  of  entry  in.  III.  I83. 
Consistory  Court,  III.  64. 
ConsoHdation,  III.  75. 
Consort  queen,  I.  219. 
Conspiracy,  IV.  136. 

,  action  of.  III.  126. 

Constable,  I.  355.  41 1.  IV.  292. 

•^— ,  how  protected^  I.  SS6, 

1  ijtecial^  of  two  khtdt,  ibid. 

,  high,  I.  116. 

,  lord  high,  I.  355,  III.  38.  IV. 

268. 

,  hit  Court,  lU.  68. 

IV.  267. 

Constitution,  English,  I.  50. 127. 144. 154. 

160.  213.  217.  233.  257.  III.  60.*  IV- 

439. 
Constniction  of  deeds  and  wills,  II.  379. 

■         statutes,  1.  87. 
Constructive  treason,  IV.  75.  85. 
Consuetudinibus  et  servitiis,  writ  de.  III. 

232. 
Consul,  I.  257. 

Consultation,  writ  of.  III.  114. 
Consummate,  tenant  brjr  curtesy,  II.  128. 
Contempt  against  the  kin^,  IV.  121. 
■  in  courts  of  equiQr,  III.  443. 

• law,  IV.  283. 

Contenement,  IV.  379. 
Contentious  jurisdiction.  III.  66. 
Contestatio  litis.  III.  297. 
Contingent  legacy,  II.  513. 
-    "^  remainder,  II.  i69. 

» trustees  to  support. 


II.  171.  V. 


uses,  II.  334. 


Continual  claim,  II.  516.  III.  175.  , 

Continuance,  IIL  316.  v.  xv.  xxvi,  xxviL 
■  ■«■— withcfameofiUMpriiifc  HI. 

353. 


INDEX. 


Continuando  in  tre^MW*  UL  siS' 
t^ntract,  II.  44S. 

-,  action  on,  III.  117. 


■>,  expr<ei»>  III'  154. 
.,  impHed,  III.  1 59. 
-,  of  ofarriage,  I.  439. 

-,  suit  for^  til.  95. 


,  original,  between  king  and  peo- 


Corpocation  act,  IV!  5d.  459. 

,  courts  of,  III.  80* . 

— .. — = what  majority  ccmpeUnt  t9 

Hnd,  I.  478. 

vmtedhy  whom^  I.  482. 

— — ^—  it's  dissolution,  I.Y85. 
-,  duties,  I.  479. 


pie,  I.  853. 

,  simple,  II.  46f^. 
-,  special,*  465. 


II.  S56. 


Contractu,  action  ex.  III.  117. 

Cbfiiraw^^ofi,  IV.  5. 

Convention  of  estates,  I.  151,  15S. 

■  parliaments  I.  15S. 

Conventional  estates  for  life,  lI.'lSO. 
Conversion,  III.  15S. 
Conveyances,  IF.  9.  293. 309.  IV.  450. 
Cpnviction,  FV.  36S. 

» summary,  FV.  S8a  883.  fi.^ 
Convocation,  I.  279. 

— -: ^  court  of  bishops  in.  III.  67. 

Coparceners,  II.  187. 
Copper  coin,  counterfeiting,  IV.  100. 
Cppy  of  indictment,  IV.  351. 
■  record  of  indictment.  III.  126. 

Copies  ofrecordif  III.  367. 
Copyhold/II.  95.  147., IV.  39. 
'       for  life,  II.  97. 

,  forfeiture  of,  II.  884. 

— — —  not  liable  to  eledt,  III.  419. 

of  frank  tenure,  II.  100. 149. 

■  inheritance,  II.  97. 

turned  into  frank  fee,  II.  368. 


II.  1 13. 


-,  how  affected  by  general  statuteM^ 

'granted  to  charitable  met)!.  376. 
Cop3rrights,  II.  407. 

Com,  grain,  meal,  &c.,  destroyingJV.  246. 
Com  rents,  II.  322. 
Corgage,  tenure  by,  11.  74. 
ComwiUt  inheritance  to  the  duchy 1 1.  225. 
Corody,  I.  284.  II.  40. 
Coronation,  oath,  ancient,  I.  236. 

of  Ethelred  2nd,  1. 255. 

,  modem,  I.  235. 
Corgoi^ore  eligendo,  writ  de,  I.  547. 
■  exonerando,  writ  dc,  I.  348. 

Coroner,  I.  646.  IV.  292.  415. 

.'j  Section,  I.  548. 
inquisilum  by,  how  to  be  taken,  I. 

-,  how  proceeded  agmngt for  imiitt  • 


—incidents  and  powers,  1. 477. 
-,  it's  lands,  if  dissolved,  1. 484. 

privileges  and  disabilities, 

1.476.  II.  184.  ft. 
Corporeal  htreditamoits,  II.  17. 
Corpse,  stealing  of,  II.  429,  IV.  256. 
Corpus  juris  canonid,  I.  82. 
— — — ^  civilis,  I.  81. 
Correction,  house  of,  IV.  570, 371.  577. 

I                of  apprentices,  I.  488. 
-. children,  I.  452.  455.  IV^ 

182. 

i scholars,  I.  458,  IV.  182. 

—I servants,!.  429.  IV.  182. 

— — —  wife,  I.  444. 

Corruption  of  blood,  II.  251.  IV.  3SB.  415. 

458.440. 
Corsepresent,  II.  423. 
Corsned,  trial  by,  IV.  545.  414. 
Cosina^e,  writ,  of.  III.  116. 
Costs,  11.  459.  III.   188.  599.  XV.  xxviii. 

xxxi. 

,  how  rettrmned  by  statute,  HI.  401. 

—  in  equity,  III.  451. 

payable  to  the  king.  III.  400. 

,  no  more  than  c&inages.  III.  400» 

,  on  not  going  to  trial,  III.  357. 

recovered  by  pauper.  III.  401. 

Covenant,  III.  156. 

in  a  deed,  II.  504.  viii.  x. 

,  real,  II.  505.  n.  III.  157. 

■  to  stand  seised  to  uses.  II.  358. 

-,  writ  ot^  II.  550.  xiv.  III.  157. 


548. 


Covert  baron,  I.  442. 

Coverture,  I.  442. 

Council^  court  of  the,  I.  229. 

Councils  of  the  king,.I.  227.   . 

Council  privy,  I.  250. 

Counsel,  III.  96. 

,  action  against.  III.  165^ 
-,  for  prisoners,  IV.  555. 

-,  king's,  III.  27. 

■    ,  when  silenced.  III.  29. 
'f  privilege  of.  III.  29. 


terial  ne^iecti,  I.  349. 
•,  his  court,  IV.  274.' 


Corporate  counties,  I.  120. 
■■  —  name,  I.  474. 

Corporation,  I.  467.  II.  450. 
■■    ' '      — —  Unfit  onpren^ativem  cre^^ing, 
I.  474.' 


Count,!.  116.  598. 

. 'in  decUiration,  III.  295.  295. 

Counterfeiting  the  king^s  coin,  IV.  84. 88. 

. : — king's  seals,  IV.  85. 89. 

Counterpart,  II.  896. 
County,  III.  549.  IV.  549. 

,  trial  by  the,  1. 116.  IV.41  U 

■     ,  bridge,  what  is,  I.  557. 
14 
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County  court,  I.  178.377.UL55.IV.411. 

414.  4\6.  4S0.'49S.  4S4.  441. 

court  of  Middlesex,  III.  89; 

Palatine,!.  117.  IV.  451.   . 

Court,  I.  967.  III.  83.  IV:  S58.  414. 

baron,  II.  90.  JIL  53.  IV.  41 1 . 

— ,  Christian,  III.  64. 
hand,  III.  .523. 

lect,  IV.  275.  41 1.  424. 

•  martial,  I.  416. 

— —  ofinquby,  I.  418. 

— — -,  power  to  erect,  1. 867.  HI.  24. 

Courts,  profits  of  I.  289. 

pMiihing  theproeeedmgi  of, TV  MS. 
Craven,  III.  540.  IV.  548. 
Creation  money,  I.  402. 
Credible  witness.  III.  570. 
Crimes,  FV.  1.  2.  5. 
Criminal  conversation.  III.  159. 

■■    ■  mformation^  FV.  512. 

law,  IV.  2. 

Crockards,  IV.  98. 

Croptt  growmgi  seized  by  sheriff  III.  417. 

Cross  ImUs,  III.  448. 

causes,  III.  451. 

remainder,  II.  581. 

,  sign  of,  in  deeds,  II.  505. 

4 ,  trial  by  the,  IV.  546. 

Crown,  desceqt  of  the,  I.  191.  IV.  415. 
— -— ^  landi  how  numaged,  I.  286. 

office,  IV.  265.  508. 

— ,  pleas,  of  the  IV.  2. 

protecuHont/or  mitdemeanon,  IV. 

512. 
1^  Cucking-stool,  FV.  169. 
"^Cui  ante  divortium  writ  o(.  III.  185. 
* —  in  vita,  writ  of.  III.  185. 
Culprit,  rV.  559. 
Cumfoeflaad,  theft  in,  IV.  258. 
Curate,  I.  593. 

,  his  salary.  III.  90. 
Curator  of  infants.  See,  I.  460. 
Curatores  viarum,  1. 558. 
Curfew,  rV.  419,  420. 
Curialitas,  II,  126. 
Curring,  IV.  59. 
Curtesv,  tenant  by,  II.  126. 
Custody  of  idiots  and  lunatics,  I.  305.  III. 

427. 

Custody  of  temporalties,  I.  282.  IV.  421. 
Custom,  II.  263.  .482. 

,  assurances  by,  II.  365. 

,  dower  by,  II.  132. 

,  ffeneral,  I.  <68.  75. 

,  heriot,  II.  422. 

— ^-^  of  London,  how.  tried.  III.  554. 

,  particular,  I.  74. . 

,  how  allowed,  I. '78. 
",  prw^  required  in  sup' 


Custom,  pardcular,  when  legal,!.  76. 
Customary  freehold,  II.  lOO  140. 
-^—  tenant,  II.  147. 
Customs  on  merchandize,  I.  514. 516. 
Custos  rotulonim,  I.  349.  IV.  272. 
Custum^  antiqua  sive  maena,  I.  515. 

f  parva  et  nova,!.  515. 

Cutpurses,  IV.  242. 


Damage  to  things  personal,  IIL  152. 
Damage  feasant.  III.  6.  8.  n.     * 
Damages,  II.  438.  IIL  187;  188. 
Danelage»  I.  65.  IV.  412. . 
Darrein  presentment,  assize  of,  IIL  245. 
Date  of  a  deed,  II.  504.  L  iii.  zii.,xiiL 
Day  in  baiA,  III.  277. 

court.  III.  516. 

— ^  of  grace.  III.  278. 

De  bene  esse,  III.  58^ 

De  la  plus  belle,  dower,  11.452. 

Deacon,  I.  388.  •  « 

Dead  man's  part,  II.  518 

Deadly  feud,  IV.  244. 

Deaf,  dumb,  and  blind,  L  504.  II.  497. 

Dean  and  Chapter,  1. 588. 

Dean,  rural,  I.  3813. 

Deanery,  rural,  I.  112 

Deaneries,  new  and  old,  I.  383. 

Death,  appeal  of,  iv.  314, 424. 

,  avil,  I.  152. 

,  judgment  of,  IV.  iv.         ,    . 

,  ofparttj  to  suit.  III.  599. 

-,  recording  tenience  af^  IV.  577. 


pwi  <lf  L  67. 


Debet  et  detinet,  action  in,  IIL  156. 
Debt,  II.  464.  IIL  154. 

,  action  o^  III.  154.  xv. ' 
— — ,  action  of,  on  amercement.  III.  161« 

,  by  law.  III.  161. 

■  ,  escape,  IIL  165.     ^^ 

— — ^,  judgment,  IIL  160.  4V^ 

,^  peiud  statutes,  IIL  161. 

,  information  of.  III.  261. 
,  public,  1. 525.  IV.  441 . 

Debtee  executor,  II.  5l2.fi.  III.  18. 
Debtor,  refusing  to  discover  his  eflects, 

IV.  156. 
— —  executor,  II.  512. 
Debts,  priority  of,  II.  51 1« 
Decdt,  action  for.  III.  166. 

■      ■  -I—-: of, IIL  165.*  405.         •  ' 

^— —  on  the  case^  in*nature  ofj 

IIL  166.*  405. 
Decennniy,  I.  1 14.  IV.  252. 
Deception  of  the  king  in  his  grants,  L 

246. 

«  Decisive  oath.  III.  542. 
Declaration.  III.  893.  viii:  xxv.   . 
■■  19  4ffectment,  III.  202. . 
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DedanXdty  part  of  a  kw,  I.  54. 

■     statutes,  I.  86. 
Dedinatory  plea,  IV.  359.  366. 
Decree  in  equity.  III.  451. 

cUmned  by  frauds  III.  454. 

Decretals,  I.  89. 

Decretum  Gratiani,  I.  88. 

Dedimus  potestatem,  I.  85S.  II.  351.  III. 

447. 
Deed,  11.  295. 
Deed-poU,  II.  S96. 
Deeds,  stealing  of^  IV.  234. 
Deer-stealing,  IV.  835. 839. 

in  disguise,  IV.  144. 

III.  98. 


Definilt,  jadgment  bv.  III.  896.  395. 
Defeaaance,  deed  of,  II.  327. 342. 
Defect  of  parties.  III.  448. 
Defectum,   challenge  propter.  III.   369i 

IV.  358. 
Defence,  II.  xviii.  III.  996.  it.  vi.  xiii. 

zxYiii. 
-^— -  ajgOHu/  burglary  and  kousebreakmg 

in  France,  IV.  180. 
D^ndants,  III.  85. 

,  death  of  one.  III.  308. 
Defensiye  allesation,  III.  100. 
Deforcement,  III.  178. 
Deforciant,  II.  350.  xy.  xvi.  III.  174. 
Definitive  sentence,  III.  101. 
Degradation  of  peers,  I.  408. 
Degrees  conferred  by  the  archlnshop,  I. 

381. 

■     in  writs  of  entry,  III.  181. 
■  of  consanguinity,  II.  806. 

,  how  reckoned, 

II.  806, 807.  884. 

ofgiiilt,IV.  34. 


Demurrage^  Vf,  6a* 
Demurrer,  III.  314.  xrrti. 

book.  III.  317. 

'  in  equity.  III.  446. 

■  to  evidence.  III.  372. 

indictment,  IV.  335. 

Denial  of  rent.  III.  170. 

Denisen,  I.  374.  II.  249. 

Deodand,  I.  300. 

Departure  in  pleading.  III.  3 ID. 

Depopulatio  agrorum,  IV.  374. 

D^potU  in  lien  of  bad,  m.290. 

Depositions,  III.  383. 

— —  in  chancery.  III.  449. 

ecclesiastical    courta.   III. 

100. 
Deprivation,  I.  393. 
Derelict  lands,  II.  S61. 
Dereliction  of  property,  II.  9. 
Derivative  conveyances,  II.  324^ 
Descender,  writ  of  formedon  in.  III.  192. 
Descent  of  lands,  II.  201.  IV.  413.  421. 

,  why  favoured,  II.  241. 
Descent  of  the  crown,!.  195.  IV.  413: 
■ — ——,  collateral,*  I.  194. 
,  Unea\,  1. 193. 

,  rules  of,  II.  208. 

-,  Uble  of,  11.  240. 


Dehors,  matter,  III.  387.  IV.  390. 
Delay  of  the  law.  III.  423. 
Delegates,  court  of.  III.  66.  69. 

,  in  acadenucal  causes, 

m  85. 

Delictum,  challenge   propter,   III.   363. 

IV.  352. 
DeUi,  IV.  5. 

DelivieraDce,  second  writ  of.  III.  150. 
Delivery  of  a  deed,  11  306.  iii.  zii.  ni. 
■  <fg9od*,  II.  448. 

Demand  of  lands,  II.  xviii. 
-  of  money  with  menaee*^  IV.  841. 

Demandant  and  tenant,  II.  xviii. 
Deneme  lands,  II.  90. 
Demesnes  of  the  crown,  I.  286. 
Demi-mark,  tender  of.  III.  5. 
Demise  of  the  crown,  1. 188.  249. 
Demi-viUs,  I.  115. 
Democracy,  I.  49. 
Demoliflhiag  chttrcfaes,  houies  Ac.  IV. 

143. 


Desertion,  I.  416.  IV.  102. 
Ihiiructionofveuelt,  IV.  244. 
Detainer,  forcible.  III.  179.  IV.  148. 

,  unlawAil,  III.  151. 

Determinable  freehold,  II.  121. 
Determination  of  will,  II.  146. 
Detinet,  action  of  debt  in,  lU.  156. 
Detinue, action  of.  III.  152. 
Devastation,  II.  508. 
Devise,  II.  373.  IV.  450. 

• of  t^ter^purdkoMed  lands,  II.  379. 

-^—  ^  same  lands  to  several  persons^ 

II.  381. 
Devisee,  liable  to  debts  to  devisor,  II. 

378. 

of  land,  UabUmes  of.  III.  158. 

Die  eat  sine.  III.  316. 399. 
Diesjuridki,  III.  276. 

amoris.  III.  278. 

Diet,  excess  in,  IV.  171. 
Diets,  I.  147. 
Digests,  1. 8l. 
D^nitjT  of  the  king,  I.  24 1 . 
Dianities,II.  97. 
Dilaptdations,  III.  91. 
Dilatory  pleas.  III.  801. 
Diminishing  the  coin,  IV.  90. 
Dimhiishing  of  record,  IV.  990. 
IMo9ese,  I.  ill. 
Direct  pierogatiTef,  I.  939. 
Directory  pan  of  a  law,  I.  S5. 
DisaUUties,  IV.  377. 
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Disability,  plea  to.  III.  501. 

Disabling    a  man's    limbs    or  membeis 

IV.  ao5,  6,  7. 
statutes  of  leases,  II.  J20.  IV. 

432. 
Ditappendancyf  II.  SS. 
Disclaimer  of  tenure,  II.  275.  III.  235. 
Discontinuance  of  action,  III.  896. 

— ; estate.  III.  171. 

Discovery  by  bankrupt,  II.  485. 

1^ bankrupts*  properfy,  II.  482. 

—  of  accomplices,  iV.  330,  331. 

on  oath,  ill.  382.  437. 

Discretionary  fines  and  imprisonment,  IV. 

578. 
Disfigurins,  IV.  207. 
Disguise,  IV.  144. 

Disroemberiiiff,  punishment  bv,  IV.  377. 
Dismission  of  bill  in  equity.  III.  451. 
Disorderly  houses,  IV.  167. 

■  persons,  IV.  169. 
Disparagement,  II.  70. 
Dispensation  from  the  king,  II.  70. 

— — — —  P9R^  ^^-  **^' 
Dispensiiw  power  of  the  king,  I.  142.  186. 

342.  IV.  436.  440. 
-^— — — —  when  U  begam,  I.  142. 
Dispossession,  III.  167.  198. 
Dissection  of  murderers,  IV.  202.  577.  iv. 

Disseisin,  II.  195.  III.  169. 

at  the  party's  election.  III.  170, 

171. 

-,  warranty  commencing  by,  II. 

-,  writ  of  entry  sur.  III.  183. 
Dissenters,  protestant,  IV.  53, 

,  tMeir  piaceM  of  wcrMp^  IV.  54. 
■  teachertf  IV.  54. 
Dissolution  of  parliament,  I.  186. 
Distress,  II.  41,  42.  452.  IIL  6,  7. 

,  excessiye,  IIL  12. 

,  illegal,  for  crown  debts,  FV.  423. 

^  infinite.  III.  231.  280.  IV.  285. 

318. 

'yfwt  to  he  hgnnrnded   in  several 
places.  III.  13. 
■■'  of  goods  ofbankri^^  II.  487. 

-  ^  drovers*  eatiU^  lU.  8. 

■  of  ulensSs of  trade^lVL  la 
ofheasisofthepUm^ibid. 

in  the  eustodjf  of  the  Um^ 


Distringas  in  detinue.  III.  415. 

■'     ■  jnnitores.  III.  554. 

-^— ; to  compel  appearance,  HI.  280, 

xvi. 
Disturbance,  III.  236. 
■  of  common.  III,  237. 

franchises.  III.  236. 

patronage.  III,  242. 

religious  assemblies,  IV.  54. 


-  tenure,  IIL  242. 
ways,  III.  241. 


Disturber,  II.  278. 
Diversity  of  person,  plea  of,rV.  396. 
Dividend  of  bankrupt's  effects,  II.  487. 
Divine  law,  1. 42. 

right  of  kings,  I.  1 9 1 .  IV.  456. 

tithes,  II.  25. 


service,  tenure  by,  II.  102. 


Division  in  a  county ,  IV.  275. 
Divorce,  I.  440.  111.  94. 

-'for  ill-temper,  I.  441, 

({es,IL 


Do,  ut 


444. 


facias,  II.  445. 


302. 


Docquet  of  judgment,  II.  51 1.  III.  397. 
Doctrines,  illegal,  asserting  or  publishing, 

160.  208.i217.  IV.  91.  116.  123. 
Dog,  carrying,  IV.  125. 
Dogs,  stealing  them,  IV.  256.* 

,  8cc.  owner  answerable  for.  III.  i  S5. 

Domebook  of  Alfred,  I.  64.  IV.  411. 

Domesday  book,  II.  49.  99.  111.531. 

Dominion,  11.  1. 

Domitae  naturae,  animals,  IL  590. 

Donatio  mortis  causa,  IL  514. 

Donative  advowsons,  II.  25. 

Done  grant  et  render,  fine  sur,  II.  5S3, 

Donis,  statute  de,II.  112. 

Dotkin,  IV.  98. 

Double  fine,  IL  555, 

plea,  III.  508. 

voucher,  II.  358.ii.  xvii. 

Dowager,  princess,  IV.  81. 

queen,  1.  224,  IV.  81. 
Dower,  II.  129.  IV.  424. 
— —f  of  aUen  wives,  II,  151  • 

aa  ostium  ecclesiae,  IL  132. 


-4  assignment  of,  IL  135. 
-,  bar  of,  II.  136.  253.n. 
-  by  common  law,  IL  152. 
custom,  IL  152. 


ibid. 


11. 


of  goods  eoneealed  or  removed^  IIL 


sale  of,  IIL  14. 
-,  second.  III.  19. 


-  de  la  plus  belle,  II.  159. 

-  ex  assensa  patns,  IL  153. 
-,  justices  of,  III.  59. 

-,  unde  nihil  habet,  writ  of,  III.  183. 
,  writ  of  right  of,  IIL  183, 194. 


Distribution  oC  intasUle's  effects,  IL  515. 

IV.  408.  424^  459. 

Distringas  in  chancc^r,  III.  445: 


Draught  for  money,  IL  467. 

Drawbacks^  1. 315. 

Drawing  to  the  gallows^  IV.  92. 376* 

Droit  droit,  II.  199. 

Druids,  thor  automSiL  ^5.  IV.408. 
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Drunkeniietty  IV.  .95.  64. 

Duch^  court  of  Lancaster,  III.  78. 

Ducking-stool,  IV.  169.  577. 

Duel,  IV.  145.  185.  199. 

Duelling,  ordinance  against,  IV.  458. ' 

Dues,  ecclesiastical,  non-payment  of,  UI. 

89. 
Dukes,  1. 597.  409. 

Dum  fuit  intra  aetatem,  writ  of.  III.  183. 
non  compos  mentb,writ  of,  III. 

185. 

Duodecima  manus.  III.  545. 

Duplex  (juerela,  III.  247. 

Duplicatio,  III.  510. 

Duplicity  in  pleading.  III.  508. 311. 

Durante  absentia,  administration,  II.  505. 

—       '■  minore  aetate,  administration,  II. 

503. 

Duress,  II.  999. 

of  imprisonment,!.  131.  136. 

per  minas,  I.  151.  IV.  30. 

Durham,  county  palatine  of,  1. 1 17. 

^  courts  of.  III.  78. 

Duties  of  persons,  I.  193. 
— —  the  kins,  I.  235. 
Dwelling-house,  IV.  994. 


E 


Ei^leSflV.  98. 

Ealdormen,  1. 398. 

Ear,  loss  of,  IV.  146.  157.  160.*  906.  948. 

377. 
Earl,  I.  116.398. 

Earl  marshall,  his  court,  III.  68.  IV.  967. 
Earnest,  II.  447. 
JEatemenlf  patsettion  of.  III.  91 7. 
Easter  term,  writs  m.  Ill,  975. 
East  India  Company,  nature  of  the  charter. 

I.  110. 
Eat  inde  sine  die,  III.  316.  399. 
Eaves-droppers,  IV.  168. 
Ecclesiastical  corporations,  1. 470. 

courts.  III.  61. 

"9  their  cognizance,  III. 

87.  IV.  975.  495. 

",  when  separated  from  the 

civil,III.  69.  IV.  415.  491. 
Edmund  Ironside,  1. 198. 
Education  of  children,  1. 450. 
Edgar,  krnfc  his  laws,  I.  66.  IV.  419. 
Edward    the    confessor,  his  laws,  1.66. 

•iV.  412.  490. 
Egbert,  TV,  410,    . 
EprptianSylV.  4.n,  165. 
Ejectione  firmae,  writ  of,  m.  199. 
Ejectment,  action  of.  III.  199.  viiL  IV.441. 

,'3aU  in.  III.  904. 

'  Consent,  rule  in.  III.  905. 


Ejectment,  entry  in.  III.  905. 

— ,  PlainHffin,nommal,m,  905. 

Election  of  bishops,  I.  37.  IV.  115.  491. 

-  magistrates,  I.  340.  IV.  415. 


497. 


177. 


-  members  of  parliament,  1. 170. 

-,  u^odisqualifiedtovatein,hn2^ 
175,174,175. 

-  Scots  peers,  1. 169.  FV.  1 16. 


Elective  monarchy,  I.  199.  IV.  415. 
Eleemosynary  corporations,  1.471, 
Elegit,  estate  by,  II.  161. 

^  writ  of.  III.  418.  IV.  496. 

Elizabeth,!.  195, 
Elisors,  III.  355, 
Eloignment,  III.  129.  149. 
Elopement,  1.449.  II.  15a 
Ely,  couru  of,  III.  78. 

,  ble  of,  1. 190. 

Embargo,  1. 97a 
EmbasMidors,  1. 953. 

,  killing  them,  IV.  85- 

»  violation  of  their 


IV.  70.441. 

' *  servants,  who  enOtied  to  «ri- 

vilegeassuch,l.2S7^ 
Emblements,  II.  122. 145. 403. 

-^ ,  reason  of,  II.  122. 

Embowellinff  alive,  iV.  92, 95.ii.  377 
Embracery,  IV.  140. 
Emperor,  his  authority,  1. 242. 
Emphyteusis,  III.  252. 
Empson  and  Dudley,  IV.  310. 
Enabling  statute  of  leases,  II.  319. 
Enclosure,  disseisin  by.  III.  170. 
Endowment  of  vicarages,  1. 387. 

widows,  II.  135. 

Enemies,  1.257.  IV.  83. 

^,  goods,  II.  401. 

England,!.  111. 
Englescherie,  IV.  195. 

Engli8h,lawpr6ceedingsin,III.822jV.44l. 

En2ro8'sing,IV.159. 

Enlarger  restate,  11.324. 

Enlaijing  statute,  1. 87. 

Enquuy,  writ  of.  III.  398. 

Enseintyll.  169. 

Entails,  II.  1 12.  IV.  427. 451 . 

Entries,  books  of.  III.  271. 

Entry,  III.  5. 174. 

-,  forcible.  III.  179.  IV.  146. 

on  land^  11.512. 

tolled  by  descent,  HI.  176,  177. 

right  of,  to  support  contingent  i 
der,ll.l71. 

-,writof,n.xvilIII.l80. 


EgPity,  I.  61.  91.  III.  50.  429. 
-^ — 77  •"^  ^*w,  courts  of,  how  .distill- 
guished.  JU;  499.  436.  IV.  449. 
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fiquity  courts,  hintory  of.  III.  50.  IV.  450. 

'. ,  practice  of,  III.  442. 

■  of  redemption,  II.  159. 

statutes,  III.  431. 


-<  reserved.  III.  455. 
-  side  of  the  chancery,  III.  5a 
—  exchequer.  III.  45. 


Eriarch,IV.3l5. 

Error,  costs  in,  III.  400. 410.  xxxi. 

,6fli/ti»,  3.*410. 

-,  UmUatiofum,  III.  41 1. 


.,  writof,III.407.411.«.xxvii.  IV. 391. 
,  where  prosecuted.  III.  410, 


411.  IV.  39,1 
Escape,  III.  290. 415.  IV.  129. 

,  action  for.  III.  165. 

,  assisting  in,  IV.  151. 

,  in  the  attempt,  IV.  130. 

Escheat,  1.303.  II.  1 1. 72.  89. 244.  rV.>88. 

413;  418. 

^  writ  of.  III.  1 94. 

Escrow,  11.307. 

£scuage,II.74.  IV.422. 

,  Sir  MariiH  lVrighi*s  account  of, 

II.  75. 
Esplees,  II.  xviii.  HI.  iL 
Esquire,  I.  406. 
E88oign,III.  277. 

day  of  the  term.  III.  278. 

Estate  in  lands,  II.  103. 
Estates  of  the  kingdom,  1. 156. 
Estoppel,  II.  295.  308. 
Estoveriis  habendb,  writ  de,  I.  441. 
Estovers  of  a  wife,  I.  441. 
— — ,  common  of,  II.  55. 
£strays,1.297. 11.14. 

— ,  kin^t  cattle  cannot  he,  1. 298. 

Estreat  of  recognizance,  &c.  IV.  253. 
Estrepement,  writ  of.  III.  225. 
Evidence,  11.567.  IV.  356. 
Ex  officio  informations,  IV.  508. 
Ex  post  facto  laws,  1. 46. 
Examination  in  chancery.  III.  449. 
.    .  of  bankrupt,  II  .481. 

■  prisoners,  IV.  296. 

—  witnesses.  III.  572. 


Excise,   ofiences  agamst,*  how  tried,  IV. 

281. 
Exclusion  bill,  1. 210. 
Excommunication,  III.  101. 
Excommunicato  capiendo,  writ  de,  III.  102. 
— deliberando,writ  de,llL 

102. 

Excusable  homicide,  IV.  182. 
Executed  contract,  II.  445. 
— —  estate,  II.  163. 
'    ■  fine,  II.  3S3. 

remainder,  II.  168. 

Execution,  civil.  III.  412.  xxiii. 

— ,  criminal,  IV.  403. 

,  award  of,  IV.  263.  vi. 

■  — ,  plea  in  bar  of,  IV.  396. 

— ,  precept  of,  IV.  403. 

,  rule  for,  IV.  404. 

-,  varying    from  judg- 


-,  trial  by.  III.  331. 


Exceptio,  ni.  278.n.  510. 

Exceptions,  bill  of.  III.  5  72. 

.1  to  answer  in  chancery.  III.  448. 

Exchange,  bill  of,  II.  466. 

,  deed  of,  II.  325. 

■  of  goods  and  chattels,  11  446. 

lands,  II.  322. 

Exchequer  chamber,  court  of.  III.  56*.  410. 

,  court  of.  III.  44. 

,  receipt  oi^  III.  44. 

Excise;  1. 519. 

— ,  hereditary,  1. 288.' 


ment,  IV.  179.  404. 

,  warrant  of,  IV.404.yL 
-,  writ  of,  IV.  405.  vii. 


of  devises,  II.  576. 
—  uses,  11.553. 
-,  process  of.  III.  279. 410. 


Executive  power,  1. 190. 
Executor,  II.  503 
■  de  son  tort,  II.  507. 

^— —  of  executor,  II.  506. 

hequett,li.  174. 

Executory  contract,  II.  443. 

'  devise,  II.  173.  354. 
^— —  principle  of  the  limitationi  on,  IL 

174. 

estate,  II.  165. 

remainder,  II.  169. 

Exemplification,  II.  xvii. 

Exemptions  from  tithes,  II.  28. 

Exigent,  writ  of,  III.  283.  IV.  5 19. 

Exigi  fadas,  writ'of.  III.  285.  six.  IV.  5! 9. 

Exile,  I.  157.  IV.  577. 

,  revived  as  a  pwmhment  for  certmm 

Ubeit,  1. 157. 
Expectancy,  estates  in,  II.  165. 
Expenses  of  prosecution.  IV.  562. 

witnesses,  IH.  369.  IV.  362. 

Exportation  of  wool.  Sec.  IV.  1 54. 428.  m^ 

aenda. 
Express  condition,  II.  1 54. 

contract,  II.  445.  III.  154, 

malice,  IV.  198i 

warranty,  II.  301. 
Extendi  facias.  III.  420. 
Extent,  writ  of.  III.  420. 
ExtinguishnJent  of  estates,  II.  325. 
Extortion,  IV.  141. 
.Extra-parochial  places,  1. 1 1 4.   . 

tithes,  1. 284. 

Extravagants,  1. 82. 
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Bjre,  putting  out,  IV.  909,  S07. 
Eyre,  chief  justice  in,  III.  79, 

,  justices  in.  III.  58.  IV.  423.  4SJ. 

'J  killing  them,  IV.  «4. 


F 

Fado  ut  (les,  II.  445. 

-  facias,  II.  444, 
Facto,  king  de,  I.  204.  570.  T\\  77« 
Factor,  I.  427. , 

Factorship,  cognizable  in  equity.  III.  437« 
Faculties,  III.  66, 
Fair,  1.274.  III.  218. 
Falcon  stea&ng,  IV.  256. 
False  imprisonment,  III.  127.  IV.  218. 

,  action  of.  III.  138. 
•^—  judgment,  writ  of.  III.  34.  407. 
—  news,  IV.  149. 
-*-*-  return,  action  for,  III.  ill.  165. 

verdict,  III.  402.  I\^  140. 

weights  and  measures,  IV.  1 57. 

Falsi  crimen,  IV.  89.  134. 156.  247. 
Falsifying  attainder,  IV.  390. 

coin,  IV.  84.  88.  90.  98. 

judgment,  IV.  390. 
Fame,  sood  or  ill,  IV.  256. 299. 
Farm,  11.318. 

Farrier,  common  action  agaioat,  UL 165. 
Father  deserting  his  family^  1. 448. 
Favour,  challenge  to.  III.  365. 
Fealty,  1.367. 

,  oath  off  II.  45.  55,  86. 

Fear,  putting  in,  IV.  242. 
Fee,  11.45.  104.106. 
— ,  after  a  fee,  II.  534. 
-*— ,  ecclesiastical,  III.  90. 
-~-  farm  rent,  II.  43. 
— -,  simple,  II,  104.  Lvi. 

tail,  II.  112.  vi. 

Fees  to  counsel^  III.  28. 
Feigned  issue.  III.  452. 
Felo  de  se,  H.  499.  IV.  189. 
Felon,  II,  499. 

Felonious  homicide,  IV.  188. 
Felony,  11. 284.  IV.  94. 
—  on  border  of  county,  FV.  305. 
-,  appeal  of,  IV.  310* 


-,  compoundiae  of,  IV.  134. 

-,  misprision  o^  IV.  121  • 

-,  pumshment  of»IV.  96.  916. 322. 


Feme  covert.  1. 442.  DL  292.497. 
Feodal  actions,  IIL  117. 

tenujm,  II.  44.  425. 431. 

amongtheSqaK>nfl»IV.41f. 

'■  ^  wheareeeivediaJSngla&cl, 

11.48.   IV.  413.  418* 
Feoffinent,  II.310«  i. 


Feqfment,  why  its  operation  mmedmie,  II. 

514.  ^ 

Feorm,  IL  318. 

Ferae  naturae^  animals,  II.  390. 
Ferry,  III.  219. 
Fetters,  IV.  300.  322. 
Feud,  II.  45. 

,  resemblances  to,  II.  64. 
Feudatory,  II.  53, 
Feudum  antiquum,  11.212.  221. 

apertum,  II.  245. 

— —  honorarium,  11.56.  215. 
■  improprium,  II.  58. 

— ^—  inoividuum,  II.  2 If. 

"■  matemum,  II.  212.  24SL 

novum,  II.  212.  221. 

,  held,  ut  antiquum.  II. 

212.  221. 

■  patemuro,  II.  243. 
proprium.  II.  58. 


Ficdon  in  law.  III.  43,  107. 
Fictitious  plaintiff  IV.  134. 
Fidei  commissum,  IL  327. 
FidefttssoFs,  III.  108.  291. 
Fief,  II.  45. 

-d*  haubert,  II,  62. 

Fieri  facias,  writ  of  IIL  417.  ux. 
^ —  feci.  III.  xxxi. 
Fifteenths,  I.  309.     . 
Filial  portion,  II.  519. 
Final  decree,  lU.  452. 

judgment.  III.  398. 
Finding  of  indictments,  IV.  305. 
■  things  personal,  IL  9. 

Fine  for  alienation,  II.  71.  89. 
-  endowment,  11.  195* 

-—  misdemesnors,  IV.  377,378. 

in  copyhold,  II.  98. 

of  lands,  II.  lia.348.357.fi.  III.  157. 

174.  IV.  426.  429. 

executed,  II.  5S5, 


— ,  reversal  of,  when  levied  of  copy.^ 

holds,  II.  368.  III.  166.* 

—  sur  done,  grant  et  rendca*,  IL  353. 

-cognizance  de  droit,  come  ceo. 


&c.  IL  352,  xiv. 

-Cogniaaace  de  droit  tantum,  IL 


553. 


-concessit,  II.  353. 


Fines  and  Forfeitures,  when  gnutable.  III. 

259.  IV.  379. 
— — -  to  the  croufUf  1.  221. 
Fmg&r^  disaWing,  IV.  206. 
Fire,  negligence  oi^  L  431.  IV.  222. 
Fve^Kte,  U.  55. 
Fire-ordeal,  IV.  349. 
Fire  works,  IV.  168. 
First-fruits,  1.  284*  II.  67*  IV.l^T. 
Fish,  royaly  I.  383*  290. 


INDEX. 


Fish,  royal,  tteaiing  in  di^guiie,  I.  144. 

S36. 

',  or  attempting  to 
steal,  IV.  256. 
Fishery,  common  of,  II.  54. 
— — ,  free,  II.  59.  410.  IV.  4«4. 

several,  II.  39. 

Fishpond,  destroying,  IV.  946. 
Fitiherbert,  I.  78.  III.  185. 
flr/KTM,  II.  881. 
Fleets,  I.  262.  IV.  419. 
Fleta,  I.  72.  IV.  427. 
Flight,  IV.  587. 
Flotsam,  I.  295.  III.  106. 
Foenus  nauticum,  II.  459. 
Folk  land,  II.  90.  92. 
Foot  of  a  fine;  n.  551.  xv.  « 

Force,  wkmt  ejpcmcM  an  wniaw/uit  IV.  50. 
"  ■,  or treasonaile' act,  IV. 


85. 


-,  injuries  with  and  without,  III.  1 18. 
',  when  repellable  by  death,  IV. 


181. 

Forcible  abduction  and  marriage,  rV.208. 
entry  and  detainer,  in.  179.  IV. 

148. 
Foreclosure,  II.  159. 
Fofeign  bill  of  exchange,  II.  467. 
coin,  forging  it,  IV.  89.  99.  120. 

—  conntjr,  inchctment  in,  IV.  505. 
— ^—  dominions,  I.  110. 

— ^—  prince,  pension  from,  IV.  12«. 

—  service,  iV.  100. 

Forest,  I.  289.  II.  14.  58.  414. 

"*■■        conrts^II.  71. 

laws,  II.  416.    III.   75.    IV.  415. 

420,481.  425.  452.  457. 

Forests,  carta  de,  IV.  425.  425. 
Forestaller,  disseisin  by,  II.  170. 
Forestalling,  IV.  159. 
Foretooth,  striking  out,  IV.  206. 
Forfeitare,  I.  S99.  II.  155.  267. 
— — ^  m  Nbrmamfy,  IV.  586. 

^  ^thdence  thai  goods  were,  Hahle 
to,  in.  262. 

-  for  crimes,  IV.  577.  581.  425, 


424. 


of  copyholds,  II.  284. 


■^— —  goods  and  chatties,  II.  420. 
in.  262.  IV.  586. 


hmds,  II.  267.  IV.  581. 


Forg!ery,  IV.  247. 
Foi||iveness  by  the  prosecutor,  IV.  564. 
Forma  pauperis.  III.  400. 
Formedon,  writ  of,  III.  191. 
Forms  of  law,  unalterable,  I.  142. 
Fornication,  IV.  64. 
Forts  a«4  canlei,  I.  Sg5. 
Fortune-tellers,  IV.  62. 
Forty  days  court,  IH.  71. 

VOt.  IV. 


Founder  of  a  corporation,  f.  480. 
Foundling  hos^Mtals,  I.  151. 
Franchise,  II.  57. 

,  allowance  of.  III.  265. 

,  disturbance  of,  III.  9B9, 

,  royal,  I.  302. 

Frankalmoign,  II.  loi. 
Franked  letters,  I.  524. 
Frank-fee,  II.  368.  HI.  166.* 
Frank-marriage,  II.  115. 
Frank-pledge,  I.  114.  IV.  252. 

'  - — ^,  view  of,  IV.  275. 
Frank  tenement,  II.  104. 
Frank-tenure,  II.  61. 
Frater  consanguineus,  II.  252. 

uterinus,  II.  252. 

Fraud,  civil,  where  cognizable.  III.  451. 

457.439. 

,  criminal,  IV.  158. 

Frauds  and  peijuries,  statute,  of  I.  418. 

II.  161.  245.  259.  297.  506.  557.  542. 

564.  376.  448.  466.  500.  501.  515    IH. 

159.  420.  IV.  459. 
Fraudulent  deeds,  II.  296. 
■  devises,  II.  578. 

'grants,  II.  441. 

Fraunk-ferme,  II.  80. 
Free  bench,  II.  122. 

fishery,  II.  59.  4 1 7. 

services,  II.  60. 

—  socage,  II.  79. 

warren,  11.38.  417.  IV.  415. 

Freehold  II.  104. 

leases,  II.  120.  318, 

Fresh  suit,  I.  297. 

Fruit,  stealing  of,  IV.  255. 

Full  age,  I.  463. 

Fumage,  I.  S^5. 

Funds,  public,  I.  551. 

Fund,  consolidated,  I.  550. 

Funeral  expences,  n.  508. 

Foranji  vumus,  FV.  250.  252.   ' 

Futuro,  freehold  in,  II.  144. 165. 


G 


Gage,  III.  280.  iv. 

,  estates  in,  II.  157. 

Gaily  hMpenee,  IV.  99. 

Game,  if.  14. 595. 405.  410.  IV.  415, 

*  *«y»V»  IV.  175. 

— -,  destroying  of,  IV.  1 74. 

bwB,  IV.  174, 416. 

laws  m  Frana^t  H.  414. 

,  selling  of,  IV.  175. 

Gaming,  IV.  171. 
Gamiflrboui|8,IV.  167. 171. 
Gaol  ddiyery,  IV.  270.  iq. 

—  distemper,  I.  54#. 

—  regukAon  aei,  1. 546. 

arif 


INDEX. 


Gaolen.  I.  436.  IV.  500. 

■,  oompeliing  pritonen  to  be  appro- 
vers, Sec.  iV.  1S8. 
Gardeg  chants,  II.  414. 
—  cktampStret,  Hid. 
Gardens,  robbing  of,  IV.  935. 
Garter,  knight  of,  1.  403. 
G«Tel4und,  I.  74.  11.  84.  IV.  409. 413. 
^^— ^—  a/eudal  tenure,  IL  85. 

>,  what  if  the  ettential  pari  ^ 


the  etaUm,  I.  76. 

Uihat 


tn 


eases,   gavel4nnd 


Unds  escheat,  II.  84. 

Genml  demurrer,  HI.  315. 

—  fund,  I.  331. 

—  imparlance.  III.  301. 

issue.  III.  305.  367.11.  IV.  338. 

— —  legacy,  II.  512. 

^—  occupancy,  II.  258. 

' sessions,  IV.  272. 

'     ■   statute,  I.  B5. 

tail,  II.  115.  vi. 

verdict.  III.  378.  IV.  354. 

^—  warrant,  IV.  291. 
Gentleman,  I.  405, 406. 
C^s^  II.  SS. 

Gift  of  chattels,  personal,  II.  441. 
-,  real,  II.  440. 


lands  and  tenements,  II.  316. 


GUd  Aug/osaxoH,  I.  474. 

Gilda  mercatoria,  I.  473. 

GlanTil,I.  72,IV.421. 

Gleaning,  HI.  212. 

GM,leMl  tender  for  n^ore  than  40t.,  L277. 

God  and  religion^  offences  against,  IV.  43. 

Groodbduiviour,  security  for,  IV.  251 .256. 

— ^  consideration,  II.  297. 

Government,  contempts  against,  FV.  123. 

,  it's  original,  L  48. 
Grand  asnse.  III.  341.  351.  vL  IV.  422. 
■  Coufttumier  of  Normandy^  I.  107. 

——— juror,  disclosinff  evidence,  IV.  126. 
-     jury,  IV.  302.  u. 

in  attaint.  III.  351. 404. 

—  larceny,  FV.  229. 
— -^-  searieanty,  II.  73. 
Grants,  II.  9. 

■■  of  chattels,  personal,  II.  441. 

■    ^  real,  II.  440. 
lands  and  tenements,  II.  517. 


-  the  king,  IL  346. 


Ora9e,  TV,  350. 
Great  council,  I.  147. 

seal  of  the  king,  II.  346.  III.  47. 

■^  counterf(^tiiigit,  IV. 


85. 


tithes,  I.  388. 

Gregorian  code,  I.  81. 
OvQU,  advowson  in,  II.  22. 


Gross,  common  in,  II.  34. 
— — ,  villdn  in,  II.  95. 
Guardian  ad  litem.  III.  427. 
■  and  ward,  I.  460. 

at  common  law,  I.  461. 

r  by  custom,  I.  462. 

nature,  I.  461. 

statute,  I.  462. 


for  nurture,  1. 461. 

in  chivalry,  I.  462.  II.  67. 

■ socage,  II.  88. 

of  copyhold,  II.  98. 

fy  appointment  of  eedesuuHeai 

eovrf,  1. 461. 

>,  testiUnentaiy,  1. 462. 


Guernsey,  island  of,  I.  107. 

■      — ,  when  ceded  to  England,  I.  107. 
Gunpowder,   hindering  it's  importation, 
IV.  16. 

keeping  or  carrying  it  ille> 


gaily,  IV.  168. 
Gypsies,  IV.  165. 


H 


Habeas  corpora  iuratorum,  HI.  354. 

■         corpus,  1.  135. 
act,  1. 128.  ni.  155.  IV. 


438. 


I.  137. 


-,  efiet  of  its  suspension. 


III.  130. 


-  ad  deliberandum.  III.  130. 
.  faciendum  et  recipiendum, 

-  prosequend^.  III.  130. 
— ^— —  respondendum.  III.  129. 

sabsfiu^ienduoi.  III.  130. 

— ^— ^—  subjiciendum.  III.  131. 

testificandum,  IIL  130- 

cum  causa.  III.  77- 

Habendum  of  a  deed,  II.  996.  L  ii.  r. 
Habere  facias  possessionem, III.  412. 
— — —  seisinam,  IIL  412. 
Habitation,  oflfences  a^nst,  IV.  220. 

-    ,  propert}'  in,  II.  4. 
Hackney  coaches  and  chain,  I.  327. 
Hereditas  jacens,  II.  259. 
Heretico  comburendo,  writ  de.IV.  46.439. 
Half  blood,  L  194.  IL  227.  233.*. 
Hame  secken,  IV.  223. 
Hamlet,  L  115. 
Hanajper  office.  III.  49.   . 
HamC  buraing  in,  IV.  367. 369. 37 1 .377 .  iv . 
— -,  disabling,  IV.  206. 

^  holding  up,  IV.  323. 

,  loss  of,  IV.  125.  154.  276.  377. 

—  sale,  IL  448.  . 

writing,  simUitude  o^  FV.  358. 

Hanging,  lv7  376. 
Hanover,  L  110.. 
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Hares,  stealing  them,  IV.  859. 

Havens,  I.  964. 

Hawks,  stealing  of,  IV.  236. 

Hay-bote,  II.  55. 

Head  of  the  church,  I.  279.  IV.  450. 

Headborough,  I.  ll5. 

Health,  I.  1S4. 

,  injuries  to.  III.  198. 


-,oflc 


ences  against  public,  IV.  161. 
Hearing  in  equity,  IIL  451. 
Hearsay  evidence,  III.  568. 
Hearth  raonev,  I.  396. 
Hedge-bote,  II.  55, 
Hedge  stealing,  IV.  255. 
Heir,  II.  201. 

apparent  and  presumotiTe,  II.  208. 

HabUUy  on  ancestor's  oond,  II.  540. 

Heiress,  stealing  of,  IV.  208. 

Heir-looms,  II.  427. 

Helping  to  stolen  goods  for  reward,  IV. 

152. 
Hengham,  1. 72.  III.  409.  IV.  427. 
Henry  I.,  his  laws,  IV.  420. 

dispute  wUh  the  Pope^  IV.  108. 

— —  II.  croumed  his  sou  m  his  itfe  time, 

I.  201. 

VI.  improvements  in  the  law  by^  IV. 


429. 

Heptarchy,  Saxon,  IV.  4lo. 
Heraldry,  HI.  105. 
Heralds,  HI.  105. 
— —  books.  III.  105. 
Hereditaments,  II.  1 7. 
Hereditary  right  to  the  crown,  I.  191. 

209. 
Heresy,  IV.  44. 
Heritable  jurisdictions,  II.  74. 
Heretochs,  I.  597. 409.  IV.  415. 
Heriots,  II.  97. 422. 

J  seising  of.  III.  15. 

■,  cuMtom^  II.  424. 
Hermogenian  code,  I.  8i. 
High  commission  court.  III.  67.  IV.  42. 

455.  459. 

-^—  constable,  I.  555. 

,  eommom  law  officer^  I.  555. 
of  England,  I.  555.   IV. 


966. 


his    court. 


HI.  68.  IV.  267. 

—  misdemesnors,  IV.  121. 

—  steward  of  Great  Britain,  hit  court, 
IV.  261.  548. 

I  ,in  parlia- 

ment, IV.  260.  265. 

^  Oxford,  his  court,  IV. 


977. 

—  treaaon,  IV.  75. 

-,trifllm,  IV.  551.44a 


High  way  surveyon  of,  how  appointed,  1.558. 

,  two  htnds,  1. 858. 

,  annoyance^  in,  IV.  1 67. 

-,  robbery  in  or  near,  IV.  245. 


Hiring,  II.  455. 

'■  and  service,  settlement  by,  I.  564.. 

HistoiT  of  the  law,  IV.  407. 

Hoes,  keeping  them  in  towns,  IV.  167. 

Holding  over,  II.  151.  III.  210,211. 

Homage,  II.  S3, 

,  auncestrel,  II.  500. 

by  bishops,  1. 284.  579.  IV.  421. 

— jliegc,  1. 567. 

of  a  court  baron,  II.  91. 


-,  simple,  I.  567. 


Homicide,  IV.  177. 

,  when  excusable  by  the  French 
law,lV.l8l,lSS, 
Homine  r^plttiando,  writ  de,  lU.  129. 
Honorary  reuds,  II.  56, 215. 
Honoris  respectum,  challenge  propter.  III. 

261.  IV.  552. 
Honour,  court  of.  III.  104. 

of  a  peer,  I.  402. 

,  or  dignity,  I.  271. 

,  seignory,  II.  9 1 . 

Hop-binds,  destroying,  IV.  246, 
HoPdtjwidicee,  III.  276. 
Horse-races,  IV.  175. 
Horse-stealing,  IV.  258, 
Horses,  sale  of,  II.  45a 
Hospitals,  I.  471.474. 

^ — ,  their  visitors,  1. 489. 

Hotch-pot,  II.  1 9a  5 1 7. 
House,  immunities  of,  IV.  225. 

lardny  from,  IV  24o. 

House-bote,  II.  35* 
House-tax,  1. 525,526. 
Hue  and  cry,  IV.  295. 

^iifi^«,IV.571. 

Hundred,  1. 1 16.  IV.  4 1 1 . 

^,  action  against,  for  robbery,  &c. 

III.  160.  IV.  246. 295.  -     •    • 

Hundred  court,  II  1. 54.  TV.  4 1 1 . 
Hundredors,  challenge  for  defect  of.  III. 

559.  IV.  559. 
Hunger,  IV.  51. 
Hunting,  lU.  915. 
by  inferior  tradesmen.  III.  915. 

401. 


Highways,  1. 557.  IL55. 


*-  Qight,  or  in  dii^ise,  IV.  145^ 

144. 

Hurdle,  IV.  99.  577. 

Husband  and  wife,  1. 455. 445.fk  IV.  9». 

,  how  cetmieredtneq^ 
(y,  1.444. 

",  injuries  to,  lU.  159* 
Hustings,  court  of,  in  London,  III.  80^ .. . 
Hydage,  I.51K 
Hypoiheca,  11.159. 
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Jactitation  of  roarriace.  III.  98.f». 
Jmmes  /.,  improvementt  in  the  law  by,  IV. 
436. 

Identitv  of  penon,  IV.  596. 

Idiot,  1. 80.3.  II.  127.A.  S91.  IV.  94. 

,  cognizance  of,  III.  487. 
— ,  inspection  of,  III.  539. 
•— ^,  marriage  of, .  I458. 
Idiota  inouirendo,  writ  de,  1. 104. 
Idleness,  TV.  169. 
Jeofails,  III.  407.  IV.  575.  439. 
Jersey,  island  of,  1. 106. 

"v  tnAra  ceded  to  England,  1. 107. 
Jetsam,  1. 293.  III.  106. 
Jews,  1. 575.  rV.  373. 
-^— ,  children  of,  1. 449. 
Ignominious  punishments,  IV.  377 . 
knoramus,  I V .  305. 
Snorance,  IV.  97. 
ifi^gai  conditions,  II.  156. 
Imagining  the  king's  death,  IV.  76. 
ImbetsUmetU  by  iSmkrt^i,  IV.  156. 
Imbezzling  kinrs  armour  or  scores,  IV.  101 . 

■  pubuc  money,  FV.  191. 
— — ^  records,  IV.  128. 
Immetfiate  descent,  II.  996. 

■  states  of  the  empire,  ILffO. 
Imparlance,  II.  xix.  in.  999. 501.  xxix. 
Impeachment  in  parliament,  IV.  959. 

*—  not  abated  by  duiotatiom,  IV. 


961. 


-  of  wa^te,  n.  985.  ▼. 


Imperial  chamber,  IILS9. 
— — -  constitutions,  1. 80. 
— ^  crown  and  dignity,  1. 949. 
Impediments  of  nianriage,  1.454. 
Implication,  II.  58 1 . 
Implied  condition,  II.  159. 
—  contract,  II.  443.  III.  159. 
■  malice,  IV.  900, 

warranty,  11.500. 

Importing  agnus  del,  crosses,  ftc.  IV.  115. 

■  counterfeit  money,  IV.  84. 89. 
Impossible  condition,  II.  156. 
Iinpoftures,TeIigiouB,  IV.  69. 
Iropotenc^,  1. 454. 

Impotentiac^  property,  rati9ne,  11.394. 
Impressing  seamen,  1.490. 
Impriionment,  1. 154. 136.  IV.  377. 436. 
■ ' beyond  sea,  L 137.  IV.  116. 

■  ■M     ■■'■■■    '- — , false.  III.  197.  rV- 9l«. 

Improper  feuds,  II.  58. 

Impropriadoni,  I«lr86. 

Tn^ifmhmewH  m  the  km  tmce  1760^  IV. 
449. 

Incapacities,  IV.  377. 


Incendiaries,  iV.  990. 
Incest,  IV.  64. 
Inchantment,  rV.60.       ''- 
Incidental  prerogatives,  1. 94a 
Indosures^  destroying,  IV.  947. 
Incomplete  judgments,  III.  397. 
Incorporation,  power  of,  1. 479. 474. 
Incorporeal  hereditaments,  11.90. 
Incorrigible  roguery,  IV.  169. 
Incum^nt,  1. 599. 

Incumbrances,  covenant  against,  II.  z. 
Indebitatus  assumpdt.  III.  156. 
Indefeasible  right  to  the  throne,  1. 195. 
Indemtuty  the  obfect  and  UmU  ofmennmee, 

11.461. 
Indentures,  11.995. 

■  of  a  fine,  II.  551.  xv. 
India,  misdemesnors  in,  IV.  505. 
Indicavit,  writ  of,  III.9I. 
Indictable,  what,  IV.  918. 
Indictment,  IV.  509.  ii. 

,  copy  of,  ni.  196.  IV.35I. 

,  locality  of,  IV.  503. 

Individuals,  oflences  against  IV.  1 76. 
ladorsement  of  bills  aad  notes^  II.  468. 

IV.  441. 

■  ■  ^tMrfi0iiit>  IV.  999. 
Induction  to  a  benefice,  1.591.  11.319. 

IV.  107. 
Industriam,  property  per,  II.  591. 
Infamous  witness,  111.570. 
Infiint,  1.465.  II.  999.  469.  497.  IV.  99. 

— — ,  carnal  knowledse  of,  IV.  919. 
*-— — ^  oognisance  of.  III.  497. 
■>  evidence  by,  IV.  914. 

■  ,  executor f  guardian  of,  II.  505. 


-,  inspection  of,  III.  539. 


— — ,  m  eventra  sa  mere,  I.  199,  I30u 
II.  169. 

^  privileges  and  disabilities  of,  1. 4^4. 


Infeodations  of  tithes,  11.97. 

Influence  on  decuons  to  parlianieDt»  I. 

178. 
Information,  compounding  of,  IV.  135. 

,  crimmal,  IV.  308.  499.  436. 

,  ex  officio^  III.  497.  IV.  308. 

,  for  charities,  III.497. 

,  in  crown  office,  IV.  308. 

■,  ecclesiastical  courts,  III.  lOi. 
— 9  exchequer.  III.  961. 

,  nature  of  quo  wamnto,  IV. 


319.441. 


rem.  III.  969. 
■  —  of  superstitious  u<es.  III.  428. 

Informer,  common,  II.  487.  111.161.  IV. 

508. 
Infortunium,  homicide  per,  IV.  189.   . 
Inheritable  blood,  IL  946?    •  ' 
Inherifaiicr,  II.  U.  901 . 

■  ■  ■     ,canaa»o<^  11.906. 


INDEX. 


lQherfitanoe»  esuta>  oi,  II.  I04. 

Initiate^  teoaot  by  courteBjr,  II.  1S7. 

Injunction  in  equity.  III.  443. 

Injuries,  civil,  III.  3. 

,  with  Bod  without  force.  III.  1 18. 

laland  bill  of  exchange  11. 467. 

Inmates,  IV.  168. 

Inn  of  court  and  chancery,  1. 85. 85. 

Innkeeper,  action  against.  III.  165,166. 

Innocents,  Pmdc,  Valmr^  I.  884. 

Inns  disorderly,  lY.  167. 

Inuendo,  III.  186. 

Inofficious  testament,  1. 447.  II.  508. 

Inquest  of  office.  III.  858.  IV.  301.484. 

Inqmiy,  court  of^  1.418. 

y  wrU  of.  III.  598. 

Inquisitio  post  mortem,  II.  68.  III.  2S8. 

Ifuamfy  pleaded  by^tke  party,  II.  898. 

Insidiatio  viarum^  IV.  574. 

Insimul  computassent.  III.  164. 

Insolvency,  act  of,  11.484. 

laaolvent  debtors,  II.  484.  III.  4 16. 

Inspection,  trial  by.  III.  551. 

Instalment,  11.518. 

Inttance  court.  III.  108. 

Instanter,  trial,  IV.  596.  v. 
Institutes  of  Justinian,  1. 81. 
Institution  to  a  benefice,  1.590.  11.85. 
IV.  107. 

", notice  of  refueal,  uihen  neea^ 
taryt  1. 590.  .^ 

Insurance,  11.458.  III.  74.  lV,441. 
Inteliuence,  tending  to  an  enemy,  IV.  88. 
Intenfictum,  III.  448. 
Interesse  Termini,  II.  154. 
Interest  of  money,  II.  454. 

m  India,  11.464. 

on  bankrupt's  debts,  IL  488. 

l^ades,  II.  514. 

or  no  interest,  insurance,  II.  459, 

460. 
Interested  witness  IlL  570. 
Interiineation  in  a  deed,  II.50B* 
Interlocutorv    decree    in    ecclesiastical 
courts,  III.  101. 

-^— — ^—    chancery. 


in.  458. 


judgment.  III.  448. 


Interpleader,  bill  of.  III.  448. 
Interpretation  of  laws,  1.58. 
Interregnum,  1. 196. 849. 
Interrogatories,  examination  on.  III.  585. 

458.  IV.  887. 

■       in  chancery.  III.  449. 
Intestacy,  11.494. 
Intestates,  their  debts  and  effiscts,  IV.  485. 

488. 

Intrusion,  information  of.  III.  861. 

on  freehold,  IVL  169. 

,  writ  of,  II  r.  185. 


Inventoiy  of  deceased's  ellhcts,  II.5ia 

InvesCitiiN^  II,  809. 

-* of  benefices,  II.  85. 

of  bitA(mricks,  IV.  108. 

• feuds,  II.  55. 

lands,  II.  51 1. 

Involuntary  manslaughter,  IV.  198. 
John,  king,  his  resignation  of  the  crpwtt 

to  the  pope,  IV.  107.  ill. 
Joinder  in  dierourrer,  III.  5 1 5.  xxx. 

of  battel.  III.  V. 

— ; issue.  III.  515.  xiii.  IV.  540.  iiL . 

Joint-tenancy  in  lands.  If.  180. 

— ; things  personal,  II.  599.. 

Joint-tenant,  king  cannot  be,  IL409* 

Jointure,  II.  157.  180.  v. 

Ireland,  1. 99. 

Irith  peeri,  the  priviieget  of,  1. 406. 

—  iwiofi,  1. 104. 

Ih>n,  stealing,  IV.  855. 

Irons,  to  secure  prisoners,  IV.  500.  588. 

Ishmds,  11.861. 

Issuable  terms.  III.  555. 

Issue  at  law.  III.  515, 514. 

,  collateral,  IV.  596.  v. 

>  feigned.  III.  458. 

in  criminal  cases,  IV.  599.  iii.  v. 

equitv.  III.  448. 

,  joinder  of,  III.515.X]LJl^€4b. 


ui. 

,  tender  of.  III.  515. 

Issues  on  a  distrinsas.  III.  880. 
Itinerant  courts,  Iv.  41 1.  488. 

-justices.  III. 59.  IV.  488. 

Judges,  1. 867.  III.  35.  IV.  440. 

'-,  their  wealth  formerly.  III.  410. 

,  assaulting  them,  IV.  125. 


■,  how  council  for  prisoners,  IV.555. 

-,  killing  them,  I Y.  84. 

-,  their  commissions,  |.  !^7. 


,  threatening  or  reproaching  them, 

n^  186. 
JudgjB  at  nisi  prim  may  Jine  drfendani  for 

contempt,  IV.  186. 
Judgment,  II.  xix.  III.  595.  yi.  viiL  xv. 

xxxLxxxiiL 

,  action  on.  III.  160. 481. 

,  in  criminal  cases,  IV.  575.  iv. 

,  propertv  by,  II.  456. 

•^  relieved  against  in  equity.  III. 


457. 

Judices  ordinarii,  in.  5 1 5. 
Judicial  power,  1. 867.  869. 

writs,  III.  888. 

Judicium  Dei,  IV.  54 1 ,  548. 
^—  ferri,  aquae,  et  ignis,  IV.  544. 

— r parium.  III.  550. 

Jure  (Kvino,  right  to  the  throne,  L 191. 

tithes,  n.85. 

Jure,  king  de,  1. 204.  rV.77. 
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Juris  utrum,  writ  of.  III.  9S3, 
JurisdictioD, encroachment  of.  III.  ill. 

of  courts,  settled  byEdw.I. 

4S5,  496. 

,  plea  to,  III.  501.  IV.  353. 

Jiirors,  fining  or  imprisoning,  IV.  361. 

f  mubehttvkmr  of.  III.  376. 

Jury,  trial  by.  III.  S49.  IV.  549. 414. 441. 
Jus  accrescendi,  II.  184.  v. 

—  ad  rem,  11.312. 
'-^coron^f  1.79. 

—-  duplieatnm,  II.  199. 
-^-  fiduciarhim,  II.  338. 
-—  imaginum,  1. 406. 

—  in  re,  11.312. 

--— >  l^timum,  II.  328. 

—  patronatus,  III.  846. 

—  praetorium,  III.  50. 

—  precarium,  II.  528. 
Justice,  free  course  of,  1. 141. 

,  homicide  in  advancement  of,  IV. 


179. 


-,  kinff  the  fountain  of,  I.  Si66. 
,  nmect  or  refusal  of,  HI.  109. 
>,  offences  against,  IV.  128. 
ofthtpeacey  ads  of,  wften  unqutdu 


JSed,h355. 


how  protected  by  itU" 


tute,  1.354. 
Justice-seat,  court  of.  III.  72. 
Justiciesi  writ  of.  III.  56. 
Justifialde  homicide,  IV.  178. 
Justification,  special.  III.  306. 
Justifying  bail,  III.  291. 


K 


Keeper,  lord»  111.47. 

Xenty  cuttonu  of,  how  preserved,  II.  84. 

Kidnapping,  IV.  219. 

Killing,  what  amounts  to  homicide,  IV. 

196.  * 

Kindred,  how  numerous,  II.  205. 
King,  1. 190.  474.fl. 

can  do  no  wrong,  I.  246.  111.  254. 

IV.  52. 

>,  compassing  or  imagining  his  death, 

IV.  76. 

,  his  councils,  1. 227. 

counsel.  III.  27. 

-  courts,  contempts  against,  IV. 


124. 


IV.  123. 


dignity,  1.241. 

duties,  1. 226. 

enemies,  adhering  to,  IV.  82. 

government,  contempts  against, 

grants,  II.  546. 


I^>  his  money,  counterfeiting,  IV.  84.  * 
-4—- palaces,  contempts  against,  IV. 


124. 


123. 


121. 


IV.  122. 


perfection,  1.246. 

perpetuity,  1.249. 

person,  contempts  against,  IV. 

pleasure,  bow  understood,  IV. 

4 

power,  1. 250. 
prerogative,  1. 237. 

,  contempts  against, 

,  felonies  against,  IV. 


98. 
»  his  prerogative  in  debts,  judgments, 

and  executions,  111.420. 

revenue,  extraordinary,  1.306. 

,  ordinary,  1. 28 1 . 

royal  family,  1. 219.  MS. 

,  seals,  II.  346,  347.  III.  47. 

-,  counterfeiting,  IV.  83. 89. 

silver,  II.  35a 

sovereignty,  1. 241.  474.». 

title,  1. 190. 

,  contempts  against,  IV. 


125, 


,  ubiquity,  1. 270. 

,  injuries  to  or  by.  III.  254. 

,  levying  war  a^nst,  IV.  81. 

,  refusal  to  advise  or  assist  hioi, 

IV.  122. 
King's  bench,  court  of.  111.  41.  IV.  265. 
,  justices  of,  killing  them,  IV. 

84. 
Kmght,  1. 403. 
— ^  bachelor,  1. 404. 

bannered  1. 403. 

of  the  bath,  1. 403. 

— — — —  garter,  1. 410. 

shire^  his  electors,  1. 1 72. 

how  elected,  1. 178. 

to  be  returned  on  a  lord's  jury, 

111.359. 
Knight's  fee,  1. 404.  410.  U.  62. 
Knighthood,  1. 404.  II.  69.  IV.  437. 
,  how  conferred;  who  bound  to 

take  it,  1.404. 
Knight^en'ice,  II.  62. 


Labour,  foundation  of  property,  11.  S^ 

,  hard,  1V.370, 371.  377/ 

Labourers,  1. 407. 426. 
Laches,  1. 247. 

of  infSmt,  1.465.  -   • 

Laesae  majestatis  crimen,  IV.  75.  89. 
Laesione  fidei,  suit  pro,  III.  52. 


INDEX. 


Laity,  1.596. 

Lancaster,  county  palatine  of,  L 117. 

,  its  courts, 
IIL  78. 

,  duchy  of,  it's  courts,  IIL  78. 

Lands,  IL  16.  17. 

,  property  in,  II.  7. 
Land-tax,  I.  509.  IV.  425. 

,  redenmtion  ofi  1. 515. 

Lapse,  IL  276.  iV.  107. 
Lapsed  l^cy,  II.  5 1 5.      - 
Larciny,  IV.  229. 

,  appeal  of,  IV.  514. 

1  compound,  IV.  259. 

,  from  the  house,  FV.  240. 

,  person  IV.  241. 

^,  grand,  IV.  229. 

,  mixed,  IV.  259. 

,  only  of  things',  personal,  IV.  232. 

,  petit,  IV.  229. 

-,  simple,  rV.  229. 


Lathes,  1. 117. 

Latitat,  writ  of.  III.  286.  xxiii. 

Law,  I.  58. 

,  amendment  of,  statute  for,  IV.  441. 

^,  and  equity,  courts  of,  how  distin- 
guished. III.  429. 

,  canon,  I.  14. 19.  79. 82. 85. 

-,  civil,  I.  80.  • 

and  canon,  authority  of,  L  14. 

79.  85.  IV.  421, 422. 

,  rejected  by  the  En- 


glish nobility,  I.  1 9. 
— ,  common,  I.  65.  67. 
— ,  divine  or  revealed,  I.  42. 

-,  ofiences  against. 


IV.  45. 

— ,  human,  the  force  of,  I.  58. 
— ,  feodal,  II  44.  IV.  418. 
— ,  French,  IIL  5 17.  IV.  416, 428. 
— ,  Greek,  IIL  521. 
— f  Greek  andjRonum,  Svidedmio  written 

and  unwritteny  I.  65. 
— ,  histoiy  of,  IV.  407. 

^,  Latin,  III.  519.  IV.  428. 

—-,  martial,  L  415.  IV.  456. 
— ',  merchant,  1. 275.  IV.  67. 
— ,  municipal,  I.  44. 
— —  of  nations,  I.  4.7. 

,  offences  against  IV.  66, 


—  nature,  1. 59. 
-—  parliament^  1. 165. 
-Vide  of  the  chancery.  III.  47. 
■*        exchequer.  III.  45. 


,  statute,  1.  85. 

.,  unwritten,  I.  65.  IV.  408. 
^,  wa^  of,  IIL541.  IV.  414.  424, 

f  wntten,  1. 85. 

La  wing  of  mastiffi,  IIL  72. 
Lay  corporations,  I.  470b 


Lay,  investiture  of  bishops,  I.  578. 
Lazarets,  escapine  from,  IV.  162. 
Lead,  stealing,  I Y.  255. 
Leading  interrogatories,  III.  449. 
Leap-year,  II.  141. 
Lease,  11.517.  ii. 

,  and  release,  II.  359.  ii. 

,  entry,  and  ouster,  rule  to  confess, 

IIL  204.  XI. 

,  concurrent,  IL  520. 

of  bankrupt,  IL  488. 

Leet,lV.  275.411.424. 
Legacies,  II.  512. 

,  subtraction  of.  III.  98. 

Legal  estates  for  life,  II.  124. 126. 129. 

Legatine  constitutions,  I.  82. 

'Legislative  power,  1. 147. 

Legislature,  how  far  controllable,  1. 161. 

Legitimate  child,  1. 446. 

Lending,  IL  454. 

Leonines,  IV.  98. 

Letter,  demanding  money,  &c.  IV.  144. ' 

,  missive,  ror  electing  a  bishop,  I. 


579. 


-,in  chancery,  HI.  445. 


-,  threatening,  IV.  157. 144. 


Letters,  patent,  IL  346. 

Levant  and  couchant,  IIL  9. 259. 

Levari  facias,  writ  of.  III.  417. 

Levitical  decrees,  1. 455. 

Levying  money  without  consent  of  parlia- 
ment, 1. 140. 

war  against  the  king,  IV.  81. 

Lewdness,  IV.  64. 

Lex  manifesta.  III.  544. 

talionis,  IV.  12. 

Libel,  immoral  or  illegal,  FV.  150. 

■,  blasyhemout  or  se^^ms,  IV.  151.. 

,  province  of  thejurffkbialtfor,  IV. 

155. 

,  in  ecclesiastical  courts,  IIL  100, 

,  malicious,  IIL  125.  IV.  150, 

Liberam  legem,  losing.  III.  540. 404.  IV. 
548. 

liberties  or  franchises,  IL  57. 

Liberty,  civil,  1. 6. 1 25. 

— — ,  natural^  1. 125. 

— — ,  of  the  press,  IV.  151. 

,  personal,  1. 154. 

»    crimes    against,    IV. 


218^ 


-,  political,  I.  ]  25. 


injuries  to.  III.  127. 


Licence  tor  marriage,  1. 459. 

from  the  pope,  FV.  1 15. 

■  of  alienation,  II.  72. 

of  alienation,  by  whom  paid/or,  II. 


76. 


'  its  extent  II.  275. 

•far  college  purchatet,  IL  274. 
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Licence  lor  ^lortiiiaio^  IL  269, 

.^—  to  administer  onths,  III.  59. 

__  agree  in  a  fine,  II.  350.  xiv. 

Licenced  curate,  1. 594. 

Licensing  of  booksy  IV.  152. 459. 

Licentia  concordandi,  II.  350.  xiv. 
-  loquendi.  III.  S99. 

Liege»  L  367. 

Lieutenant, lord,  1. 412, 4l3.f».  IV.  S7S. 

Life,  1. 129. 

annuities,  II.  461. 

— ,  crimes  ajgainst,  IV.  177. 

f  estates  (or,  II.  120.  v. 

Ligan,  1.293.  in.  106. 

Ligeance,  1. 366. 

Light,  II.  14. 

■  houses,  1. 264. 

presumption.  III.  372. 

Limbs,  1.130. 

Limitation  of  entries,  actions,  and  indict- 
ments, III.  178.  188.  192.  196.  250.  IV. 
306.508.315.351.436. 

estate,  II.  1 55. 


Lords*  committees  for  courts  of  justice, 

in.  57. 
— — ,  bouse  oC  it*8  attendants*  L 168. 

y  why  ike  eowrt  t^kut  appeal^  I.  IS. 

->— ,  m8}r  kill  the  king^s  deer,  I.  167jb. 
,  spiritual,  1. 155. 

^  temporal,  1. 157. 

,  triors,  IV.  259,260. 440. 

Lotteries,  IV.  168. 

^puiSe,  (Gtctmiimiedt  1.386. 
Lunatics,  L  504.  II.  29 1.  FV.  24.395. 

^,  cognizance  of.  III.  427. 

-y  marriage  of,  1. 439. 


'-  crimtaotf,  IV.  25. 396. 
coBviciff,  IV.  25.  ibid. 


,  statutes  of,  111.306. 
Limited  administration,  II.  506. 

fee,  II.  109. 

-  propertjT,  II.  391 . 

Lineal  consanguinity,  11.203. 

descent,  II.  210. 

-^—  descent  to  the  crown,  1. 194. 

— ..--  warranty,  II.  301. 

Lhaen  stealing  from  place  of  manufacture, 

IV.  238. 
Up,  cutting  of,  IV.  207. 
Literary  property,  II.  405. 
Litisious  church.  III.  244. 246. 
LitUeton,  L72,73.  ' 
littti^',  reviline  of,  IV.  50. 
livery  in  chivam,  II.  69. 
■  deed,  n.3l5. 

law,  n.  316. 


Luxury,  FV.  170. 

Lj^ng  m  wait  to  mmm,  FV.  207. 

M 

Madder  roots,  stealing  them,  IV.  233. 
Madhouses,  1.335. 

,i»imte, how mapeeUdt  1. 305> 
Magistrates,  1. 146. 

,  oppression  o(  IV.  141 . 
— »  subordinate,  1. 538. 

,  supreme.  1. 388. 
Magna  assisa  ehgenda,  writ  de.  III.  351* 

carta,  L  127.  IV.  423. 425. 

-. ^  its  contents,  IV.  423,424, 

Mainour,  IIL  71.  rV.307. 
Mainpernors,  III.  128. 
Mainprise,  writ  of.  III.  128. 
Maintenance  of  bastards,  1. 458. 
-^— — —  children,  1. 447. 
■'  parents,  1. 454. 

• suits,  1. 428.  IV.  134. 

wife,  L  242. 


of  seisin,  II.  311.  i. 
-hy  attorney y  II.  315. 


Loans,  compulsive,  1. 140.  IV.  436. 
Local  actions.  III.  294. 
Locality  of  ^rial.  III.  384.  IV.  303. 
Locks  on  riven,  destroying,  IV.  144. 
Logic,  it*a  ellects  upon  law  and  theology, 

I.35.IL58.IV.417. 
Lollardy,  IV.  47. 
London,  courts  of.  III.  81. 

■,  ciutoms  of,  I.  75, 76.  II.  518. 
.  ■       -,  franchises  of,  not  forfeitable^  III. 
264,  IV.  424. 

>,  mayor  and  aldermen  of,  their  cer- 


tificate, III.  354. 
Lord  and  vassal,  II.  53. 

,  fbodal,  II.  S5. 

,  EttenborougVM  act,  IV.  196. 


Making  law.  III.  343. 
Mala  in  se,  L  54. 

prohibita,  I.'57. 

MalHuiininistration  of  govemroent,    lY. 

121. 
Male  prefered  to  female  in  descent,  L  1 94. 

IL212. 
line  preferred  to  female,  1. 194. 

—  stock  preferred  to  female,  U.  234. 
Malice  express,  IV.  199. 

— ^— -  implied,  IV.  200. 

—  prepense,  FV.  198. 206. 
Malidoys  mischief,  IV.  244. 
-.-^—  prosecution ,  III.  1 26. 
Malt-tax,  1.314. 

Malvertatiant  by  colonial gonemqfi  fc.  IV. 

141. 
Man,  island  of,  1. 106. 
Mandamus,  writ  of.  III.  1 10. 264.  IV.  441 . 
Mandates,  royal,  to  the  judges  in  private 

causes,  L  142.  IV.  426. 
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Manhood,  IL  54.  Marytqueen^  how  ahe  took  $ke  ctmmh I.1 95, 

Maaor,  II.  90.  Mawbooksy  IV.  1 1 5. 

Mansion-housct.  IV.  S94.  Master  and  lervanty  I.  4S3. 489.ii.  431m, 

Manslaughter,  IV.  191.  438ji 

,  conviction  o(  IV.  w.  in  chancery,  III.  448. 

Manstealing,  IV.  819.  ,  injuries  to.  III.  148. 

Manufiwturers,.sedudng  them  abroad,  IV.    of  the  rolls,  III.  448. 

tsan.  ^,  his  judicial  authority. 

Manufactures,  encouragement  of,  FV.  488.  III.  450. 

Manumission  of  villeins,  II.  94«  947.  Materia  prima.  III.  588. 

Manchers,  lords,  1. 398.  Matema  maternu,  II.  236. 

Marches,  1. 598.fi.  MatUdt^s  legUimacy  dUpiUed  by  SUphen^ 

Mareschall,  lonl,III.38.  1.800. 

,  his  courts,  III.  68.  Matrimonial  causes.  III.  98. 

Marine  felonies,  how  clergyable,  IV.  373.*  Matrons,  jury  of.  III.  368. 1 V.  395. 

— ^-^— ^-^—  triable,  IV.  869*  Maxims,  1. 68. 

Mariners,  wandering,  IV.  164.  Mayhem,  1. 130.  III.  181.  IV.  805. 

Marines,  1. 416.  ^  appeal  of,  IV.  314. 

Maritagtum,  II.  70.  135.a.  ,  inaction  of.  III.  338. 

Maritare,  11.71.  Mayors,  IV.  413. 

Maritime  causes.  III.  106.  Measures,  1. 874.  IV.  875. 484. 

— —  courts.  III.  69.  ,  false,  IV.  159. 

state,  1. 4 1 9.  Mediate  states  of  the  empire,  II.  60. 

Mark,  subscribed  to  deeds,  II.  305.  Medietate,  jury  de,  111.846.360.  IV.  188. 

Market,  1. 874.  III.  818.  166. 878. 358. 

'^jrtctUo/tkepr0r€gaH9emcreaiingf  Mediterranean  passes,  counterfeitiiig  of. 


I.  874.  IV.  849. 

•,  clerk  of,  his  court,  IV.  875.  Members  of  parliament,  1. 1  S3, 


-  overt,  II.  449.  — ^ ■  may  be   sued  by 

,  taleqfitoiengoodt  m,  IV.363.        M/,  III.  889. 


towns,  1.115.  Memory,  time  of,  II.  31 . 


Marque  and  reprisal,  1. 858.  Menaces,  III.  180. 

Marauesses,  L  397.  Menial  servants,  1. 485. 

Marriage,  1. 433.  Mensa  et  thoro,  divorce  a.  1. 440.  Hi.  94. 

^  lakere  to  be  ceiebrated,  1. 439.  Mercatoribttt,  tUduU  de,  II.  889. 

-,  clandestine  or  irregular,  1. 439.  Mercen-lage,  1. 65.  FV.  418. 


IV.  168.  Merchants,  custom  of,  I.  75. 

contract,  suit  for.  III.  93.  ,  foreign,  L  860.  IV.  484. 


» forcible,  IV.  808.  Mercheta,  II.  83. 

io  chivalry,  II.  7a  IV.  4 1 8. 480,  Mere  right,  II.  1 97. 

481.  — .- — ,  not  assignable,  II.  890. 

socage,  II.  88.  Merger,  II.  1 78. 


licences  and  registers,  forging  en    Mesne  lords,  II.  59. 


destroying,  IV.  1 63. 849.  process.  III.  879;  415. 

of  royal  family,  1. 885.*  IV.  1 1 7.  «..— .  profits,  actions  of  trespass  for,  UL 

^,proofof.  III.  140.  805 

— ,  property  by,  II.  433.  ,  writ  of.  III.  834. 

settlement.  If.  364.  Metaphysics,  their  effects  upon  law  and 

-,  its  antiqnityjl*  138.  theology,  IL  58.  IV.  41 7. 


-,  when  good,  1. 44a  Michel-gemote,  1. 147. 

>,  mgefor,  m  Fnmce  and  HoUandf    Michel-«ynoth,  1. 147. 


1. 436.  Middloex,  biU  of.  III.  885.  xxiii. 
Marshall  of  the  king's  bench.  III.  43.  Miction,  II.  7. 
— ,  custody   ot  Military  causes.  III.  103. 

III.  45. 885.  -^^ courts,  III.  68. 

host,  certificate  of,  ■     feuds,  II.  57. 


III.  334.  oflfences,  1. 415.  IV.  101. 

Marshalsea,  court  o^  III.  76.  IV. 876.  ■■—  power  of  the  crown,  L  868. 

Martial  courts^  1. 416.  ._  state,  1. 408. 
Martial  law,  1. 413.  4f  6.a.  ■  tenures,  I.  387. 
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MUitaiy  tcstaoieot,  1. 4 1 8.    ' 
Militia,  1.410.412,415^. 
Mine8yI.S95. 

■■,  destroyiog  their  works,  IV.  247. 

■  ',  stealiiig  ore  out  of,  IV.  854. 
Minority,  none  in  the  king,  I.  248. 
Minors  not  to  sit  in  parliament,  I.  162. 

,  contractt  wiih,  1. 456. 
Minstrells,  11.  96. 

Misadventure,  homicide  by,  IV.  182. 
Mischief,  malicious,  IV.  244. 
Misdemeanor,  IV.  i.  5. 

,  trial  of,  IV.  551 . 

MitdireeHon  of  judge,  III.  595. 
Mtse,  III.  505.  vi. 
Mbfortune,  IV.  26. 
Misnomer,  III.  502.  IV.  554. 
Mispleading,  when  cured  by  verdict,!  11.594. 
Mi4>rision,IV.  119. 

■      of  felony,  IV.  121. 

— — treason,  IV.  120. 

Mistake,  IV.  27. 
Kfisuser,II.  155. 
Mitter  le  droit,  II.  525. 

r  estate,  II.  524. 

Mittimus,  IV.  500. 
Mixed  actions,  III.  lis. 

lardny,  IV.  259. 

tithes,  II.  24. 

Modus  decimandi,  II.  29. 

Moerda,IV.  194. 

Molliter  manus  imposuit,  III.  121. 

Monarchy,  1. 49. 

Money,  1. 276. 

■    ,  base,  exporting,  IV.  100. 

,  bringing  into  court,  III.  504. 

I     bills,  1. 170.  184. 
'  counterfeiting,  IV.  84.  88. 

■  expended  for  another,  action  for, 

III.  165. 

received  to  another's  use,  action 


for.  III.  165. 
Monk,  1. 152. 
Monopolies,  IV.  160.  456. 

,  stay  of  suits  therein,  IV.  1 1 6. 

Monsters,  II.  246. 

Monstrans  de  droit.  III.  256. 

Month,  11.141. 

Monuments,  II.  428i 

Mort  d'ancestor,  assise  of.  III.  185. 

Mortgage,  II.  157.  rv.455. 

-,  how  considered  in  equity,  II. 

158.fl.  III.  455. 
•Mortmain,  1.479.  11.268.   IV.  108.424. 

426.  441. 

Mortuariei,  11.425. 
Mortuo  vadio,  estate  in,  II.  57. 
Mother-church,  1.115. 
Motion  in  court.  III.  504. 
Moveables,  11.584. 


Moveables,  property  in,  IL  5. 

Mount,  or  Imnk,  1. 528. 

Mountebanks,  IV.  l67. 

Mulier  puisn^  II.  848. 

Multiplicity  of  laws,  it's  orij^nal,  IU.525. 

Mund,  IV.  413. 

Multijpdjfintt  metals,  IV.  100. 

Municipal  Taw,  I.  44. 

Murder,  IV.  194. 

— — ,  attempts  to,  IV.  196. 

by  perjury,  IV.  ijs.  196. 

-,  conviction  of,  IV.  1.  v. 

,  indictment  of,  IV.  iL 

,  when  pardonable,  IV.  194. 400. 

Murdrum,  III.  521.  IV.  195. 
Muta  canum,  II.  427. 
Mute,  standing,  IV.  524. 

,  advising  it,  IV.  126. 

Mutilation,  1.130.  III.  121.  IV.  207. 

,  punishment  by,  IV.  377. 

Mutiny-act,  1. 4 1 5. 
Mutual  debts.  III.  505. 

N 

Namium  vetitum,  vel  repetitum,  III.  1 49. 
National  debt,  1.528.  IV.  440. 
Nations,  law  of,  1. 45.  IV.  66. 
Nativi,  II.  94. 
Natural  liberty,  1. 125. 

•  life,  1. 132.  II.  121. 

persons,  1. 123. 

Natural4)om  subjects,  1. 366. 371. 
Naturalization,  1. 374. 11. 250. 
Nature,  crime  against,  IV.  2 15. 

,  guardian  by,  1. 461 . 

-,  law  of,  I;  59. 

Navigation^acts,  1. 41 9.  IV.  439. 
Navigations,  destroying,  IV.  244. 

,  bard  labour  for  the  benefit 

of,  IV.  371. 
Navy,  articles  of,  1. 420.* 
Nc  admittas,  writ  of,  III.  248. 
—  exeat  regnum,  1. 137.  266.  IV.  122. 
— •  injuste  vexes,  writ  of.  III.  234. 
Necessity,  IV.  27. 

; <,  homicide  by,  IV.  178. 

Negative  in  coiporations,  1. 478. 

— of  the  king,  1. 154.  474.ii. 

Neglect  of  duty,  action  for.  III.  163. 

Negligence  of  officers,  IV.  I4a* 

Negligent  escape,  III.  415.  IV.  130. 

N^ro,  1. 127.  425.  II.  402. 

N^e,  II.  94. 

Nembda,  III.  550.  ^ 

New  assignment.  III.  311. 

trial.  III.  387.  393.11.  IV.  361 .  438. 

costs  of.  III.  396. 

■    m  criminal  prosecution,  IV.  561. 
^euffowuffand,  judiatture  in,  IV.  304 . 
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Newf,  fidae,  IV.  149. 
N«xtofkiQ,II.994. 
Nicholaitf  pope^  iaxatiotit  1. 884. 
Nient  culpable,  plea  of,  IV.  339. 
Night,  burglary  in,  what,  IV.  924. 
Niffhtwalkers,'lV.  292. 
Nihil  didt,  judgment  by,  III.  996.  397. 
»— ,  return  of,  to  writs.  III.  982.  xvii. 

—  debet,  plea  of.  III.  303. 
Nisi  prius,  courts  of.  III.  58. 
,  justices  of,  III.  60.  IV.  269. 

,  record.  III.  356. 

» trial  at.  III.  353.  IV.  351. 

,  writ  of.  III.  354.  xiii. 
Nobility,  1. 396. 
— — — ,  it's  uses,  1. 157. 
Nocturnal  crimes,  how  prevented  or  re- 
sisted, IV.  180. 
Non  assumpsit,  111.305. 

'  infra  sex  annos.  III.  508. 

—  compos  mentis,  1. 304.  II.  497. 1  V.24. 
395. 

cul,  IV.339. 

cul^ilis,  plea  of.  III.  305.  IV.  339. 

—  decunando,  prescription  de,  II.  31. 
^^—  est'&ctum',  plea  of.  III.  305. 

->*—  est  inventus,  returu  of.  III.  283.  xviii, 

xix.xxiii. 

obstante,  1.342.  11.273.  IV.  401. 

prosequitur.  III.  296. 

sum  informatus,  judgment  by.  III. 

397. 
Non-claim  in  fines,  11.354. 

-  of  infants,  1. 465. 
Nonconformity,  IV.  51. 432. 
Nonjuror,  IV.  124. 

Non-payment  of  ecclesiastical  dues.  III.  89. 
Non-residence,  II.  322.  ^ 

Nonsuit,  III.  296. 316. 576.  vi. 

,  judgment  as  in  case  of.  III.  357. 
Non  user,  II.  153. 

Northern  borders,  rapine  on,  IV.  944. 
Northumberland,  theft  in,  IV.  238. 
Norman  conquest,  1. 99.  IV.  414,  415. 
■  ules,  1. 107. 

Norwich  taratioH,  1. 284. 
Nose,  cutting  off  or  slitting,  IV.  207.  247. 

377. 
Not  guilty,  plea  of.  III.  305.  xiii.  IV.  538. 

iiL 
Note  of  a  fine,  II.  551.  xv. 

hand,  II.  467. 

Notice  in  ejectment.  III.  203.  x«« 

of  trial.  III.  357. 

,  settlement  by,  1.363. 
— —  to  produce  oooki,  '^c.  III.  382. 
Novel  disseisin,  assise  of.  III.  187. 
Novels  in  the  civil  law,  I.  81. 
Nudum  pactum,  II.  445.    * 
Nul  disseisin,  plea  of,  III.  305.  II.  xviii. 


Nul  tiel  record,  III.  531. 

tort,  plea  of  III.  305. 

Nuncupative  wills,  11.500. 
Nurture,  guardian  for^  1. 461. 
Nusance,  abatement  of.  111.  5. 
,  assise  of.  111.  220. 
— ,  actum  for,  III.  220. 
■  ■,  common,  IV.  166.  168. n. 
,  private.  III.  216. 


O 


Oath  ex  officio.  III.  101.  447. 

of  the  party.  III.  382.  437. 

Oaths  to  the  government,  refioual  or  ne* 
gleet  to  take  them,  1. 368.  IV.  1 16, 1 17. 

123. 

'Voluntary  and  extrajudicial,  IV.  137. 

Obedience  to  parents,  1. 452. 
Objects  of  the  laws  of  England,  1. 121. 
Obligation  of  human  laws,  1.57. 

i  or  bond,  I1.340.xiii.  Ill.xxiv. 

Obstructing  of  •process,  IV.  1 29. 
Occupancy,  II.  3.  JR.  258 .  262.ii.  400. 

of  incorporeal  heredUamenU, 


II.  260. 


of  copyholds,  II.  26 1 . 


Octarchy  Saxon,  IV.410. 

Odhal  nght,  11.45. 

Odio  et  atia,  writ  de.  III.  128. 

Oeconomy,  public,  offences  against,  IV. 

162. 
Office  found.  III.  259.     > 

-,  inquest  of,  IH.  258. 

Officers,  arrest  by,  IV.  292. 

,  killing  them  in  executing  their 

office,  IV.  200. 

of  courts,   their  certificates,  III. 


336. 


-  refusal  to  admit.  III. 264. 
-,  removal  of.  III.  264. 


Offices,  I.- 972.  11.36. 

'    and  pensions,  duty  on^  1. 527. 
Officio,  oath  ex.  III.  loi.  447.  ^ 
Oleron,  laws  of,  I.419.a.  IV.  423. 
Opening  council.  III.  366. 
Oppression  of  crown,  how  remedied,  I. 

243. 

■  nuunstrates,  IV.  1 4 1 . 

Option  of  the  archbishop,  1.381. 

Optional  writs.  III.  274. 

Orchards,  robl:^  of,  IV.  233. 

Ordeal,  trial  by,  IV.  4.fi.  342.  414.  425. 

Order  of  sessions,  IV.  272. 

Orders,  holy,  1. 388. 

Original  contract  of   king  and  people, 

1.911.233. 
— — — ^— —  society,  1. 47. 

■     ■■  conveyances,  11.310. 
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Original  of  a  deed,  IL  996. 

— —  process.  III.  £79. 

— —  wriL  III.  S79.  ix.  x?i. 

Orphanage,  II.  519. 

Oftium  eccleris,  dower  ad.  IL  132. 

Overveere  of  the  poor,  1. 359. 

Overt  acts  of  treason,  IV.  79.  S&  357. 

,  market,  II.  449. 

— ,  pound.  III.  12. 

Ouster  of  chattels  real,  HI.  198. 

'  freehold.  III.  1 67. 

Oustcrlemain,  II.  68. 

Outlawry,  1. 149.  III.984.  juz.  IV.  519. 

Owling,  II.  4SI.  n.  IV.  154. 

OumerMp,  repuUd^  II.  488. 

Oyer,  III.  999.  xxTiit. 

— ^*  and  terminer^  conuuitsioa  of,  IV. 

269. 1. 

,  justices   of,   killmg 

them,  rV.  84. 
Oyei,IV.340. 


Piins  and  penalties,  act  to  inflict,  IV.  259. 
Pais,  matter  in,  II.. 294. 

1  trial  per.  III.  349.  IV.  349. 

Palace  court,  III.  76.*, 

Pklatme  countiea,  1. 1 1 7.  IV.  451. 

,  their  courts,  III.  79. 
Fndects,  1. 81. 

■  discovered,  1. 1 7. 8 1 . 
Ptoel  of  jurors,  m.  354.  IV.  302. 350. 
Pmmage^  III.  72. 
Pc^  encroachments,  FV.  104. 
—  process,  obedience  to,  IV.  1 1 5. 
Psper  book.  III.  317. 407. 

credit,  I.  330.  II.  466.  IV.  441. 

Pkipirian  code,  1.81. 

Pupists,  children  o(  1. 449.  451. 

^  incapacities  of,  II.  257.  293.  IV. 

57.  fi. 

>  laws  against,  IV.  $S.  57.  a.  87. 


Parental  power,  1. 452. 

Parents,  ftc  their  ooment  to  aivriifi, 

1.437. 

Pares  cutis,  IL  54. 

,  trial  per.  III.  35a 

Pkuish,  1. 112.      ' 
Parish-derk,  1. 395. 
Park,  II.  38. 416. 

Psrliament,  I.  141.  147.  189.  a.  IV.  412. 
425.  428. 

—  court  of  the  king  in,  IV.  S59. 


263. 


-,  disuse  of,  rV.  437. 
-.of  France,  I.  147. 


',  power  of,  1. 160. 
rolls,  1. 181. 
summons  of,  L 1 50. 1 88.  s. 


Parliamentum  indoctum,  1. 177. 
Parol  conveyances,  II.  997. 
-^,  demur  of.  III.  500. 

evidence.  III.  369. 

or  pleadmgs,  IIL  293. 

Pkuridde,  IV.  202. 

■'  m  Frtmce,  IV.  203. 
Parson,  1. 384. 

imparsonee,  1. 591. 

Panonage^  when  it  mcy  noi  ht  dtwucd, 

II.  321. 
Particular  estate,  II.  165. 

■  tenants^  alienation  bf,IL  274. 

,  M  ^,  IIL  301. 

Parties  to  a  deed,  II.  298.  iL  liL 

fine,  II.  S$S. 

Partition,  II.  185.fi.  189. 

',  prooeeitmg^  for,  in  eyai^*  IL 


185. 


-,deedo(II.523. 
-,writof;iL  189.  III.  302. 


425. 

Plaramount,  lord,  II.  59. 91. 

Paraphermdia,  11.435. 

Fsravail^  tenant,  II.  60. 

Parcels  m  a  conveyance,  II.  i.  iL  iv. 

Parceners^  II.  187. 

Pfcrco  ftacto,  writ  de,  IIL  146. 

Pardon,  IV.  316.337.  376.396. 

.      for  discovering  accomplices  or 
eeivers,IV.  331. 

not  pleadable  to  impeachment, 

L  334.  IV.  261.  339. 440. 

Pardoning,  prerogfOive  of,  L  269.  IV.  397. 
Puvnt  and  child,  1.446. 

-injuries  t<^  HI.  140. 

Pmremage,  aetOemeni  5y,  1. 362. 


Partnership  cognisable  in  equity,  IIL  457. 
Passports,  L  260. 

,  violation  oC  IV.  68. 
Pasture,  common  of,  IL  33. 
Piktents,  IL  346. 

for  new  inventions,  II.  407.  a.  IV. 


159.' 


ofpeenifle^L400. 
-preoedoice.  III.  28. 


Patent  rolls,  II.  346. 

writs,  IL  346. 

Pfeitema  patemis,  II.  236. 

Pttiiam,  trial  per,  III.  349.  IV.  349. 

Patronage,  II.  21. 

■,  disturbance  of,  m.  242. 
Pauper-causes,  IIL  400. 
Pftwns,  n.  452; 

Paumhvkef^g  tuAei^forgmg^  IV.  158« 
Pawmmg  amtker^t  goodi,  TV.  ISS. 
Payment  of  deceased*s  debts,  0. 511 . 


Peace  and  war, 


money  into  cowt,  IIL304. 
ar,  ripit  of  makings  1. 257. 
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Peace,  breach  of,  iV.  149. 

— -,  clerk  of,  IV.  «7«. 

-^*-,  commitsion  of,  1.551.  IV.  970. 

— ,  conserration  of,  1. 549. 

,  justices  of,  1.549.  IV.  970.  989. 990. 

999.  498. 

,  conviction  by,  IV.  98 1 . 
^— -,  ofl^ces  against,  IV.  149. 

,  security  for,  IV.  951. 954. 

'-,  the  king's,  1. 118.  968. 350. 

PeculatttSylV.  199. 

Peculiars,  court  of.  III.  65. 

Pecuniary  causes  in  ecclesiastical  courts, 

III.  88. 

'  legacies,  11.519. 

Peerage,  benefit  o^  in  offences,  IV.  567. 
■»  by  wriif  deaeeni  of,  1.401. 
■   ereoHon  money,  1. 409. 
Peeresses,  1. 4K)l. 

Peers,  great  council  of,  1.997,998. 
^"-,  hereditaiy  counsellors  of  the  crown, 

I.  997. 
»— -,  Iritkj  their,  precedency 9  and  eeat  m 

the  Bonee  o/Lorde,  1. 157. 
— -,  HmUation  of  their  number,  1. 157. 

,  bouse  of,  1. 155.  III.  57 

— — -,  pedigrees  of.  III.  106. 
-^.privflegcs  of,  1.401.  III.  859.  IV. 

955.  975.  367. 

— ,  protests  of,  1. 168. 
— ,  proxies  of,  1. 168. 

,  trial  by,  1. 401.  IV.  960. 348. 

Peine  forte  et  dure,  IV.  395. 
Penal  statutes,  1. 88.  IV.  499. 
Penalty  of  a  bond.  III.  435. 
Penance,   commutation  of,  IV.  105.  917. 
976. 

■  for  standing  mute,  IV.  395. 
in  ecdedamcal  courts,  IV.  105. 

975.  368. 
Pendente  lite,  adofunistimtion,  II.  503. 
Penitentiary  houses,  IV.  37 1. 

at  MUbank,  IV.  379. 

Pension,  ecclenastical,  1. 98 1.  II.  40. 
—  from  the  crown,  1. 176. 

,  duty  on,  I.  397. 
^    from  foreisa  princes^  TV.  199. 
Pensioners  ezdu&d  from  the  house  of 

commons,  1. 175. 
People,  1. 566. 

Per  et  cui,  writ  of  entry  in,  in.  181. 
■■  my  et  per  tout,  seisin,  U.  189. 
quod.  III.  194. 

■  ■  ■     >  writ  of  entry  in,  IIL  181. 
Peremptory  chalienge,  IV.  353. 396. 

i*--^— mandamus,  III.  ill.  965. 

writ,  III.  974. 

Perfection  of  the  king,  1. 946. 
Fetfomance,  paeUtJ,  11. 448. 
Perjury,  IV.  137.  138.  n. 


Peijury  in  capital  caset^  IV.  138.  196. 

r  French  law  reepeeUng,  IV.  158. 

,  neeeeeary  evidence  to  eonimet  pf, 

IV.  358. 
Permissive  waste,  II.  981. 
Pernancy  of  profits,  II.  163. 
Perpetual  curate,  I.  394. 
Perpetuating  the  testimony  of  witnoiscs, 

III.  450. 
Perpetuity  of  the  king,  1. 949. 
Persecution,  religious,  IV.  46. 498. 459* 
Penon,  injuries  to.  III.  119. 

■     ■  -,  lardny  frtun,  IV.  941. 

,  offences  minst,  IV.  177. 

Personal  actions,  III.  117. 

,  where  they  die  with  the 

penon.  III.  309. 
■  assets,  II.  510. 

■  chattels,  11. 387. 

security,  1.199. 

things,  II.  384. 

tithes,  II.  94. 


Personating  others  in  courts,  ftc.  IV.  198. 
— ^—  proprietors  of  stock,  IV.  948, 
Persons,  artindfu,  1. 195.467. 

-,  natural,  1. 195. 

-,  rights  of,  1. 199. 


Peter-pence,  IV.  107. 
Petition  of  appeal.  III.  454. 

bankruptcy,  11.480. 

right,  1. 198.  III.  956.  IV.  437. 

Fetitioning  creditor^a  debt,  and  bond,  II, 
480. 

->  proof  of,  11.481. 

,  right  of,  1. 143.  IV.  147. 

7-,  tumultuous,  L 143.  IV.  147. 


Petty  bag  office.  III.  49. 
'—^  constables,  1. 355. 

iuiy.  III.  351. 

larciny,  IV.  999. 

serjeantcy,  II.  81. 

session,  iV.  979. 

treason,  IV.  75. 903. 

,paMikmenlt  of  femdee  m^ 

IV.  904. 
Pews,  II.  499. 

Physicians,  Ac.  ni.  199.  IV.  197. 
Piepoudre,  court  of.  III.  39. 
Pirnus,  II.  159. 
Pillory,  IV.  193.  «.  377. 
Piracy,  IV.  71. 

Piscary,  common  of,  II.  54. 40. 
Phicemen  excluded  from  the  house  of 
'    commons,  1. 175.  IV.  440. 
Plagiarii,  IV.  919. 

Pbnie,  irregularity  during,  IV.  161. 
Plamt,  III.  973. 

«y>on»  IIL985. 


Plamtiffi;  m.  95. 

■    t  <fe«<*  ^o«<^  III>  309. 
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Plantations,  1. 107. 

,  deitroying  of,  IV.  946. 
Plants,  destroying  of,  fV,  S47. 

^,  stealing  of,  IV.  S33. 

Plate  ejrporthig,  IV.  ido. 

Plea,  at  law,  II.  xviii.  III.  501.  xii.  xzix. 

in  bar  of  execution,  TV.  396.  v. 

'       equity.  III.  446. 

,  to  indictment,  IV.  33S.  337.  n.  iii. 

PUadimg  several  mattert.  III.  308. 
neadinss,  111.295.  IV.  497. 
Pleas  of  the  crown,  III.  40.  IV.  9. 494. 
Pleasure  of  the  king,  how  understood,  IV. 

191. 
PlebisciU,I.80. 
Pledge,  II.  459. 

,  estates  in,  II.  1 57. 

I^edges  of  appearance.  III.  980.  x.  xvii. 

,  battel.  III.  V. 

,  prosecution,  II.  xiv.  xvii.  III. 

975.  i.  iiL  ix,  x.  xvii. 
Plegii  de  prosequendo  in  replevin.  III.  1 47. 

-  retorno  habendo.  III.  147. 
Plena  probatio.  III.  371. 
Plenarty,  III.  943. 
Plenum  dominium,  11.319. 
Plough-bote,  II.  35. 
Plundering  shipt  in  distress,  IV.  944. 
Pluries  h&eas  corpus,  III.  135. 

^,  writ,  III.  985.  xix.  IV.  319. 

Pocket-sher^  1. 349. 

Poisoning,  IV.  196. 

Police,  oibnces  against,  IV.  169. 

Policies'  of  insurance,  II.  458.  IV.  441. 

— — •»  court  of,  III.  74. 

Politicalh*berty,I.195. 

PottardSfW '98, 

Poll  deed,  II.  996. 

Polls,  challenge  to.  III.  361.  IV.  559. 

Polygamy,  1. 436.  IV.  163. 

Pone,  writ  o(  III.  34. 37. 195. 980.  ii.  xviL 

Poor,  I.  559. 

Poor-laws,  1. 151.359.  IV.  439. 

Poor-settlements,  1.369. 

Pope,  his  authority,how  abolished,  IV.104. 

419.498.430. 

encroachment,  IV.  104.491. 494, 

495. 

juxisdiction,  defending  it,  IV. 

• 

reconciliation  to,  IV.  87. 
Popjcry,  IV.  5S. 
Fopsti  books,  importing  or  selling  I V .  1 1 5. 

priest,  IV.  57.  87.  115. 

recusants,  IV.  56. 1 94.  - 

seminaries,  education  in,  I.  451. 

-,  maintaining,  IV.  1 1 5. 


Portions,  methods  of  rabing,  II.  vii. 

' oftUkes,  n.  98. 

Port-reeve,  IV.  413. 
Ports  and  havens,  1.964. 
Positive  proof.  III.  371. 
Posse  comitatus,  1. 345. 

,  n^lecting  to  j<Mn,  IV.IOT. 
Possesno  firatris,  II.  998. 
Possession,  actual  right  of,  IIL  180. 

,  actual.  It  199. 

,  i^pparent  right  of.  III,  177. 179. 

,  estates  in,  II.  163. 

,  naked,  II.  195.  IIL  1 77. 

,  propertv  in,  II.  389.    . 

,  ri^t  of,  n.  196. 

,  writ  of.  III.  909.419.  XV. 

Possessory  action,  II.  198.  III.  180. 

Posdbilities  not  assignable,  11. 990. 

Post,  writ  of  entr^  in,  HI.  1 89. 

Post  disseisin,  wnt  of,  III.  188^ 

Postea,  IIL  386.  xiii. 

Post-fine,  II.  350. 

Posthumous  children,  1. 130.  II.  169. 

Post-letters,  string,  IV.  939. 

Pos^roan  in  the  exchequer.  III.  28, 

Post-office,  1.329. 

,  misbehaviour   of  its   officeri, 

IV.  934. 
Pound,  ni.  19. 
Poundage,  1. 31 6.  IV.  437. 
Pound-breach,  III.  146. 
Pow-dike,  cuttings  IV.  944. 
Power  of  the  crown,  1. 950. 

parent,  1. 459. 

Poyning's  law,  1. 109,105. 
Praecipe,  writ  oS,  III.  974. 

in  capite,  writ  of,  HI.  193. 

common  recoveries,  II.  55S. 

xvii. 


— ,  fines,  II.  350,  xiv. 
-,  tenant  to.  III.  189. 


87.115. 


Praemunire,  IV.  103. 428. 
Pnetor's  edicts,  1. 80. 
Pre-audience,  ni.  28. 
Prebendary,  I.  583. 
Precedence,  II.  994. 979.  IIL  105. 
— ^-^— -  of  royal  famOy,  L  995.* 
-  ,  patent  of,  IIL  98. 

-,  table  of,  1. 405. 


IV.  55. 115. 


Popnbr  actions,  II.  437.  IIL  161 . 

iVff  if  OTHMy,  II.  414. 


Precedent  conditions,  II.  154. 

Precept  of  election  to  parliament,  I.  177. 

IVe-contract,  L  434. 

Predial  tithes,  n.  94. 

IVe-emption,  L  987.  IV.  116. 494. 439. 

Pregnancy,  plea  of,  IV.  394. 

,  trial  oi;  L456.  IV.  395^ 

Premier  serieant.  III.  98. 
Premises  of  a  de6d,  ii.  998.  i.ii.  lii. 
Prerogative^  L  141.  937.  959.    IV.  491, 

459.  ... 
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Prerogative,  cauiet  ofitt  increaie  and  de- 
cline, IV.  435. 

-,  comparative  review  of,  1. 586. 


IV.  440. 


-,  contempts  aeaipst,  IV.  122.  , 
-,  copyijfhts,  fi.  410.  . 
-  court,  11.509.  III.  65. 
-^  felonies  against,  IV.  98. 
-,  property  by,  II.  408. 
-,  writiy  1. 107. 


Prescription,  II.  265. 

,  corporations  by,  1. 473. 

— ,  time  of,  11.31. 

Plresentation  to  benefices,  1. 389.  11.25. 
Presentative  advowsons,  II.  22. 
Presentment  of  copyhold  surrenders,   IL 
369. 

bills  for  accefUancCy  II.  469. 

offences,  I  v.  301. 

President  of  the  council,  1. 230. 
Press,  liberty  of^  IV.  151. 
Pressing  of  seamen,  I.  418. 

to  death,  IV.  328. 

Presumptions,  III.  371. 

Presumptive  evidence  of  felony,  IV.  358. 

•   f  heir,  II.  808. 
Pretended  titles,  selling  or  buying,  IV.  156. 
Pretender  and  bis  sons,  treasons  relating 

to,  IV.  91. 
Prevention  of  crimes,  IV,  25 ! . 

-,  homicide  for,  IV.  180. 

Price,  11.446.454. 

Priest,  1. 388. 

Primae  preces,  1. 381.  r 

Primary  conveyances,  II.  309. 

Primer  fine,  II.  350. 

.  seisin,  II.  66. 87.  IV.  418. 

Primogeniture,  I.  194.  11.214.  IV.  421. 
Prince  of  Wales,  I.  i2S, 
Princes  of  the  blood  royal,  I.  226. 
Princess  of  Wales,  violating  her,  1. 225.^ 

JLV .  81  • 

'  royal,  I.  225. 

; ,  violating  her,  1. 225. 1  V.8  U 

Principal  and  acce8sorv,XV.34. 

challenge.  III .  365. 

Prior,  1. 155. 

Priority  of  debts,  II.  5 1 1 . 

Prisage,  L315. 

Prison,  breach  o^  IV.  150. 


Privilege  from  amsts,  111.289; 

:  of  parliaoient,  Ll64, 

,  writ  of,  1. 166*        . 

Privileged  phices,  IV.  1 29. 

villenage,  II.  98, 

Privil^a,  1. 46. 

Privilegittn  clericale,  IV.  Ses. 

TT' iy^^?^^y  propter.  II.  394. 

Pnvy  council,  1. 229'. 

— --  counsellor,  lulling  or  attempting  to 

kill,  1. 232.  IV.  100.  f     B 
purse,  1. 334. 

seal,  II.  347. 

signet,  11.347. 

— tJoT^iag  them,  IV.  89. 

tithes,  1. 388. . 

verdict.  III.  377.  IV.  56. 

Prize  causes,  III.  508. 

r-,  commission  of.  III.  69-. 

court.  111.  108.  • 

^A/i«g,  IV.  183. 

Probable  presumption.  III.  572. 
Probate  of  will,  II.  508. 
Procedendo,  writ  of,  I.  sss.  III.  109. 
Process,  civil.  III.  279.  xvi. 

,  criminal,  IV.  318, 

- — — ,  obstructing  it's  execution,  IV.  1 29. 

Prochemamy,  1.464. 

Proclamations  by  the  kinff,  1. 270.  IV.  431 . 

■  of  a  fine,  ft.  352,  xvi. 

:  estrays,  1.298.  - 

-  on  attachment  in  chancery. 


III.  444. 


519. 


exigent,  III.  284.  xix.  IV. 

,  the  riot  act,  IV.  143. 
,  writ  of.  III.  284.  xxi. 


PriionerijfuU  defence  oL  IV.  ZSS. 

■    ^        p,IV.i 
Prit.  IV.  339. 


t^  FrttnceylV.  359. 


Private  act  of  parliament,  1. 86.  II.  344. 
^-^—  nusance,  IIL  216. 

persons,  arrest  by,  IV.  292. 

wronffs.  III.  2. 

Privately  stefdingfi^m  the  person,  IV.  242. 

Privies  to  a  fine,  II.  5SS,  ^ 

Privilege,  1. 272. 

-H ^,  bUl  of.  III.  269. 


Proctor,  III,  25. 
Procuration  money,  IV.  157. 
Prodigals,  1. 305. 
Profaneness,  IV.  59. 
Profert  in  curia.  III.  xxviii. 
Profbssion,  religious,  1. 133. 
Professor  of  the  laws,  his  duty,  1. 55. 
Profits  of  courts,  1. 289* 
Proffress,  royal,  IV.  41 1. 
Prohibition,  declaration  in,  IIL  1 13. 

^1  writ  of.  III.  112. 

* 0/  watUy  III.  227. 

Pronuses,  III.  158. 
Promissory  note,  II.  467. 
Promulgation  of  laws,  1. 45. 
Proofs,  ill.  368.  A 

in  ecclesiastical  courts.  III.  100. 

ofl^tament  in  form  ^  law,  IL  SOS. 

Proper  feuds,  11.58. 
Property,  1. 138:  II.  1, 2. 

— -,  crimes  against,  IV.  230. 

-,  injuries  to  personal.  III.  144. 

■  _— —  real,  IIL  167. 
,  right  of,  IL  197.  III.  190. 


INDEX. 


Properiw  nUiime  impoigniyr,  IL  594, 

— — ,  Jon,  WW. 

Ptophedei,  pfetended,  IV.  1 49. 
Proprietarjr  governmeBts  in  America,  I. 

109. 

Proprietate  probanda,  writ  de,  ID.  148. 
Prorogation  of  parliament,  1. 187. 
Prosecution  of  the  king,  1. 268. 

,  ezpeniea  of,  IV.  96S. 

^■^■^"■^■""^^  f ft  mtfufllWIIOTV,  IT.  OOm* 

,  malicious,  IIL  126. 

— of  oflenders,  IV.  501. 

Protection  by  children,  1. 450. 

.      embnaiadon,  1. 254. 
«       writ  of.  III.  989. 
Protector,  1. 248. 
Ploteft  of  bills  and  notes,  II.  468, 469. 

lords  in  parliament,  1. 168. 

Protestant  dissenters,  IV.  53. 

succession,  1. 216, 217. 

*^  ^  treason  agpinit,  IV. 

90. 

Protestation^  HE.  51 1.  xxz. 

Province,  I.  111. 

Provincial  constitutions,  1. 82. 

governments  in  America,  1. 109. 

Kf,  III.  GO. 


PorgatioB,  canoniea].  III.  542.  IV.  8€9. 

,  oath  of.  III.  100. 447 . 

Purpresture,  IV.  167. 
Pursuit  of  remedies.  III.  270. 
Purveyance,  1. 287.  IV.  116. 424.  439. 
Putting  in  fear,  IV.  242. 


Q 


Quadrupticatio,  III.  510. 
Qualification  for  killing  game.     11.417. 
IV.  175. 

— -  of  electors  to  paiUaroenf» 


will  in  ChanceiY,  III.  450. 
f,  papal,  L  60.  IV.  107. 
■,  seUing  unwholesome,  IV.  162. 


Proviso,  trial  by.  III.  557. 
PrOvisors,  statutes  against,  IV.  1 10,  ftc. 
Proxies  in  the  house  of  lofds,  1. 168. 
Puberty,  age  o£,  TV.  22. 
Public  act  of  parliament,  L  85. 

verdict,  III.  577.  IV.560. 

—  wrongs^  IV.  1 

Publication  of  depoeitiant,  ni.  450. 

Pueritia,  IV.  22. 

Puis  dairein  continuance,  plea.  III.  516. 

Puisne  barons  of  the  exchequer.  III.  44. 

justices,  m.  40, 41. 

Pulling  down  churcho,  houses,  &c.  IV. 

145. 
Pulsation,  III.  120. 
Punishment^  IV.  7. 

■       I  ,  capital,  ly.  9.  18.  256.»441 

,  certainty  o(  IV.  377. 

,  end  of,  IV.  1 1. 252. 

,  infliction  of,  IV.  258. 
,  measure  o(  IV.  12. 
-,  power  of,  IV.  7. 


,  severity  of,  IV.  16. 
Pur  auter  vie,  tenant  to,  II.  120. 
Purchase,  1. 215.  II.  241. 

of  writs.  III.  273,  274. 

Purchasor,  first,  11. 220. 
Puie  vilkaage,  IK  290. 
Punsatio  vu%Bris,  IV.  549i       - 


1.171. 


552. 


•jurors.  III. 362. 
•justices  of  the  peace,  I. 

.  members  of  partiauient,  I. 


175. 

Qualified  fees,  II.  109. 
_*— — —  property,  II.  391 . 
Quantum  meruit.  III.  163. 

valebat.  III.  163. 

Quare  daosom  fregit.  III.  as  I. 

qedt  infra tenmnum,  writ  of.  III. 

207. 

unpedit.  III.  246. 

^— -  incumbravit.  III.  248. 

«^—  non  admisrit,  writ  of.  III.  sso. 

Quarantine^  II.  135. 

,  irregularity  in,  IV.  161 . 

Quarrelling  in  church  or  churchyard,  IV. 

146. 
Quartering  of  soldiers,  1. 414,  415, 

■  traitors,  IV.  92. 376. 
Quarter-wssions,  court  of,  IV.  27 1 . 
Quarto  die  post.  III.  278. 
Quashing,  III.  503.  IV.  321 . 
Quays,  1. 264. 

Que  estate,  JL  964. 

Queen,I.s\9. 

_,  Anne's  bounty,!.  286. 

,  companing  or  imagining  her  death, 
1.225.  IV.  76. 

■  consort,  1. 21^ 
— —  dowwer,  1. 224. 


>ld,1.221. 


-gO'  - 

^  her  attorney  and  solicitor,  1. 220. 


111.28. 

■■  revenue,  1. 221, 222. 

regnant,  1.219. 

her  husband,^  1. 224. 


p,  violating  her,  I.  224.  IV.  81. 


Question,  or  torture,  IV.  325. 

Qui  tam  actions,  UI.  162.  IV.  307. 

Quia  dominut  remisit   curiam,  writ   of 

jright,  IIL  195. 
Quia  emptores,  statute  ot  II.  9^  IV.  4«tf. 
,  to  tiJkat  ii  extended,  II.  1 T6. 
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Quick  with  chUd,  IV.  395. 
Quiet  enjoymeDt,  covenant  for,  II.  x. 
Quinto  exactusy  III.  285.  xx.  IV.  81 9. 
Quit-claim,  II.  xv. 
Quit-rents,  II.  49. 

Quo  nrinus,  writ  of,  III.  46. 886.  xxiv. 
Quo  warranto,  information  in  nature  of, 
1. 485.  III.  f  63.  IV.  3\  1.  441i 

* -,  writ  of,  III.  269. 

■ ,  UmitaHons  t»,  III.  264. 

Quod  ei  defordat,  writ  of.  III.  195. 

,  permittat,  writ  of.  III.  240. 

,  pro8temere,writ  of.  III. 

221. 

Quorum  clause,  in  commbsions,  1. 551. 


R 

Rachim^rgtt,  IV.  550. 
Rack,  IV.  525. 
Rack-rent,  II.  45. 
Rank,  modus^  II.  50. 
Ransom,  II.  402.  IV.  580. 

«/,UI.456. 

Rape,  appeal  of,  IV.  514. 

•^—  in  counties,  1. 117. 

—  of  women,  IV.  210. 

Rapina,  IV.  245. 

Rasure  in  a  deed,  II.  508. 

Boies,  church  and  chapH,  III.  92. 

Ratiooabili  parte  bonorum,  writ  de,  11. 

492. 
■  writ  of  right  de,  III. 

194. 

Rationabilis  dos,  II.  154. 
Ravishment  of  children.  III.  141. 

ward.  III.  141. 

wife.  III.  159. 

Reading  of  deeds,  II.  504. 

— —  on  chum  of  dergy,  IV.  567. 44 1. 

Real  actions,  m.  117. 

^^,  assets.  II.  244. 502. 

— ,  chattel^  II.  586. 

■,  composition  for  dthes^  II.  28. 
— «-,  thin^  II.  16. 
Reason  ofthe  law,  1. 70. 
Reasonable  part,  II.  492.  516.  IV.  406. 

424. 
Re-assurance,  II.  460. 
RebellioD,  oommissioa  of.  III.  44#. 
Rebutter,  III.  510. 
Recal  of  subjects  from  abroad,  I.M6.  IV. 

122.  160.* 
Recaption,  m.  4.  IV.  368. 

,  writ  of.  III.  151. 

Reedving  stolen  goods,  IV.  182. 
^•^•"^•^•^^^^ SMicfi  aaww  ffolcv,  ^fCrg  It.  i88* 
Redtals  in  a  deed^  II.  49^.  w.. 

YOU.  IT. 


Reclaimed  animals,  11.591. 

■ »ftlon^  of,  n.  595. 

RedusUm,,  IV.  1 5S. 
Recognizance,  II.  541. 

for  the  peace  or  good  l>e- 

haviour,  IV.  252. 

in  nature  of  statute  fitaple, 


II.  160.  542.  IV.  451. 

of  bail,  II.  591.  xt. 

fine,  II.xv.  xri. 


Recompence  in  value,  II.  559. 
Reconciliation  to  the  nope,  8cc.  IV. 87. 
Record,  1. 69.  III.  24.  IV.  426. 
,  assurance  by,  II.  544. 
— — ,  court  of,  III.  24. 


>,  debt  of,  II  465. 

-,  imbezzling  of,  IV.  1 28. 

-  of  actions,  lit.  xriii.  III.  517.  iv. 


xn.xxvi. 


148. 


fordble  entry  or  detainer,  IV. 
riot,  IV.  147. 


-,  trial  by.  III.  550. 
',  vacating  of,  IV.  128. 


Recordari  facias  loquelam.  III. 54. 57. 195. 
Recovery,  common,  II.  1 16. 271 .  557.  xvu. 

IV.  429. 
— ^—  agmiut  hinffi  donee  in  tail,  II. 


562. 


*—    ■    ■   tmihout  a  good  tenant  to  the 

praecipe,  II.  565. 

—  in  value,  II.  559.  xi^. 

reversal  of,  when  suffered  of 


copyhold,  11.568.  III.  166.* 
-,  roll,  II.  558.xvii. 


Recreant,  III.  540.  IV.  548. 

Rector  of  a  churdi,  1. 584. 

Rectorial  tithes,  1. 588. 

Recusants,  popish,  IV.  SS.  124. 

Recusatio  judids.  III.  561. 

Reddendum  of  a  deed,  ii.  299.  i.  iii. 

Re-disseisin,  writ  of.  III.  188. 

Redress  of  injuries.  III.  2. 

Reference  to  masters  in  chancery,  HI. 

455. 
Reformarion  of  relidon,  IV.  450. 
Refusal  of  a  clerk,  1. 589. 
Regalia  majora  et  minora,  1. 241. 
R^ard,  court  of.  III.  72., 
R^ardant,  villdns,  II.  95. 
Regarders,  III.  72. 
Rqjent,  1. 240. 
■^        ,  queen,  1. 219. 
Reguter  of  deeds,  II.  845. 

'    marnages,  IV.  165. 
'  seamen,  I.  419.  * 
^               ship,  I.  420. 

Rcgistruui  omnimn  brevmin,  III.  188. 
Rcgnanty  queen,  I.  219. 

N   N 
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Rcprating,  IV.  160. 
Rejoindor,  III.  Sio. 

-i  in  error.  III.  xxxtii. 
Rehearing  III.  455. 
Relation  rack  in  bankruptcy,  II.  486. 

— forfeiture,  IV.  381.  386, 

587. 


judgments.  III.  490, 491 . 
Relations,  private,  I.  499. 

,  public,  I.  146. 
Relative  rights  and  duties,  1. 193.  146. 
Relator,  in  informations.  III.  964.   497. 

IV.  508. 
Release  of  lands,  II.  594.  iii. 
Relief,  II.  56.  6S.  87.  IV.  418.  490,  491. 
Religion,  oflfences  ag»nst,  IV.  45. 
Religious  impostures,  IV.  61. 
Rem,  information^n,  III.  969. 
Remainder  in  chattels  personal,  IL  398. 
■  of  lands,  II.  164. 

,writ  of  fbrmedon  in.  III.  199, 

Remedial  part  of  laws,  1. 55. 

■  statute,  1. 86. 
Remise,  II.  xv. 
Remitter,  III.  19.  91.  190. 
Removal  of  goods  /rauduiefUiy  to  avoid 
'  dittreu^  lit  U. 

,  assuHng  tn  «iicA,  III.  1 1. 
— ^^—  of  poor,  I.  369.  fl.  564. 

Scotch  and  Iritk,  I.  569. 


RemreteniaiMm  w,  prmtipieM  of  ^ronght 
1. 174. 

Reprieve,  IV.  594. 
Reprisal  of  goods,  III.  4. 
Reprisals  on  foreigners,  I.  ii58. 
Republication  of  will;  11.579.  509. 
Repugnant  conditions,  II.  l.'S6. 
Reputation,  1. 154. 

^,  injuries  to.  III.  123. 

Reputed  owner,  II.  488. 
Requests,  court  of,  I.  930.  III.  51. 

,  for  small  debts.  III. 

81. 

Rere  fiefs,  11. 57. 

Rescripts  of  the  emoeror,  1. 56.  ill.60.«- 

Rescous,  writ  of.  111.  146. 

Rescue,  111.19.  I47.fi.  170.  IV.  195.  I3i. 

Residence,  1. 590. 599. 

Residuum  of  intestates'  effects,  II.  514. 

Resignation,  1. 589. 593. 

Resistuce,  1. 951.  IV.  456. 440. 

Respite  of  jury,  HI.  554.  xiii. 

Respondeat  ouster.  III.  505. 596.  IV.  538. 

Respondentia,  11.458. 

Responsa  prudentum,  /.  so. 

Restitution  in  b\ood,  &c.  W .  409. 

^^— —— ^  of  conjugal  rishts.  III.  94. 

stolen  gCMods,  IV.  569. 

— ^— —  temporalities,   1. 580.    IV. 


491. 


Rent,  II.  41,  49.  57.  999. 

—  charge,  II.  49. 

•»»,  remedy  for.   III.  6.  906.  951.  IV. 

441. 

feefarm^  II.  45. 

seek,  II.  49. 

"—  service,  II.  41. 

subtraction  of.  III.  950. 

RepetS^  of  slander,  111.195. 

Rq>etitum  namium.  III.  149. 

Repleader,  III.  595. 

Replevin,  III.  13.  170. 

— — ,  action  of,  HI.  146. 

— — ,  bond.  III.  148. 

Replicatio,  III.510. 

Replication  at  law.  III.  509.  iv.  xxix. 

•*—>——  in  criminal  cases,  IV.  559.  v. 

■  equity.  III.  448. 

Report  ^f  evidence  hy  fudge.  III.  593. 

Reporters,  ordinance  of  James  I.  appointing, 

1. 79. 
Reports  by  the  master  in  chancery^  III. 

455. 

^ of  adjudged  cases,  I.  71. 

Representation  in  descent^  II.  917. 
^—  — — — of  the  crown ,. 


writ  of,  IV.  188.365. 


1. 194.  901. 


distribution^  II.  517. 
parliament,  I.  1^9. 


Restoration,  a.  d.  1 660.  1. 910.  IV.  438. 
Restraining  statute,  1. 87. 
of  leases,  II.  590.  IV 

439. 

Resulting  use,  II.  555. 

Retainer  of  debts,  II.  51 1. 111.^18. 

servants  bv  another.  III.  149. 

Retaliation,  IV.  19. 

Retomo  habendo,  p\w  de.  III.  148. 

* .  wnt  de.  III.  ISO.  415. 

Retraxit,  III.  996.  !S9  5. 

Return,  false  or  doublei  1. 1 80. 

,  action  for.  III.  111.379. 

■  ,■  irreplcvistdble,  writ  of.  III.  1 50. 

,  of  writs,  lil.  975. 

for  election  of -members  of  ptarUa-^ 

meni,l.l50.    v.. 

I  ,  form  of,  II.  xiv.  xw. 

xix.  IIL  iii.  vii.  xv^  xvi,  xvii,  xviii,  xix, 
XX,  xxi,  xxii,  xxiii,  xxiv«  xxxiL  xxxiv. 

XXXV. 

Return  day  of  writs.  III.  975. 
Returns  of  the  term.  111.  977. 
Revealed  law,  1.49. 
Revenue  causes,  cognizance  o(  m.  498. 

,  tnal  of,  IV.  981- 

■ ,' extraordinary.  If  507^ 
,  ordinary,  1. 981. 
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Revenal  of  attainder,  IV.  592. 
^judgment,  III.  41 1 .  xxxiii.  IV. 

—  outlawry.  III.  284.  IV.  S20. 


390. 


.•592. 
Reversion,  11.  175. 

,  its  incidents,  II.  176. 

assignee,  intitled  to  what 

remedies.  III.  158. 
Revertendi  animus,  1 1 .  392. 
Reverter,  writ  of  formedoW  in,  III.  192.  - 
Review,  bill  of.  III.  454. 

,  commission  of.  III.  67.  ~ 

Reviling  church  ordinances,  IV.  50. 
Revival  of  persons  hanged,  IV.  406. 
Revivor,  bill  of,  III.  448. 
Revocation  of  devises,  II.  576. 

uses,  II.  555.  559.  xL 

will,  II.  502. 

Revolution, A. D.  1688.  1.211.  IV.440. 
Rewards  for  apprehending  offimders,  IV. 

294,  295. 
'• discovering  accomplice  IV. 

551. 
Ridings,  1. 117. 

Right  dose,  writ  of,  II.  99.  III.  195. 
y   secundum     consuetudinem 

manerii,  writ  of.  III.  195. 

de  rationabili  parte,  writ  of.  III. 


RoberdsHSien,  IV.  245. 
Roguery,  incorrigible,  IV.  169. 
Rogues,  IV.  169. 
Romney  marsh,  laws  of,  III»74. " 
Roots,  destroying  of,  IV.  240. 

,  stealing  of,  IV.  255. 

Rope-dancers,  IV.  167. 
JUteland,  staiule  of,  I.  94. 
Routs,  IV.  146. 
Royal  assent,  1. 154.  185. 

family,  1.219.  225. 

marriages  of,  1.225.*  IV. 


117. 

fish,  I.  225.  290. 

mines,  1. 295. 

Rule  of  court,  III.  504.  xi. 
Rural  dean,  1. 585. 
— '-^ —  deanery,  1. 112. 
Ryder  to  a  bill,  1. 185. 


S 


194. 


457. 


o^  joar,  IV.  72. 
•  mere  writ  of.  III.  195. 
.  of  advowsoD,  writ  of.  III.  245.250. 
>*-  dower,  writ  ofj  III*  185. 

—  possession,  II.  196. 

—  property,  II.  197. 

—  wara,  writ  of.  111.  141. 
-,  patent,  writ  of.  III.  141.  i. 

.,  petition  of,  1. 128.  III.  256.  IV. 


— ,  quia   dominus    remisit    curiam. 


writ  of,  m.  195.  ili.vi. 

BUT  disclaimer,  writ  of.  III.  255. 


Rights,  1. 122. 

— ,  bUl  of,  1. 128.  IV.  440. 

.  of  persons,  1. 122. 

■  tnings,  II.  1. 
Riot,  IV.  125.  142.  146. 
Riot-act,  IV.  1 42, 145. 440. 
Riotous  assemblies,-  felonious,  IV.  142. 
Rivers,  annoyances  in,  IV.  167. 

,  banks  of,  destroying,  IV.  244. 246. 

.,  sluices  on,  destroying,  IV.  144. 


-,  thefts  on  navigable,  IV .  259. 


Roadt,  Juno  widened^  diverted^  or  Hopped 

upy  1. 139. 
Robbery,  IV.  242. 

under  colour  of  law,  IV.  232. 

.——  of  a  mail,  IV.  254. 


Sabbath  breaking,  IV.  65.  • 
Saccularii,  FV.  242. 
Sacrament,  reviling  of,  IV.  50. 
Sacramentum  deciaonis.  III.  542. 
Safe-conducts,  1. 259. 

,  violation  of,  IV.  68. 

Saint  Martin  le  Grand,  court  of,  HI.  80. 
Saladinetenth,1.509. 
Salary  of  curate.  III.  90. 
Sale,  II.  9.  446. 

of  distress.  III.  14. 

Salt  duty,  1.522. 

repealed,  1.521. 

Salva^  I.  295.  II.  458.  460. 

Sanction  of  laws,  1. 56. 

Actuary,  IV.  552. 565. 456. 

Sark,  island  of,  1. 107. 

Satisdatio,  III.  291. 

Satis&ction,  entry  of,  on  record,  IV.  428. 

Saxon  laws,  1. 64.  IV.  410. 412. 

Scaidinst,  IV.  98. 

Scale  of  crimes  and  puniflhments,  IV.  18. 

Scandal  or  impertinence  in  bills  in  equity, 

III.  442. 
Scandalum  magnatum,  1.402.  111.125. 

Schire-men,  1. 598. 
Schism,  IV.  52. 
Schooknaster,  1. 453.  IV.  54. 
Sciences  auxiliary  to  the  study  of  the  law, 
1.55. 
.  Scire  fadas  against  bail.  III.  416. 

in  detinue.  III.  415 

to  hear  errors,  III.  zxxii. 
—  remove  an  usurper's  clerk, 


III.  248. 


repeal  letters  patent,  IIL 


261. 
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Scire  fadai  to  rtny^^judgneikt,  HL  491. 

fed.  III.  xixii. 

Scold,  common,  IV.  169. 
Scotland,  I.  95.  IV.  898.  304.  487. 

■ ,  hownd  by  General  AeU  cf  P«r- 

Scots,  or  assessmenti.  III.  74. 

■   ■    ,  peers,  their  election,  1. 169.  IV. 


117. 


-,  fio  new  creatium  ef^  1. 96. 


Scripture  scoffing  at,  IV.  59. 
ScutMe,  1.810.  1I.74. 
8e  deleiiidcndo,  homicide,  1.190.  IV«183« 
Sea  banks,  destroying,  IV.  944. 946. 
"'^afeneeicommUiedat^  IV.  373.* 
Seal,  counterfeiting  the  king's,  IV.  83. 99. 

ygreat,  II.  346, 347.  Jll.  46. 

ofScoliand,  eounteffeUmg,  IV.  89. 

— -  of  a  comoration,  1. 475. 

,privj,  II.  347. 

"-"-^^to  a  deed^  defaemg^W^SO^. 

Sealing  of  deeds,  II.  305.  iii.  xii.  ziii. 

Seals,  their  antiquity,  II.  305. 

Sea-marks,  I.  S64. 

■  — ^  de»tK>ying,  1. 994. 

Seamen,  1. 420.* 

Seamen's  wages.  III.  107. 

"—  wills  or  powers  counter^ting, 

IV. 946. 
Second  deliverance,  writ  of,  III.  I  SO* 

■    surcharge,  writ  of.  III.  839. 
Secondary  convevances,  II.  594. 
— —  use,  II.  335. 
Secretaries  of  state,  1. 538. 
SecU,  III.  995. 344. 

'  ad  mokndinom,  &c.  writ  de.  III. 

935, 
Secunda  supenmeratione,  writ  de,  IIL  939. 
Securities  (or  money,  tbeir  true  construe* 

tions.  III.  439. 
Security  for  good  behaviour,  IV.  951. 956. 

peace,  IV.  951. 954. 

— of  person,  1. 199. 

Sedoctioo  of  womcn-cbildren.  III.  I49.ii. 

IV.  909. 919. 
Seisin,  II.  909. 

.,  for  an  instant,  II.  131 . 


SequeitratioB  in  cbaaoBty,III  444. 

■  of  a  beocfioe^  m.  418. 

Seijeant,  sntieDt,  III.  18. 

-     at  arms  in  chancery.  III.  444. 
law,  1.94.  in.  97. 

'■  —  premier.  III.  98. 
Serjeanty,  grand,  II.  73. 
'     ■■  ,  petit,  11.81. 
Semmts,  1. 493. 
,  battery  of.  III.  149. 

■  ■       — i  embexilingtlicur  woat/um^  goodk, 

IV.  930,  931. 

-,  Bring  houses  by  ncgUgeDc^  I, 


431.  IV.  999. 

—  larcmy  by,  IV.  930. 

-,  nwster  when  anawefable  for,  1. 


430,431.111.154. 

— — ,  retainer  of,  1. 495. 
-,  tax  on,  I.  397. 


feodal,  II.  54. 

>  heriot,  II.  499. 

>  wttBiary,toafof€igmsUUetl\.  1 51 . 
,  teiilemefU  by  AtrtNjg,  oad^  1. 364. 


Session,  great,  of  Wales,  III.  77. 

*  m  gaol«deltrery ,  JV.  iU, 
— —  oyer  and  terminer,  IV .  i. 
■         pariiament,  1. 186,187. 

y  quarter,  IV.  971.974. 

->  ^ftmHer,  dkmam  ^,  IV.  f7«. 
■■    ,  ipedaly  >     ,  IV.  973. 


Set  o£ 


r,ilL304. 


IV.  449. 


>,  livery  of,  II.  311.  i. 


y  writ  of.  III.  419.  IL359«  XfX. 

Seising  of  heriots,  &c.  III.  1 5. 
Selecti  judicea,  III.366. 
Self-delence,  III.  3. 

— 1  homicide  io,  1. 130.  IV.  183. 

Self-murder,  IV.  189. 
Semi«plena  probatio.  III.  37  K 
Stoatus  eomulta,  1. 80. 86. 
Soiatus  decreta,  1. 86. 
Septennial  eleclioos,  1. 189*  433« 
SrjhiUure,  tioltOion  pf^  IV.  835.* 


-,  m  bmJmmiey^  11.488. 
Settlement,  act  or,  1. 198. 916.  IV.  449. 
Settlements  of  the  poor,  L  369. 
Several  fishery,  II.  39, 
Severalty,  estates  in,  II.  179. 
Severance  of  jointure^  IL  186. 
Severity  of  punishment,  FV.  i6. 
Sewers,  commtssionera  q(  III.  75. 
Sextons^  1. 395. 
Sheep,  &c.  stealing  or  kVUing  wMh  mtent 

to  steal,  IV.  939. 
Shepway,  court  of.  III.  79. 
Sfamfl;  I.  117.339.  IV. 999.413.498. 

,  to  what  ertemt  reeomtmbk^  I.  M5. 
fpoeket^   camu4   he  eempetied  la 

«mif,  1.349. 
SheriiTs  conrt  In  London,  III.  80. 

loum,  IV.  973. 41 1. 494. 

ShewerSf  III.  358.  q 

Shifting  use,  11.535. 

Slyp-money,  IV.  437. 

Ships  in  distress^  plundering  them,  1. 884. 

IV.  935. 939. 
«— ,  maliciously   destroying,  I.  993.  IV, 

945. 

Shire,  1. 116. 

Sh(K>ting  at  another,  IV.  907. 
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8hop4Kiok8,  UL  368, 369. 
Shrubs,  destroying  of,  IV.  246. 

,  stealing  of,  IV.  25S. 

Shroud,  stealing  of,  II.  439;.  IV.  235.* 
Si  fecerit  te  securum.  III.  S74.  ix. 
S|gnet,  privy,  II.  347. 
Significavit,  writ  of.  III.  102. 
Signing  of  deeds,  II.  305.  iiu  xii*  xiii. 
Sign-manoal,  II.  347. 

-; — ; ,  forging  it,  IV.  89. 

Similitude  of  hand-writing,  IV.  558. 
Simony,  1. 589.  393.  II.  278.  IV.  69, 
Simple  contract,  debt  by,  II.  465. 

,  larciny,  IV.  329. 

Sine-cure,  1. 386. 
Single  bond,  II.  540. 
— —  combat,  IV.  546. 

• voucher,  II.  xvii. 

inking  fund,  1.332. 

Si  non  omnes.  III.  59.* 

SUHngs,  III.  59.* 

Six  clerks  in  chaqcery.  III.  443. 

Sixpenny  deduction  from  pensions,  &c. 

I.  327. 
Slander,  III.  125. 

■     ■,  distinciioH  between  oral  and  wrU-^ 

ton.  III.  126. 

^  repeHHon  of,  HI.  125. 

-^  o/tiOe,  III.  124. 


Slavery,  1.418.423. 

fttUMthed   by    local   law    only, 
I.  127.425. 
Slaves,  1. 127. 
Sledge,  IV.  92. 377. 
Sluices  on  rivers,  destroying,  IV.  144. 
Small  debu,  courts  for.  III.  81.  IV.441. 
-» tithes,  1. 368. 

,  mode  rf  recovery ,  III.  89t 
Smoke-farthings,  1. 325. 
Smuggline,  1. 318.  IV.  154. 
Socage,  11. 79.  IV.  409. 
— — ,  free  and  common,  II.  79. 
,  guardian,  1. 46 1. 


-,  villein,  II.  98. 


Society,  it's  nature,  I.  47. 

Sodomy,  IV.  215. 

Sodor  and  Man,  bishopric  of,  1. 106. 112. 

Sojournment,  tetUemeni  by^  1^362. 

Sokeman*s,  II.  loO. 

Soldiers,  1. 408. 

4|  wandering,  ^\^  164. 
Sole  coiporations,  1.469. 
J9olicitor,III.26. 

',  genera].  III.  27. 
Son  asBau]t4leme8ne,  III.  120.  J06* 
Sophia,  princess,  heirs  of  her  t)ody,  1. 217. 
Sorcery,  IV.  60. 
Sovereignty,  1. 40. 
"         ,  of  the  king,  I.  211 . 


Soul-scot,  11.425. 

South-sea  company,  misbehaviour  oif  it's 

officers,  IV.  254. 

— fund,  1. 35 1 . 

Speaker  of  each   house    of  parliament, 

I.  181. 

■  of  House  of  Commons,  how  no$ni» 
noted  and  approved,  1. 181. 

Speaking  with  prosecutor,  IV.  563. 
Special  administration,  II.  506. 

bail,  III.  287.  xxiv. 

bailiff,  1. 345. 

■  bastardy,  1. 454. 

case.  III.  378. 

•  damage,  II.  220. 

—    ■  '     demurrer,  III.  515. 
— —  imparlance.  III.  301 . 
jury.  III.  557. 

matter  in  evidence,  III.  506. 
-  occupant,  II.  259. 

plea,  III.  505. 

property,  11. 591. 

session,  IV.  272. 

statute,  I.  86. 

tail,  II.  115. 

verdict.  III.  577.  IV.  561. 

warrant,  IV.  291. 


Specialty, 

Specific  le^cies,'ll.  512. 

— '^ rehef  in  equity,  III.  458. 

Spiriting  away  men  and  children,  IV.  819. 
Spiritual  corporations,  I.  470. 

court,  III.  61. 

Spiritualities,  guardian  of,  1. 580. 

Spoliation,  III.  90. 

Sponsio  judiciaUs,  III.  452. 

Springing  uses,  II.  554. 

Squibs,  fV.  168. 

Stabbinff,  IV.  195. 

Staffe  plays,  IV.  167. 

Stake  driven  through  the  body,  IV.  190. 

Stamp  duties,  1. 524. 

■    ■        «» law  proceedings  repealed,  1. 524. 

Stamping  of  deeds,  II.  297.  ni.  xii,  xiii. 

Stamps,  iomn^  of,  IV.  249. 

Standard  ofcoin,  1. 278. 

weights  and  measures,  I.  274, 

275.  IV.  275. 
Stannary  courts,  III.  80. 
Staple  commodities,  1. 315. 
Starchamber,  court  of,  I.  230.  III.  445, 

IV.  266.310.429.453.437. 
Starrs,II.342.  IV.  266.  . 
Stated  damages,  III.  435. 
State  lottery,  l\.  168. 
8tatham,1. 72. 
Statute,  1. 85. 

ffrom  what  date  it  operate*,  I.  46. 

,  guardian  by>  I.  «I62. 


INDEX, 


Slatute  lueitbanty  11.160.  ««9.*a.  IV.  486. 

rol6;i.  183. 

staple,  II.  ica  IV.  4«8. 

— ,  recognizance  in  natnre  nf, 

II.  160.54e.  IV.451. 
Statutes  of  a  corporation,  I.  475. 
Scaundforde,  i.  72. 
Slaying  proceedtngSf  III.  56. 
Stealing  an  hdress,  IV.*i08. 
Sterling,  I.S78. 
Steward,  I.  4S7. 

,  lord  high,  111.38. 

— ,  his  court,  IV.  261. 

,  in  parliament,  IV.  260. 

265. 
■,  of  the  university,  h» 

court,  IV.  277. 

of  the  houMiliold,  HI.  58. 

- — ,  his  court,  HI. 

76.  IV.  276. 
Stint,  common  without,  11.54.  Ill  239. 
Stipulatio,  III.291. 
Stipaiation  in   the  admiralty  court.   III. 

108. 
Stirpes,  distribution  per,  II.  517. 

,  succes<4on  in,  11.217. 
Stocks  for  punifthment.  IV.  577. 
of  descent,  male  and  feniule.  If. 

254. 
Stolen  goods,  receiving,  &c.,  IV.  152. 258. 

marriages,  IV.  209. 

Stoppage^  III.  305. 

in  tnrnsUu,  II.  449. 

Stores,  ettbezzHng  the  king's,  IV.  loi . 

Strangers  to  a  fine,  II.  556. 

Striking  in  the  king's  palace  or  courU  of 

justice,  IV.  125. 276, 
Study  of  the  law,  its  discoun^ments, 

1.51. 

uses,  1. 6. 


1.24. 


-,  restrained  in  London, 
-,  why  neglected  in  the 


universities,  L  16. 
Stultifying  one's  self.  If.  291, 292.a. 
Subjection,  civil,  IV.  28. 
Subinfeudation,  II.  9 1 . 
Subornation  of  perjury,  IV.  157 . 
Subpoena  ad  testificandum.  III.  369. 
duces  tecum.  III.  582. 


—  in  equity.  III.  445. 

,  Its  original.  III.  52. 


Subscription  of  witnesses,  11. 379. 
Subscriptions,  unlawful,  IV.  117. 
Subsequent  conditions,  II.  154. 

-  evidence.  III.  405.  454.  455. 
Subndies,  ecclesiastical,  1. 512. 

,lay,  1. 508.  511.  IV.  425. 

-—<— —  on  exports  and  imports,  1. 516. 


Subtraction  of  conjupd  rights,  111.94. 

legacies,  111.98. 

— — — —  rents  and  service^yt  111.  2.50. 

' tithes.  III.  88.  102. 

Succession  ab  intestato,  II.  516. 

to  goods  and  chattels,  II.  450* 

the  crown,  1. 197.  IV.  440. 

Sufienince,  estate  at,  II.  150. 
Suffrage,  who  entitled  to,  II.  171. 
Suggestion  for  prohibition,  HI.  115. 

,  prosecution  by,  IV.  309. 

Suicide,  IV.  1 89. 

Suit  and  service,  II.  54. 

at  law.  III.  116. 

in  equity,  I II .  4 4  2. 

^,or  witnesses.  III.  295.    II.  xvii. 

Summary  convictions,  iV.  280. 

jurisdiction f  III.  26. 

Summoncrs,  IH.  279.  II.  xiv.  xviii.    III. 

ni.  XVI. 
Summons,  III.  vii. 
Summons  before  conviction,  IV.  28 1 . 

to  parliament,  1. 149,  150. 

Sumptuarj'laws,  rV.  170. 

Sunday  no  juridical  day,  HI.  278.  390, 

Supci^or  amriy  twi  for  leu  iknn  40i.  in^ 

III.  36, 
Supersedeas,  writ  of,  1.  555. 
Superseding  commissions  of  bankrupt,  II. 

488. 

Superstitious  uses,  information  of.  III.  228. 
Supplemental  bill  in  equity,  III.  448. 
Suppletory  oath.  111.  37 1 . 
Supplicavit,  IV.  255.  .' 
Supplies,'!.' 508.* 
Supremacy,'  IV.  43^0. 

— ,  oath  of,  I.  568. 

; — rT"H ,  refiismg  it,  IV.  115. 

Supreme  niagistratcn,  1. 146. 

power,  1. 49. 1 46. 

Surchaige  of  common.  III.  237. 
Surplus  of  bankrupts^  efecU,  11.487. 

of  intestates'  drects,  U.  514. 

Sur-rebutter,  III.  310. 
Sur-rejoinder,  III.  510. 
Surrender,  deed  of,  II.  326. 

• of  bankrupt,  II.  481. 

n ;  cc^yholds,  11.365. 368. 

,— ^—  to  the  ntetttfwilifUn  363. 

want  of y  when  aided,  11.363. 

Surveyors  of  highways,  I.  357. 
Survivorship,  II.  183.  vii. 

■  of  things  personal,  II.  399. 

285.  n. 


-,  none    between.  partnerM  m 
trade^  II.  1 84. 
Sat^ta,  IV.  99. 

Suspension  of  habeas  corpus  act,  1. 136.a. 
Sus.  per  col.  IV.  403. 
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Swans,  steaKnj  oi^  11.  394.  IV.  236. 
Swearing,  profane,  IV.  60. 

iy  soldier  or  tailor^  IV.  60. 

the  peace,  IV.  256. 

Sweinmote,  court  of.  III.  72. 
Sycophants,  IV.  256.* 
Syngrapha.  II.  296. 
Synods,  1. 279. 


Tail  after  possibility  of  issue  extinct,  II. 

124. 
-        female,  II.  114. 

general,  II.  1 15.  vi. 

male,  II.  114. 
■        special,  II.  1 13. 
-— -— ,  tenant  in,  II.  1 12. 
Tailor  common,  action  against,  HI.  165. 
Taking,  felonious,  IV.  250. 252. 
— — ,  unlawful.  III.  145. 
Tale,  or  count.  III.  293. 
Tales  dc  circnmstaotibus.  III.  565.   xiv. 

IV.  354. 

^ihfir  qualification. 


III.  365. 


-,  writ  of.  III.  364. 


Talionislex,IV.  12. 

Talliage,  I.  31 1.  IV.  419.  426. 

Tariff,  I.  314. 

Taxation  by  the  houiie  of  commons,  1. 169. 

Taxes,  I.  139.  308.  IV.'426.  459. 

— — ,  settlement  by  paymefU  ofy  1.364. 

— — ,  their  J^nual  amount,  I.  528.  3S3» 

Technical  words  in  indictments,  IV.  506. 

Temporalities  of  bishops,  their  custody, 
I.  282.  IV.  421. 

___^ restitu- 
tion, 1.380.  rv.42i. 

Tenant,  II.  59. 

*■  to  the  praacipe,  il.3£9.  862. 

Tender  of  amends.  III.  16. 

issue.  III.  313. 

money,  1. 277.  III.  503. 


—  oaths,  I.  368.  rV.  124. 
-,  plea  of,  III.  303. 


Tene^nt,  II.  16.  59. 

....- ^.utMmdMvrenHng,  I.  564. 

: entailable,  fi^  1 13. 

Tenemental  lands,!!:  90r  '  ' 
Tenendum  of  a  deed,  .II.  299.  i. 
Tenths,  ecclesiastical,  I:  284.  IV.  107. 

,  temporal,  1. 309. 

Tenure,  disturbance  of.  III.  242. 
Tenures,  antient,  II.  59. 
,  modern,  II.  78. 
'  Term  in  law,  essoicn  dav  of.  III.  278. 
■,  first  day  of.  III.  278. 


Term  in  law,  original  of,  lU.  275.  ^ 

,  returns  of.  III.  277. 

■  of  years,  II.  143.  iii.  vi.  IV.  4«0. 

Terminum  qui  praeteriit,  writ  of  entry  ad, 

III.  276.  183. 
Termor,  II.  142. 
Terre-tenant,  II.  91.  328. 
Test-act,  IV.  59.  439. 
Testament,  IL  11,  12.  37.'5.489.  499.  IV. 

424.  430. 
Testamentary  causes.  III.  95. 

guardian,  I.  462.  II.  88. 

—jurisdiction  in  equity.  III. 

437. 
.^_. — ^ '      spiritual 

courts,  f II.  97.  IV.  421. 
Testamento  annexo,  administration  cum, 

11.504. 
Testatum  capias.  III.  283.  xviii. 
Teiteof  writs  1.179.   III.  274.  append. 

passim. 
Testes,  proof  of  will,  per,  II.  508. 

.,  trial  per.  III.  ZZS. 

Theft,  IV.  229. 

,  its  punishment,  IV.  2.36.  •  420. 

Theft-bote,  IV.  133.  363. 
Theodosiau  code,  1.81. 
Things  personal,  II.  384. 

real,  11.16. 

ri<(hts  of,  II.  1. 

Threatening  letters,  IV.  157. 144. 

Threats,  111.  120. 

of.  accusation,  to  extdiT  money, 

IV.136.242.it.. 

Timber,  11.281. 

trees,  stealing,  .IV.  255 . 

,  destroying,  IV .  247. 

-^statutes for  encowagi$igtke growth. 


11.54. 
Tippling,  IV.  64. 
Tithes,  1. 588. 11.24. 

,  cognizable  in  equity.  III.  457. 

,  of  forest  land.  III.  48. 

,  ItiM^s  prerogative  of   dstekarge 

from,  II.  51. 

-,  original  ifistribution  of,  1. 584. 
-,  subtraction  of.  III.  88. 102.  ' 


Tithing,  1.114.  IV.  411.  ■ 
Tithing  man,  1. 115. 406. 
Title  of  acts  of  parliament,  1. 1 85. 

to  landsy  II.  195. 

,  pretended,  sdling  or  buying, 

IV.  156. 

the  Crown,  1. 190. 


-  things  personal,  II.  400. 


Toleration,  IV.  52,  S3.  440. 

Tolt,  writ  o(  III.  54. 195.  i. 

Tongue,  cutting  out  or  disaUiog,  IV.  90C, 

207. 
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Tonnage,  1.316.  IV..497. 
ToDsura  clericaliiy  IV.  567. 
Torts,  actions  on.  III.  117. 
Torture,  1. 135.  IV.5S5. 

til  France^  IV.  3S6. 

Toum  of  the  sberi^  IV.  S75. 411. 484. 

Tout  temps  prist.  III.  505. 

Town,  1. 115. 

Trader  it's  progress  in  England,  IV.  419. 

4S4.  4)18.  451,  458.  458. 

i  oflences  against,  IV.  154. 

S  oflensivc,  IV.  167. 

,  unlawful  ezerdse  of,  1.497.  IV. 

159.« 
Tradesmen,  1. 407. 

,  actions  against.  III.  165. 

Traitors,  II.  499.  IV.  75. 
Transitory  actions,  III.  894 
TrmuUu^  stbppoM  m,  IL  449. 
TtwMportetton,  1. 157.  IV. 371. 577. 40I. 
,  returning  from,  IV.  138. 

371. 
Trmuportedfelon^  pardon  of^  IV.  371 . 
Traoauxforc^M,  IV.  138. 
Traverse  of  incKctment.  IV.  35 1 . 

offices.  III.  860. 

'  plea.  III.  312. 

Treason,  appeal  of  IV.  31 4. 

^  hi|^,  IV.  75. 551.n.  488. 

^  misprision  of,  IV.  ISO. 

1  peut,  rV.  75. 805. 

-,  trials  in,  IV.  351. 440. 


TraMurer,  lord  high.  III.  38. 44.  se, 

— ^  killing  him,  IV.  84. 

Treasure-trore,  1. 895. 

»  conceahnent  o(  I.  997. 

IV.  181. 

Treaties,  leajnies,  and  allianrfa,  L  857. 

Trebucket,  fV.  169. 

Trees,  destroyiiw,  IV.  846, 947. 

1  stealing,  IV.  853. 

Tresayle»  III.  186. 
Trespass,  costs  in,  III.  401. 

,  after  notice.  III.  915. 

,  on  lands.  III.  808, 909. 
.-^— *— —  the  casi^  action  of.  III.  59. 


188. 


▼let  armis,  action  of.  III. 


190,  191.  193.  151.a. 
Tremassers  ab  initio,  IIL  15. 
Trial,  III.  350.  IV.  349. 411. 

dbaigM^pJaee  q^,  IV.  965. 
m  d/y  or  town  corporate  ^  ibUL 
-,  a(ffoSumment  tf  eriaunal,  IV.  360. 
,  new,  in.  387.  IV.  361.  438. 

TrieDiual  elections^  L  189. 438. 

parliamants,  1. 158. 430. 438. 

Tnitr,daudof,IV.50. 

Trftioda  neeessitas,  1. 965. 357.  II.  lOi. 


Triors,  lords,  IV.  262, 965. 

of  jurors.  III.  t63, 

Triplicatio,III.3]o. 

Trithing,  1. 117. 

Triverbial  days.  III.  424. 

Trover  and   conversion,   action  o(  III. 

158.  IV.  565, 364. 
Truce,  breakers  of,  IV.  68. 
— — ,  conservators  of,  IV.  69. 
Trusts,  II.  356.  v.vi. 

1  where  cognizable.  III.  431. 439. 

Tub-man,  in  the  exchecquer.  III.  28. 

Tumultuous  petitioning,  I.  I4ft.  IV.  147. 

Turbary,  common  of,  U.  34. 

Tunups,  stealing,  IV.  833 

Turnpikes,  destroying  of,  IV.  144. 

Tutor,  I.  306.453.460. 

Twelve  tables,  laws  of,  1. 80. 

Two  witnesses,  when  necessary.  III.  370. 

»    rV.356. 

Tyranny,  1. 186. 133. 

V  U 

Vacancy  of  the  throne,  I.  si  a.  Si  4, 

— —  ,  LordNbtttiig4aai*# 

protest  against f  I.  814. 
Vacarius,  Roger,  I.  18. 
Vacating  records,  IV.  128. 
Vacations,  III.  876. 
Vadium  mortuum,  II.  1 57. 

■  vivum,  II.  157. 

Vagabonds,  IV.  169. 
Vagrants,  IV.  169. 

,  harbourinff  them,  IV.  170. 

Valor  beneficionim,  1.  884. 

— «— •  marit^gii,  11.70.88. 

Valuable  considerations,  II:  89<7. 

Valvasors,  1. 403v 

Vassal,  II.  55. 

Utnquity  of  the  king^  I.  870. 

Udal  right,  11.45. 

Venary,  beasts  of,  IL  41 5. 

Venire  focias,  writ  of,  m.  359.  vii.  xiii. 

IV.3l8.351.iiL 
Ventre  inspiciendo,  writ  de,  1. 456. 
— —  samere,  clukiren  in,  L  i3a 
Venue,  III.  894. 

■^yrweyfet  o/t  local  tmd  trmuitary^ 

III.  894. 

when  changed,  UI.  894. 384. 


Vertieration,  III.  190. 
Verderors,  III.  71.  78. 
Verdict,  III .  37  7.  viii.  xiv.  IV.  360.  iiL  ti. 

i  false,  III.  409.  IV.  140. 

Verge  of  the  court.  III.  76.  IV.  976. 
Vert,veni8on,andcovert,injaries  to,III.  71. 
Vested  legae^.  It  513. 
— —  reoaamdar,  II.  l  BS* 


INDEX. 


Vetitum  naiiiiuai»  III.  149. 

Vicar,  1.587. 

Vicarages,  when  established,  1. 38  7. IV.  428. 

Vicarial  tithes,  I.  388. 

Vice-admiralty  courts,  III.  69. 

Chanceilor^  III.  56. 

Vicinage,  common  because  of,  II.  33. 
Vicineto,  jury  de.  III.  385. 
Vicontiel  writs.  III.  238. 
Vidames,  1.403. 
View  by  jurors,.  111.299.  358. 

of  frankpledge,  IV.  279. 

Vill,  1.114. 

Villein,  II.  92.  IV.  420. 

u  in  gross,  II.  93. 

regardant,  II.  93. 

— ^— —  services,  11.61. 
^—  socage,  11.61.  98. 
Villenage,  IL  89.  92. 

privileged,  11.98. 


-,  pure,  II.  61. 90. 


Villenous  judgment,  IV.  136. 

Vinculo  matnmonii,  divorce  a,  III.  94. 

Viner,  Mr.,  his  institution,  1. 27. 

Vmerian  Statutes^  1. 28. 

Violating  the  queen,  &c.  1.222,223,  IV. 

81. 
Violent  presumption.  III.  371. 
Virge,  tenant  by,  II.  148. 
Viigin  Maj^,  a  civilian  and  canonist,  L21. 
Viscount,  1.398. 

Visitation  books  of  heralds,  III.  105. 
Viutor,  I.  480. 

.-  of  civil  corporations,  1. 481. 

coUq^  L  482. 

'    hospitals,  I.  482. 
Visn^,  III.  294.  IV.  350. 
Vivo  vadio,  estate  in,  II.  157. 
Umpire,  III.  16. 

Unanimity  of  juries.  III.  376.  IV.  414. 
Uncertainty  of  the  law.  III.  32S, 
Uncore  prist.  III.  303. 
Undersheriff,  I.  345. 

General  deputy  of  Sheriff ,  I. 

345. 
Underwood,  stealing,  IV.  2Z3. 
Union,  articles  of,  I.  96. 
of  Great  Britain,  1.93.   IV.  427. 

440. 
Unities  of  joint  estates,  11.180. 
Universitates,  1. 469. 
University,  I.  471. 

■    ,  buigesses  of,  1. 174. 
y  chanceUor  of,  his  certificate 

III.  355: 
—        ■     ,  courts  of,  III.  83.  85.«.  IV.  277. 
s  right  o(  to  popish  advowaons. 


Unknown  persons,  larciny  from,  IV.  236. 

359. 
Unmarried  Women  pregnant,  1. 56S. 
— ^— —  examination  of,  I.  458. 
—  pumthmentof,  Uni. 
Voir  dire,  oath  of.  III.  332, 
Voluntary  conpeyance,  II.  296. 

escape.  III.  415,  IV.  130. 

jurisdiction.  III.  66. 

— manslaughter,  IV.  r9l.. 

oaths,  IV.  137. 

— — ^  waste,  II.  281. 

Vouchee,  in  recoveries,  II.358.xviii. 

Voucher,  III.  300. 

-^—  in  recoveries.  III.  558. xviii. 

Uses,   II.":37.  271.  327.  III.  52.  IV.  427. 

429,  430. 
— —,  covenant  to  stand  seised  to,  II.  338. 
,  deeds  to'lead  or  declare,  II.  339.365. 

iz.  z. 

,  sUtute  of,  II.  532.  IV.  430. 

Utu  capio,  II.  264. 

Usurpation  of  advowson.  III.  242. 

franchises  or   offices,  III. 

262. 
Usura  maritima,  II.  458. 
Usury,  II.  454;  IV.  116. 156.  172.it. 
Usus  fructus*  II.  327. 
Uterinus  frater,  II.  252. 
Uttering  false  monev,  IV.  89, 90. 
Vulgaris  purgatiOy  I V .  542. 


W 


Wager  of  battel,  111.337. 339.  iv.  IV.  346. 
418.421.424. 

law.  III.  341.  IV.  414. 424. 

Wagerine  policies,  II.  460. 

Wages  of  members  of  parliament,  1. 1 74. 

■  servants,  1. 428. 
Waifs,  I.  297. 
Wainege,  IV.  379. 
Waiving  of  women.  III.  284. 
Wales,  I.  93.  IV.  427. 451. 

,  courts  of.  III.  77. 

,  part  of  Encland,  1, 99. 

,  prince  of,  1. 223. 

-,  compassing  and  imagining 


his  death,  1. 223.  IV.  76. 

,  princess  of,  1. 223. 

— ,  violating  her,''>I.  ^23. 


111.251. 


-,  study  of  the  law  in,  1. 9$. 


VOL.  IV. 


IV.  81. 

Walter  Tyrrel,  IV.  79. 
Wandering  soldiers  and  mariners,  IV.  164. 
Want,  IV.  31. 
Wiq)entakes,1. 116. 
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